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[No.  2044.    Decided  February  16,  1806.] 

Myron  J.  Cogswell,  Respondent,  v.  William  T.  For-      u     i 
REST|  Commissioner  of  Public  Lands,  et  al.,  AppeU 
lanis, 

TIDE  LANDS— PATENT  BY  UNITED  8TATB8 — ^DIBCLAIMEB  OF  TITLE  BT  STATE. 

Uiider  i2,  art.  17,  of  the  constitution,  providing  that  ''The  State 
of  Washington  disclaims  all  title  in  and  claim  to  all  tide,  swamj), 
and  overflowed  lands  patented  by  the  United  States,"  unless  im- 
peached for  fraud,  the  state  can  assert  no  title  to  patented  tide  lands 
although  lying  below  the  line  of  ordinary  high  tide. 

Appeal  from  Saperior  Court,  Pierce  County  >-- Hon. 
Emmbtt  N.  Parker,  Judge.    A£Srmed. 

W.  C.  Jones,  Attorney  General,  and  James  A.  Haight, 
for  appellants. 

Parsons,  Corell  &  Parsons,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.— -The  complaint  in  this  action  shows 
that  the  plaintifif  was  the  owner  under  a  patent  from 


COGSWELL  V.  FORREST. 


Opinion  of  the  Court — Dunbab,  J.  [14  Wash. 

the  United  States  of  certain  lands  specifically  de- 
scribed in  the  complaint.  The  land  is  described  in 
the  official  plat  of  the  survey  returned  to  the  general 
land  office  by  the  surveyor  general  pursuant  to  the 
provisions  of  an  act  of  congress  of  the  24th  of  April, 
1820.  This  particular  land  is  described  in  said  plat 
and  survey  and  field  notes  accompanying  the  same  by 
courses  and  distances.  The  defendants  platted  and 
appraised  a  part  of  the  lands  described  in  said  patent, 
claiming  the  same  as  the  property  of  the  State  of 
Washington,  and  threatened  to  offer  the  same  for  sale 
as  such,  and  the  plaintiff  seeks  to  have  said  commis- 
sioners restrained  and  enjoined  from  so  doing,  con- 
tending that  thereby  a  cloud  will  be  created  on  his 
title  under  said  patent.  To  this  complaint  the  defend- 
ants filed  a  general  demurrer.  The  demurrer  was 
overruled  by  the  trial  court,  and  a  judgment  entered 
in  accordance  with  the  prayer  of  the  complaint.  The 
complaint  shows  that  the  land  in  controversy  was 
within  the  calls  of  the  patent  and  was  situated  below 
the  line  of  ordinary  high  tide,  but  within  the  meander 
line.  It  is  contended  by  the  appellants  tbat  the 
meander  lines  run  along  the  shores  of  bodies  of  water 
by  United  States  surveyors  are  not  lines  of  boundary, 
but  lines  run  merely  to  locate  the  shore  line  and  de- 
termine the  area  of  the  upland  from  which  the  price  is 
computed,  and  that  the  body  of  water  along  which  the 
meander  lines  are  run  is  the  true  boundary;  and  that 
in  this  state  the  boundary  line  of  lands  adjoining  tidal 
waters  is  that  prevailing  at  common  law;  to  wit,  mean 
high  water  mark. 

The  appellants  cite  many  cases  to  sustain  their  con- 
tention, but  we  think  there  are  none  of  them  in  point. 
We  do  not  question  the  general  rule  in  this  respect. 
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but  that  rule  has  been  changed  by  §  2  of  art.  17  of  the 
constitution,  which  provides  that  — 

''The  State  of  Washington  disclaims  all  title  in  and 
claim  to  all  tide,  swamp,  and  overflowed  lands  pat- 
ented by  the  United  States:  Provided,  The  same  is 
not  impeached  for  fraud." 

This  question,  we  think,  was  virtually  before  this 
court  in  the  case  of  Scurry  v.  Jones,  4  Wash.  468  (30 
Pac.  726),  and  there  decided  adversely  to  appellants' 
contention.  This  is  tide  land  patented  by  the  United 
States  and  it  is  not  impeached  for  fraud,  and  no  matter 
whether  the  meander  line  or  the  body  of  water  along 
which  the  meander  line  runs  is  the  true  boundary. 
The  boundaries  of  this  particular  tract  of  land  are 
settled  by  the  grant  in  the  plat  and  field  notes.  The 
land  was  granted  according  to  the  ofiicial  grant  of  the 
survey  of  such  lands,  and  the  plat  itself  and  its  notes, 
lines  and  descriptions  become  a  part  of  the  grant  or 
deed  by  which  they  are  conveyed  as  much  as  if  the 
description  was  written  out  on  the  face  of  the  deed 
itself.  See  Cragin  v.  Powell,  128  U.  S.  691  (9  Sup.  Ct. 
203).  The  constitutional  convention  of  this  state, 
with  a  commendable  sense  of  honor,  thought  it  but 
simple  justice  to  disclaim  title  to  all  tide  lands  pat- 
ented by  the  United  States  without  regard  to  the  tech- 
nical right  of  the  general  government  to  convey  the 
same,  and  there  is  nothing  in  the  language  of  the  con- 
stitution that  would  indicate  that  the  convention  in- 
tended to  make  any  distinction  between  lands  which 
had  been  patented  through  the  medium  of  the  dona- 
tion act,  and  those  which  had  been  patented  under 
the  pre-emption  or  commutation  acts,  or  even  of  pri- 
vate entry.  The  principle  involved  in  this  case,  we 
think,  was  identical  with  the  principle  involved  in 
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Scurry  v.  JoneSf  supra,  and  the  judgment  will  therefore 
in  all  respects  be  affirmed. 

HoYT,  C.  J.,  and  Andbrs,  Gordon  and  Scott,  JJ., 
concur. 


[Na  1798.    Decided  February  15, 1896.] 

John  T.  Forrest,  Appellant,  v.  Charles  Gilchrist  et 

al.,  Respondents. 

APPEAL  —  REVIEW  OF  EVIDENCE  —  EXCEPTIONS  TO  FINDINGS. 

Tlie  evidence  in  an  action  tried  by  the  court  without  a  jury  will  not 
be  reviewed  when  no  exceptiona  were  taken  to  the  findings  of  the 
court,  nor  other  and  different  findings  requested. 

Appeal  from  Superior  Court,  Lewis  County. —  Hon. 
W.  W.  Langhorne,  Judge.     Affirmed. 

/ 
Elliott  &  Forney,  and  Edward  F.  Hunter,  for  appel- 
lant. 

Arthur,  Lindsay  &  King,  for  respondents. 

Per  Curiam — This  action  was  tried  to  the  court  be- 
low  without  a  jury,  and  from  the  judgment  entered 
upon  its  findings  the  case  has  been  appealed  to  this 
court. 

It  appears  from  the  record  that,  although  written 
notice  was  given  to  the  appellant,  by  respondents'  at- 
torneys, of  the  time  of  filing  the  findings  of  fact  and 
conclusions  of  law,  and  also  of  the  judgment,  no  ex- 
ceptions were  taken  to  said  findings  or  conclusions; 
neither  were  other  or  difierent  findings  requested  by 
the  appellant.  Under  such  circumstances  this  court 
has  uniformly  held  that  it  will  not  review  the  evidence 
upon  which  the  findings  were  based.     Stoddard  v.  Se^ 
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aiiU  Natl  Bank,  12  Wash.  668  (40  Pac.  730);  CooJk  v. 
TihbaUj  12  Wash.  207  (40  Pac.  935);  Fremont  Milling 
Co.  V.  Denny,  12  Wash.  251  (40  Pac.  1062);  MonUsano 
V.  5feir,  12  Wash.  188  (40  Pac.  731);  Rice  v.  Stevens, 
9  Wash.  298  (37  Pac.  440).  See,  also,  Donovan  v. 
Clark,  138  N.  Y.  631  (33  N.  E.  1066). 

No  question  arises  upon  the  pleadings  in  this  case. 
We  think  that  the  conclusions  of  law  made  by  the 
lower  court  were  right,  and  its  judgment  is  affirmed. 


[No.  1949.    Decided  February  15,  189«.l  

The  State  of  Washington  on  the  Relation  of  Ledger    ,^  ^ 
Publishing  Company,  Appellant,  v.  Frank  H.  Gloyd, 
County  Auditor,  et  al..  Respondents. 

COUMTIBS — IIXaOALITY  OF  WABRANT8 — ADMISSIONS  By  COUNTY  COM- 

mSSIONEBS  IN  RECITALS  IN  RESOLUTION. 

In  an  action  by  the  holder  of  a  county  warrant  to  enforce  pay- 
ment from  the  county  treasurer,  the  plaintiff  may  properly  introduce 
in  evidence  a  resolution  of  the  county  commissioners  declaring  cer- 
tain warrants  inyalid  and  providing  for  their  validation,  which  it 
was  proposed  to  do  under  Laws  1805,  p«  44,  but  whose  validation  had 
failed  to  carry,  for  the  purpose  of  showing  that  such  warrants,  al- 
though prior  in  point  of  time  to  the  one  in  suit,  were  not  entitled 
to  pAjrment  out  of  the  funds  in  the  county  treasury. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmstt  N.  Parksr,  Judge.     Reversed. 

Doolittle  &  Fogg,  and  E.  M.  Hayden,  for  appellant. 
Coiner  &  Shackleford,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  December  8,  1894,  the  appellant 
recovered  a  judgment  against  Pierce  county  amount- 
ing to  18,904.02.    Subsequently,  it  instituted  this  pro- 
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ceeding  to  compel  the  auditor  of  said  county  to  issue 
warrants  in  payment  and  satisfaction  of  said  judgment, 
and  also  to  compel  the  treasurer  to  pay  them.  To  the 
alternative  writ  which  was  issued  the  treasurer  and 
auditor  made  answer  and  return,  in  which,  among 
other  things,  it  was  alleged: 

''That  at  the  time  the  judgment  mentioned  .  .  . 
in  favor  of  the  Ledger  Publishing  Company  was  en- 
tered, and  at  the  time  the  indebtedness  was  attempted 
to  be  incurred,  upon  which  indebtedness  said  judgment 
was  based,  the  county  of  Pierce  was  indebted  in  an 
amount  greater  than  one  and  one-half  per  cent,  of  its 
taxable  property  as  shown  by  its  last  assessment  rolls, 
after  deducting  from  such  indebtedness  moneys  on 
hand  in  the  treasury  belonging  to  the  general  fund, 
and  all  unpaid  taxes  then  levied,  and  not  delinquent," 

and 

"That  three-fifths  of  the  voters  of  Pierce  county 
have  never  assented  to  the  incurring  of  the  indebted- 
ness, upon  which  said  judgment  was  rendered." 

A  demurrer  to  this  answer  and  return  was  inter- 
posed by  the  appellant,  which  demurrer  was  sustained 
by  the  lower  court,  and  thereupon  the  auditor  issued 
said  warrants.  The  treasurer  (respondent  here)  hav- 
ing obtained  leave  of  court,  filed  his  amended  answer 
and  return,  in  which  he  denied  that  he  had  in  his 
custody  as  treasurer  sufficient  moneys  in  the  general 
fund  of  said  county  to  pay  the  outstanding  warrants 
drawn  on  said  fund  prior  to  the  issuance  of  relator's 
warrants  together  with  the  warrants  in  question.  His 
amended  answer  also  contained  an  allegation  that  the 
indebtedness  evidenced  by  relator's  judgment  had  been 
incurred  at  a  time  when  the  county  was  beyond  its  con- 
stitutional limit  of  indebtedness,  which  latter  allega- 
tion was  precisely  like  the  one  contained  in  the  original 
answer  to  which  a  demurrer  had  been  sustained.    Upon 
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the  trial  which  followed,  the  appellant  having  rested 
and  a  motion  for  non-suit  having  been  argued ,  the 
court  granted  said  motion,  and  rendered  judgment 
dismissing  the  proceeding.  From  said  order  and 
judgment  relator  prosecutes  this  appeal.  Counsel  for 
the  defendant  in  their  able  brief  insist  that  the  plea 
as  to  relator's  judgment  being  based  upon  a  debt  at- 
tempted to  be  incurred  by  the  county  authorities  at  a 
time  when  the  county  was  beyond  the  debt  limit  fixed 
by  the  constitution  was  and  is  a  sufficient  plea,  but  we 
think  that  the  contention  of  the  appellant  that  a  judg- 
ment bars  not  only  every  defense  that  was  as  a  matter 
of  fact  raised,  but  every  defense  that  might  have  been 
raised  must  be  upheld.  That  principle  was  declared 
by  this  court  in  Sayward  v.  Thayer,  9  Wash.  22  (36 
Pac.  966),  and  to  the  same  effect  may  be  cited  Snell  v. 
CampbeU,  24  Fed.  885;  Howard  v.  City  of  Huron,  60  N. 
W.  807;  United  States  v.  New  Orleans,  98  U.  S.  395. 

But  beyond  this,  an  inspection  of  the  record  shows 
that  this  question  is  not  involved  in  the  present  case 
inasmuch  as  no  appeal  was  taken  by  the  auditor  or 
treasurer  from  the  decision  of  the  lower  court  which 
sustained  a  demurrer  to  this  branch  of  the  case,  and 
while  it  is  true  that  the  amended  pleading  contained 
a  like  allegation,  no  further  ruling  was  made  upon  it, 
nor  was  any  evidence  offered  under  this  allegation 
upon  the  trial.  Second:  Upon  the  trial  the  appellant 
endeavored  to  show  that  of  the  outstanding  warrants 
of  said  county  drawn  upon  its  general  fund  prior  to 
the  issuance  of  appellant's  warrants,  there  were  in  the 
aggregate  $115,000  which  were  drawn  and  issued  after 
the  county  had  passed  the  limit  of  indebtedness  pro- 
vided by  the  constitution,  and  that  the  same  were 
drawn  and  issued  for  debts  attempted  to  be  incurred 
after  said  county  had  passed  said  limit  of  indebted- 
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ness.  It  appears  that  the  board  of  commissioners  of 
said  county,  at  a  regular  session  thereof  held  on  the 
the  8th  day  of  May,  1895,  unanimously  passed  and 
adopted  a  resolution  submitting  to  the  voters  of  said 
county  for  their  rejection  or  adoption  the  proposition 
of  validating  certain  indebtedness  amounting  in  the 
aggregate  to  $170|538.76.  Said  resolution  recited  that 
the  indebtedness  was  incurred  or  attempted  to  be  in- 
curred by  the  corporate  authorities  of  said  county  be- 
tween the  15th  day  of  October,  A.  D.,  1892,  and  the 
Ist  day  of  January,  A.  D.,  1895,  and  that  ^'all  of  said 
indebtedness  is  invalid"  because  ''at  the  time  of  the 
said  attempted  incurring  thereof,  the  same,  together 
with  all  other  then  existing  indebtedness  of  said  county 
exceeded  one  and  one-half  per  centum  of  the  taxable 
property  in  said  county,  .  .  ."  Various  other  mat* 
ters  were  recited  in  said  resolution,  which  appears  in 
every  respect  to  have  been  drawn  in  conformity  with 
the  act  of  March  1,  1895  (Laws  1896,  p.  44),  entitled 
''An  act  to  enable  counties,  cities  and  towns  to  validate 
certain  warrants,  and  other  obligations  and  evidences 
of  indebtedness  on  the  part  of  such  counties,  cities 
and  towns,  issued  by  the  corporate  authorities  thereof 
in  excess  of  their  legal  authority,  and  declaring  an 
emergency  to  exist."  Section  2  of  said  act  provides 
that: 

*'  Whenever  the  corporate  authorities  of  any  such 
county,  city  or  town  shall  deem  it  advisable  that  the 
ratification  authorized  by  this  act  shall  be  obtained, 
they  shall  provide  therefor  by  ordinance  or  resolution, 
which  shall  specify  separately  the  amount  of  each  dis- 
tinct class  of  such  indebtedness  so  to  be  ratified    .    .    ." 

It  further  appears  that  at  the  election  provided  for 
in  said  resolution  the  proposition  to  validate  failed  to 
carry.     The  appellant  offered  said  resolution  in  evi- 
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dence  for  the  purpose  of  showing  that  the  warrants 
were  not  valid  outstanding  warrants,  to  which  offer 
respondent  objected,  and  thereupon  the  court  received 
said  resolution  in  evidence,  remarking,'^!  think  in 
view  of  all  the  circumstances  that  it  is  evidence  tend- 
ing  to  show  the  financial  condition  of  the  county.  It 
is  somewhat  in  the  nature  of  an  admission."  It  is 
contended  by  the  appellant  that  in  making  its  final 
decision  sustaining  respondent's  motion  for  non-suit, 
the  court  below  decided  that  the  resolution  here  re- 
ferred to  was  incompetent  evidence  and  that  as  a  con- 
sequence said  non-suit  was  granted.  The  respondent 
insists  that  the  statement  in  the  resolution,  that  these 
warrants  were  invalid,  was  a  mere  expression  of  opin- 
ion and  hearsay,  and  that  the  **  existence  of  the  war- 
rants properly  issued  raised  a  prima  facte  presumption 
of  their  validity  which  could  be  overcome  only  by 
proofs  of  facts  showing  their  invalidity."  An  exam- 
ination of  the  act  of  March  1, 1895,  and  the  resolution 
in  question  has  satisfied  us  that  said  resolution  was 
competent  evidence  as  against  the  respondent  treas- 
urer of  said  county.  In  legal  contemplation  it  was  an 
admission  made  by  a  party  to  the  record  and  made  by 
ofiScers  of  the  county  authorized  by  law  thereto.  We 
think  that  the  recitals  in  said  resolution  were  within 
the  scope  and  authority  of  the  commissioners,  and 
hence  binding  upon  said  county.  Bat  were  we  to 
hold  that  the  resolution  in  question  was  incompetent 
as  evidence  we  think  that  the  action  of  the  lower 
court  in  having  received  the  same  as  evidence  upon 
the  trial  coupled  with  the  remark  which  we  have 
quoted,  taken  in  connection  with  the  further  fact  that 
the  motion  for  non-suit  was  taken  under  advisement 
and  subsequently  granted,  would  entitle  the  appellant 
to  a  reversal,  inasmuch  as  the  appellant  had  a  right  to 
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rely  upon  the  court  considering  the  resolution  as  evi- 
dence, and  in  view  of  the  court's  remark,  counsel 
might  well  have  considered  it  unnecessary  to  have  in- 
troduced other  proof  for  the  purpose  of  showing  what 
he  sought  to  establish  by  the  resolution  in  question. 
If,  on  the  other  hand,  the  court  had  excluded  it  when 
offered  in  evidence,  counsel  might  have  met  the  issue 
by  unobjectionable  testimony.  It  does  not  appear 
from  the  record,  however,  that  appellant  had  any  op- 
portunity to  make  other  proof  after  the  final  announce- 
ment by  the  court  of  its  view  of  the  competency  of 
the  testimony  in  question.  It  will,  of  course,  be  un- 
derstood that  the  rights  of  holders  of  outstanding 
warrants,  other  than  relator,  are  in  nowise  affected  by 
this  decision.  They  are  not  parties  hereto,  and  the 
conclusion  at  which  we  have  arrived  rests  largely 
upon  the  principle  of  estoppel. 

For  these  reasons  the  judgment  and  order  appealed 
from  will  be  reversed,  and  the  cause  remanded  to  the 
lower  court  with  directions  to  proceed  in  accordance 
with  this  opinion. 

Dunbar  and  Andbrs,  JJ.,  concur. 


[Na  1930.    Decided  February  18, 1896.] 

In  the  Matter  of  the  Estate  of  Corena  Ann  Fort,  deceased: 
Catherine  Fort,  Appellant,  v.  William  West,  Re- 
spondent 

JDE9CENT  OF  COMMOMTY  PBOPKBTY  —  DEATH  OF  CHILD  AFTER  PABEKT 

—  WHO  INHBBXT  CHILD'S  PORTION. 

Under  the  statateB  of  this  state  providing  for  the  descent  of  com- 
munity property,  one  half  of  which  shall  go  to  the  survivor  and  the 
other  half  to  the  children,  the  portion  received   by  any  child, 
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whether  real  or  personal,  will,  on  its  decease,  descend  to  its  brothers 
and  sisters  and  not  to  the  sorviying  parent. 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
W.  W.  Lanohorne,  Judge.     AflSrmed. 

Edward  F.  Hunter,  for  appellant. 
J.  E.  WilliSf  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Joseph  P.  Fort  of  Lewis  county  died  in 
1890,  leaving  surviving  him  his  widow,  the  appellant, 
and  their  three  minor  children,  viz. :  Corena  Ann  Fort, 
Gerrard  A.  Fort  and  Leonard  C.  Fort.  He  also  left 
certain  real  and  personal  property  all  of  which  was 
the  community  property  of  said  deceased  and  appel- 
lant. John  T.  Newland  was  appointed  administrator 
by  the  superior  court  of  said  county  sitting  in  pro- 
bate, and  said  estate  was  administered  upon  and  di- 
vided, one-half  going  to  appellant  and  one-sixth  to 
each  of  the  children.  The  respondent  was  appointed 
guardian  of  said  children  and  entered  upon  the  dis- 
charge of  his  duties  as  such. 

In  January,  1894,  said  Corena  Ann  Fort,  then  about 
fifteen  years  of  age,  died  without  issue  and  not  having 
been  married,  leaving  surviving  her  mother  and  her 
said  two  brothers.  The  appellant  petitioned  for  let- 
ters of  administration  upon  h«r  estate  and  wad  ap- 
pointed administratrix.  No  claims  were  presented 
against  said  child's  estate,  and  there  were  no  debts,  she, 
of  course,  having  been  incapable  of  contracting  debts 
except  for  necessaries,  and  there  does  not  appear  to 
have  been  any  necessity  for  an  administration.  This 
action  was  brought  by  appellant  to  recover  of  the  re- 
spondent the  sum  of  $2,295.53,  which  had  been  paid 
to  him  as  the  portion  of  the  personal  property  of  the 
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estate  of  said  Joseph  P.  Fort,  to  which  said  Corena 
Ann  Fort  was  entitled.  A  trial  was  had  and  the  court 
rendered  a  judgment  in  favor  of  the  respondent,  and 
this  appeal  was  prosecuted. 

The  only  substantial  controversy  is  as  to  whom  this 
sum  of  money  belonged  upon  the  death  of  said  minor 
child.  Appellant  claims  that  said  money  became  and 
was,  under  the  statutes  of  this  state,  her  property,  and 
that  the  surviving  children  took  no  part  thereof. 
Some  contention  was  made  by  appellant  that  she  was 
entitled  to  the  custody  of  the  money  in  any  event,  as 
administratrix,  and  complaint  is  made  because  the 
court  in  this  action,  subsequent  to  her  appointment 
as  administratrix,  found  that  she  was  an  incompetent 
person  to  have  the  custody  thereof,  but  there  is  no 
merit  in  this  contention  now,  at  least,  because  if  only 
entitled  to  receive  it  as  administratrix,  she  would  have 
been  bound  to  return  it  to  the  guardian,  if  it  was  the 
property  of  the  surviving  brothers;  and,  regarding  this 
point  as  immaterial,  we  shall  only  consider  the  ques- 
tion as  to  whom  the  money  belonged. 

It  is  conceded  by  appellant  that  the  real  estate  in* 
herited  by  said  deceased  child  went  to  her  brothers 
and  that  appellant  took  no  share  thereof,  but  it  is  con- 
tended that  a  dififerent  rule  obtains  with  regard  to  the 
personal  estate,  appellant  contending  that  the  dis- 
position of  that  is  governed  by  subd.  2,  §  1480,  Gen. 
Stat.,  and  if  so,  she  would  be  entitled  to  the  whole  of 
the  personal  estate.  She  contends  that  subdivisions 
6  and  7  relate  only  to  real  property,  as  that  was  the 
only  property  that  the  deceased  took  by  inheritance; 
while  the  respondent  contends  that  said  subdivisions 
cover  all  of  the  property,  and  further  that  as  the  same 
was  the  community  property  of  appellant  and  her  de- 
ceased husband,  the  descent  thereof  is  governed  by 
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§  1481.  Said  section  provides  that  one-half  of  the 
community  property  shall  descend  to  the  children, 
and  makes  no  distinction  between  the  real  and  per- 
sonal property;  and  it  is  contended  that  the  evident 
intention  was  that  the  widow  should  receive  only  one- 
half  in  any  event,  where  there  were  one  or  more  chil- 
dren surviving,  and  that  it  should  be  construed,  un- 
der the  circumstances  of  this  case,  as  though  it  was 
the  estate  of  the  father  still  that  was  being  disposed 
of,  and  if  so,  then  under  said  section  all  of  the  prop- 
erty, personal  as  well  as  real,  of  the  deceased  child, 
went  to  her  surviving  brothers. 

The  question  presented  is  not  devoid  of  difficulty. 
The  argument  of  appellant  as  to  the  technical  mean- 
ing of  the  word  **  inheritance "  has  considerable  sup- 
port in  the  authorities  presented,  and  the  aid  of  the 
well-known  rule  is  invoked  also,  that  where  the  legis- 
ture  makes  use  of  terms  having  a  recognized  and 
established  meaning,  it  must  be  supposed  to  have  em- 
ployed them  in  that  sense.  Appellant  contends  that 
the  word  "  inheritance''  can  only  be  applied  to  lands 
strictly,  and  her  position  and  argument  would,  under 
our  statutes,  carry  with  it  the  proposition  that  if,  in 
administering  upon  the  estate  of  the  father,  it  had 
become  necessary  to  sell  the  lands,  and  part  of  the 
proceeds  had  remained  and  had  been  distributed  to 
the  child,  it  would  be  regarded  as  personalty,  and 
therefore  not  taken  by  inheritance.  This  would  give 
rise  to  an  inconsistency,  and  a  result  not  contemplated 
by  the  legislature,  in  our  opinion.  The  only  right  or 
interest  an  administrator  would  take  in  the  estate, 
whether  real  or  personal,  would  be  for  the  purposes  of 
settlement,  and  when  the  estate  is  settled,  it  should  be 
disposed  of  as  if  no  administration  had  been  had,  so 
far  as  its  apportionment  is  concerned. 
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No  good  reason  is  apparent  for  holding  that  the 
legislature  intended  that  the  necessity  for  a  sale  should 
give  rise  to  a  different  rule  of  descent  as  to  the  pro- 
ceeds remaining  undisposed  of.  Under  the  provis- 
ions  of  §  1481,  one  rule  was  provided  for  the  descent 
of  all  the  property,  whether  real  or  personal,  and 
we  think  it  was  not  intended  to  use  the  word  ''in- 
heritance'' in  subdivisions  6  and  7  of  §1480  in  its 
restricted,  technical  sense,  but  that  it  was  intended  to 
include  all  of  the  property  taken  by  the  child  from 
the  deceased  parent,  if  the  provisions  of  this  section 
apply  in  a  case  like  the  present;  and  notwithstanding 
the  meaning  generally  given  to  the  word  ''  inherit- 
ance," the  real  intention  of  the  legislature  should 
govern,  if  it  can  be  clearly  ascertained.  The  old-time 
refined  or  sentimental  reason  for  the  distinction  drawn 
between  the  descent  of  lands  and  the  descent  of  per- 
sonal property  does  not  exist  in  this  country.  When 
the  rule  originated,  real  estate  did  not  change  hands 
as  frequently  as  it  does  at  the  present  day  with  us, 
but  ^ was  usually  kept  in  the  same  family  on  the  male 
side  from  generation  to  generation.  Here  land  is 
looked  upon  more  as  a  commodity  and  a  common 
subject  of  bargain  and  sale.  Titles  pass  frequently 
and  owners  are  continually  changing.  Also  a  more 
extended  meaning  has  been  given  by  courts  to  the 
word '' inheritance "  in  some  instances.  In  the  case 
of  Jtidgeway  v.  Underwood^  67  111.  426,  it  was  held, 
under  the  statutes  of  that  state,  to  include  the  pro- 
ceeds of  land  that  had  descended  to  the  heir,  and  was 
not  limited  to  the  land  itself.  And  see  Estate  of  Dona^ 
hue,  36  Cal.  329,  and  Shippen  v.  Izard,  1  Serg.  &  R.  222. 

The  respondent's  other  position,  that  the  personal 
estate  of  the  deceased  child  which  had  descended  to 
her  from  her  father  should,  under  the  circumstances 
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of  cases  like  this,  still  be  regarded  as  the  property  of 
the  deceased  parent,  and  be  disposed  of  the  same  as 
if  the  child  had  died  before  the  parent,  is  perhaps 
better  sustained  by  cases  elsewhere  decided,  and,  if 
this  position  is  well  taken,  the  provisions  of  §1481 
clearly  govern.  Section  1482  limits  the  operation  of 
§  1480,  in  husbands  and  wives  inheriting  from  each 
other,  to  separate  property.  As  sustaining  the  prop- 
osition that  it  should  still  be  regarded  as  the  estate  of 
the  father  see:  PerhiiM  v.  Simonds^  28  Wis.  90;  In  re 
North's  Estate,  48  Conn.  583;  Burke  v.  Burke,  84  Mich. 
451.  See,  also:  24  Am.  &  Eng.  Enc.  Law,  406,  and  other 
cases  cited. 

Furthermore,  it  seems  to  us  that  §  1495  has  a  direct 
bearing  upon  this  case.  If  the  personal  estate  is  not 
technically  regarded  as  the  community  property  of 
the  parents,  but  as  the  separate  property  of  the  child, 
still,  under  the  provisions  of  this  section,  by  reference 
to  §  1480,  regard  must  be  had  to  the  source  from  which 
it  was  derived  in  its  distribution.  The  respondent 
cites  this  section,  but  the  appellant  takes  no  notice  of 
it.  While  it  relates  to  the  distribution  of  the  separate 
personal  estate  of  the  decedent,  it  provides  by  subd.  3 
that  it  shall  be  distributed  among  the  same  persons 
who  would  be  entitled  to  the  real  estate  under  §  1480, 
with  certain  exceptions  which  do  not  affect  this  case, 
and  subd.  6  of  §  1480  would  govern. 

We  are  therefore  of  the  opinion  that  upon  the  death 
of  this  minor  child  all  of  the  property  she  received 
from  her  father's  estate,  personal  as  well  as  real,  went 
to  her  surviving  brothers,  and  that  the  mother  took 
no  interest  therein,  and  the  judgment  of  the  superior 
court  is  affirmed. 

Anders,  Dunbar  and  Gordon,  JJ.,  concur. 
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Mary  C.   Kemp,  Respondent,  v.  George  F.  Folsom, 

Appellant, 

HUSBAND  AND  WIPB — BBPARATB  PROPERTT  OF  WIFE  IN  HUBBAND'B  NAMB 
—  LIABILITY  FOB  HIS  DEBTS — ACTION  TO  ENJOIN  LEVY  AND  SALE 
— PLBADINO. 

In  an  action  by  a  married  woman  to  enjoin  the  sale  of  her  separate 
property  for  a  community  debt  incurred  by  the  husband,  proof  of 
the  character  of  the  property  is  admissible  under  an  allegation  in 
the  complaint  that  the  plaintiff  is  the  owner  and  that  the  property 
is  her  sole  and  separate  property,  although  such  allegation  may  be 
merely  a  conclusion  of  law. 

The  fact  that  the  record  title  to  the  wife's  separate  realty  is  al- 
lowed to  remain  in  the  name  of  the  husband  while  he  contracts 
debts  in  carrying  on  business,  will  not,  in  the  absence  of  bad  faith 
and  fraudulent  intent,  estop  the  wife  from  asserting  her  title  thereto. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Hastings  &  Stedman^  and  Coleman  &  Qntn&y,  for  ap- 
pell  ant. 

J^.  H.  Hinckley,  and  Jacobs  &  Jacobs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  first  error  complained  of  by  the 
appellant  is  the  refusal  of  the  lower  court  to  sustain 
his  objection  to  the  introduction  of  testimony  on  ac» 
count  of  the  defective  complaint,  for  the  alleged  reason 
that  there  was  no  allegation  in  the  complaint  which 
/  would  show  that  the  property  in  controversy  was  the 
separate  property  of  the  respondent.  The  allegation 
of  the  complaint  is  that  the  plaintiff  is  the  owner  and 
that  the  property  is  her  sole  and  separate  property. 
This,  it  is  contended  by  the  appellant,  is  a  conclusion 
of  law,  and  is  not  an  allegation  of  the  existence  of  one 


^ 

^ 


XEMP  V.  F0L80M.  17 


Feb.  1896.]        Opinion  of  the  Oonrt  — Dunbar,  J. 

of  the  conditions  necessary  to  make  the  land  respond- 
ent's individual  property.  We  think  this  criticism  of 
the  complaint  is  hypercritical.  Ordinarily,  of  course, 
it  is  not  proper  to  plead  conclusions  of  law,  but  some- 
times it  is  difficult  to  distinguish  between  a  conclusion 
and  a  fact,  and  in  this  instance  that  was  all  that  could 
have  been  pleaded  without  interjecting  into  the  com- 
plaint evidentiary  matters  such  as  the  deraignment  of 
title,  etc.,  which  in  our  judgment  was  not  necessary. 
The  other  technical  objections  we  think  are  equally 
trivial.  In  our  judgment  the  complaint  was  sufficient, 
the  action  was  necessary  to  maintain  respondent's 
rights,  and  the  appellant  was  in  no  way  injured  by 
the  «ntry  of  the  judgment  in  the  manner  and  at  the 
time  it  was  entered.  So  that,  if  there  is  any  case  here 
worthy  of  discussion,  it  is  upon  the  merits. 

In  this  case  the  record  shows  that  the  respondent,  a 
married  woman,  had  left  her  by  her  mother's  will  a 
certain  amount  of  money;  that  during  the  time  her 
husband  was  engaged  in  the  mercantile  business  in 
Seattle  she  invested  this  money  by  his  advice  in  the 
land  in  question,  the  deed  to  which  was  made  out  in 
his  name  and  so  recorded.  During  the  time  the  rec- 
ord title  remained  in  the  husband,  he  contracted  cer- 
tain debts  which  he  was  unable  to  pay,  and  closed  up 
his  mercantile  business.  After  the  debts  were  incurred, 
and  about  six  months  prior  to  the  commencement  of 
the  suit  to  collect  the  same,  the  husband  deeded  the 
property  to  his  wife  (respondent  here)  so  that  the 
question  is,  is  the  wife  estopped  from  claiming  land, 
the  record  title  of  which  was  in  her  husband  at  the 
time  he  contracted  the  debts  which  are  sought  to  be 
collected  from  the  proceeds  of  the  land?  This  is  a 
question  that  has  never  been  decided  by  this  court. 

2  —  14  WASH. 
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The  appellant  cites  Frederick  v.  Shorey,  4  Wash.  75 
(29  Pac.  766),  where  we  decided  that  where  a  hushaud 
with  the  knowledge  and  consent  of  the  wife  holds  him- 
self out  to  the  world  as  the  owner  of  certain  realty, 
and  where  he  obtains  credit  by  reason  of  such  sup- 
posed ownership,  such  property  is  subject  to  the  rights 
of  bona  fide  creditors  if  the  wife's  ownership  therein 
is  not  clear  and  convincing.  In  that  case,  however, 
the  transfer  from  the  husband  to  the  wife  was  made 
after  judgment  obtained  against  him,  and  all  the  cir- 
cumstances of  the  case  convinced  us  that  the  transac- 
tion was  a  dishonest  one,  and  that  the  wife  was  not 
bona  fide  the  owner  of  the  property.  We  think,  how- 
ever, that  it  would  be  too  harsh  a  rule  to  announce 
that  under  any  circumstances  the  wife  should  be  es- 
topped from  claiming  her  interest  in  realty  which  had 
been  held  in  the  name  of  the  husband  as  against  the 
creditors  of  the  husband  for  credit  obtained  during 
the  time  such  land  was  so  held,  notwithstanding  the 
fact  that  the  intimate  relations  existing  between  hus- 
band and  wife  render  the  perpetration  of  a  fraud  upon 
creditors  in  this  sort  of  a  transaction  more  probable 
than  in  cases  where  the  parties  did  not  sustain  towards 
each  other  such  relations.  We  think  a  better  rule 
would  be  that  the  court  should  insist  upon  the  most 
clear  and  convincing  proof  of  the  bona  fides  of  the 
transaction,  but  that  when  it  did  conclusively  appear 
from  the  testimony  that  the  property  in  dispute  was 
actually  the  separate  property  of  the  wife,  her  interests 
ought  to  be  protected  by  the  courts,  notwithstanding 
the  fact  that  the  record  title  was  allowed  to  remain  for 
a  while  in  the  husband;  and  if  there  ever  was  a  case 
that  came  within  the  provisions  of  such  a  rule  we 
think  it  is  the  case  at  bar.  The  testimony  shows  con- 
clusively, if  testimony  can  be  relied  upon  at  all,  that 
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the  money  which  was  invested  in  this  land  was  the 
separate  estate  of  the  wife,  and  there  is  nothing  in  the 
record  to  create  a  suspicion  even  that  such  is  not  the 
case,  either  by  cross-examination,  which  was  rigid,  or 
by  contradictory  testimony.  The  uncontradictory  tes- 
timony showed  that  this  money  had  come  to  the  re- 
spondent from  her  mother's  estate  a  few  years  ago, 
that  it  had  been  kept  separate  and  distinct  from  her 
husband's  estate,  that  when  she  received  it  she  deposi- 
ted it  in  a  bank  and  took  a  certificate  of  deposit  in  her 
own  name,  that  she  had  invested  it  in  real  estate  in 
Le  Orande,  Oregon,  and  took  the  deed  in  her  own 
name,  that  she  sold  the  property  at  Le  Grande,  and 
went  to  California,  where  the  money  was  again  de- 
posited in  the  bank  by  her  and  a  certificate  issued  to 
her  individually,  that  after  she  came  to  Seattle  the 
money  was  again  deposited  in  the  bank,  and  a  certifi- 
cate of  deposit  issued  to  her,  that  it  was  uniformly 
treated,  both  by  her  and  her  husband  as  her  separate 
property,  over  which  neither  the  husband  nor  the 
community  had  any  control,  that  at  the  time  the  pur- 
chase of  this  land  was  made,  the  deed  was  made  to  the 
husband  simply  for  the  purpose  of  convenience,  as  she 
expected  to  sell  it  again  in  a  short  time;  and  there  is 
no  indication  of  fraud  or  unfairness  anywhere  to  be 
discovered.  There  is  some  testimony  showing  that 
the  wife  of  the  respondent  demanded  of  her  husband 
either  that  the  land  be  deeded  to  her  or  that  she  be 
paid  her  money  back,  and  it  is  contended  by  the  ap- 
pellant that  this  testimony  shows  that  her  husband 
was  her  creditor,  and  that  the  land  did  not  actually 
belong  to  the  respondent.  We  do  not  think  that  the 
testimony  bears  this  construction,  but,  in  any  event, 
the  husband  would  have  the  same  right  to  prefer  a 
wife  as  he  would  any  other  creditor. 
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The  appellant  insists  that  it  would  be  a  monstrous 
doctrine  to  permit  community  property  to  be  taken  to 
satisfy  a  debt  due  from  one  member  of  the  community 
to  another  in  a  case  where  there  were  community 
oreditors,  and  no  property  to  satisfy  such  creditors 
except  the  property  so  transferred,  but  even  if  the  tes- 
timony  should  bear  the  construction  that  is  claimed 
for  it  by  the  appellant,  it  would  not  be  community 
property,  but  it  would  be  the  separate  property  of  the 
husband.  There  is  no  testimony  at  all  tending  to 
show  that  there  was  ever  any  intention  on  the  part  of 
the  respondent  or  her  husband  to  merge  this  property 
into  the  community  estate.  We  are  also  satisfied  from 
the  testimony  that  the  finding  of  the  court  that  the 
husband  did  not  at  any  time  while  the  legal  title  of 
said  amount  remained  in  his  name  hold  himself  out 
or  represent  himself  either  expressly  or  indirectly  to 
the  assignors  of  defendant  Folsom,  or  to  any  of  them, 
or  to  any  other  person  or  persons  to  be  the  owner  of 
said  land,  and  that  the  creditors  did  not  give  him 
credit  relying  upon  his  ownership  of  said  land,  is  en- 
tirely justified.  The  testimony  shows  that  the  hus- 
band, Mr.  Kemp,  had  been  buying  goods  of  these 
parties  for  a  long  time,  and  had  been  paying  the  cash 
for  the  same  until  a  short  time  prior  to  his  failure. 
The  amounts  of  credit  extended  to  him  were  exceed- 
ingly small,  and  we  are  satisfied  that  they  were  ex- 
tended  to  him  by  reason  of  his  prompt  and  fair 
dealings  in  former  transactions,  instead  of  by  reason 
of  the  record  title  of  this  piece  of  land  resting  in  him. 

The  judgment  will  be  affirmed. 

Anders,  Scott  and  Gordon,  JJ.,  concur. 
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Marcus  A.  Sawtklle,  Receiver,  Appellant^  v.  Andrew 

Weymouth  et  al.,  Respondents. 

APPBAL — WAIVBB    OP    MOTICI  —  JUDOMBNT    LIBK  —  PBAUDULBNT    CON- 

TBTANCBB.    . 

The  notice  of  appeal  prescribed  by  the  statute  is  essential  to  con- 
fer jurisdiction  on  the  appellate  coart,  and  it  is  not  competent 
for  the  parties  to  waive  it. 

The  judgment  lien  provided  by  Code  Proc.,  §460,  as  attaching  to 
all  the  real  estate  of  the  judgment  debtor  in  any  county  after  the 
filing  of  a  transcript  thereof  in  the  office  of  the  county  auditor,  will 
not  attach  to  lands  conveyed  by  the  judgment  debtor  to  his  wife, 
prior  to  the  rendition  of  judgment,  although  the  judgment  was  for  a 
community  debt ;  and  the  subsequent  conveyance  of  such  lands,  for 
value  prior  to  any  proceedings  taken  by  the  judgment  creditor  at- 
tacking the  transfer  from  husband  to  wife,  is  sufficient  to  pass  the 
land  free  from  all  claims  of  the  judgment  creditor. 

Appeal  from  Superior  Court,  Jefferson  County. — 
Hon.  R.  A.  Ballinoer,  Judge.     Affirmed. 

Warren  Carroll,  and  /.  (7.  Phillips,  for  appellant. 
Morris  B.  Sachs,  and  Oeorge  H.  Jones,  for  respodents. 

The  opinion  of  the  court  was  delivered  by 

« 

Gordon,  J. — ^The  respondents,  Andrew  Weymouth 
and  Margaret  E.  Weymouth,  are,  and  for  upwards  of 
twenty  years  last  past  have  been  husband  and  wife. 
On  April  18, 1890,  the  respondent  Andrew  Weymouth, 
with  one  George  Moffatt,  executed  and  delivered  a 
promissory  note  to  the  Port  Townsend  National  Bank 
of  which  the  appellant  Marcus  A.  Sawtelle  is  receiver. 
The  indebtedness  thus  incurred  by  said  Andrew  Wey«r 
mouth  was  for  the  benefit  of  the  community  consist- 
ing of  himself  and  wife.  On  July  21,  1892,  said 
community  was  the  owner  of  various  town  lots  in  and 
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adjacent  to  the  city  of  Port  Townsend  in  Jefferson 
county,  and  also  of  eighty  acres  of  land  in  Clallam 
county  in  this  state.  On  said  last  mentioned  day  the 
said  Andrew  Weymouth  executed  to  the  said  Margaret 
E.  Weymouth  a  deed  of  conveyance  to  the  premises 
which  are  the  subject  of  this  litigation,  and  on  the  let 
of  June  thereafter  judgment  was  rendered  against  the 
said  Andrew  Weymouth  in  favor  of  said  Port  Town- 
send  National  Bank  upon  the  indebtedness  heretofore 
mentioned,  which  judgment  amounted  to  the  sum  of 
$1,375.  On  June  7,  1893,  the  judgment  creditor 
caused  a  transcript  of  said  judgment  to  be  filed  in  the 
offices  of  the  county  auditors  of  said  Jefferson  and 
Clallam  counties.  On  December  11,  1893,  the  re- 
spondent Margaret  Weymouth,  her  husband  joining 
with  her,  conveyed  a  part  of  this  property  to  the  re- 
spondent William  DeLanty,  and  on  the  following  day, 
viz.,  December  12, 1893,  the  remainder  of  said  prop- 
erty in  dispute  was  conveyed  by  the  respondents 
Weymouth  to  the  respondent  William  6.  Strong. 
The  conveyances  herein  referred  to  were  duly  re- 
corded. 

This  action  was  commenced  by  the  appellant  as  re- 
ceiver to  set  aside  as  fraudulent  said  conveyances, 
viz.,  the  conveyance  from  Andrew  to  Margaret  E. 
Weymouth,  also  the  conveyances  from  respondent 
Margaret  E.  Weymouth  and  her  husband  to  the  re- 
spondents William  DeLanty  and  William  G.  Strong, 
and  to  subject  the  property  to  levy  and  sale  for  the 
purpose  of  satisfying  the  judgment  obtained  by  said 
bank  against  said  respondent  Andrew  Weymouth.  In 
the  court  below  the  cause  was  sent  to  a  referee  to  take 
and  report  the  testimony,  and  thereafter  the  court, 
having  made  its  findings  and  conclusions,  rendered 
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its  judgment  and  decree  in  favor  of  respondents^  from 
which  appellant  has  appealed. 

The  respondents,  Andrew  and  Margaret  E.  Wey- 
mouth, excepted  to  certain  portions  of  the  findings 
and  conclusions  of  the  trial  court,  and  the  record 
contains  the  following  sti puliation  of  the  parties, 
omitting  title,  viz.: 

^*  It  is  hereby  stipulated  and  agreed  by  the  parties 
to  this  action  through  their  respective  attorneys,  that 
notice  of  appeal  and  bond  for  costs  on  appeal  is  here- 
by waived  on  the  part  of  the  plaintiff  of  the  defendants 
herein,  to- wit,  Andrew  Weymouth,  Margaret  E.  Wey- 
mouth, and  that  upon  the  trial  and  hearing  of  this 
cause  in  the  supreme  court  of  the  state  of  Washington 
the  appeal  of  said  defendants  shall  be  heard  the  same 
as  if  said  notice  of  appeal  and  bond  for  costs  on  ap- 
peal had  been  duly  given  and  filed  herein."  Signed 
by  the  respective  counsel. 

For  want  of  jurisdiction  we  must  decline  to  review 
the  findings  and  conclusions  upon  the  attempted  ap» 
peal  of  the  Weymouths.  We  hold  that  the  notice  of 
appeal  prescribed  by  the  statute  is  essential  to  confer 
jurisdiction  upon  this  court,  and  it  is  not  competent 
for  the  parties  to  waive  it:  Kelsey  v.  Forsyth,  21  How. 
85;  Sampson  v.  Welsh,  24  How.  207;  People  v.  Eldridge, 
7  How.  Pr.  108. 

**  Such  waiver,  by  any  stipulation  of  the  parties,  is 
insuflScient,  for  consent,  though  it  may  waive  error, 
cannot  confer  jurisdiction.''  In  re  Oold  Street  v.  New* 
ton,  2  Dak.  39  (3  N.  W.  311). 

In  addition  to  what  has  already  been  stated  the 
court  below  found  that,  "  the  conveyance  of  the  prop- 
erty by  Andrew  Weymouth  to  MargaVet  E.  Weymouth 
was  a  voluntary  conveyance  and  without  considera- 
tion/' Further,  "  that  at  the  time  of  the  conveyance 
.     .     .     from  said  Andrew  Weymouth  and  Margaret 
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E.  Weymouth  to  William  DeLanty,  the  said  defend- 
ants, Andrew  Weymouth  and  Margaret  E.  Weymouth, 
were  and  had  been  for  a  long  time  prior  thereto  in* 
debted  to  said  William  DeLanty  in  a  large  sum  of 
money,  to-wit,  about  the  sum  of  $1,400,  which  said 
sum  was  the  consideration  for  said  conveyance,  and 
said  indebtedness  was  canceled  and  paid  by  said  con- 
veyance." Further,  "  that  at  the  time  of  the  convey- 
ance  by  Andrew  Wej'^mouth  and  Margaret  E.  Weymouth 
to  defendant  William  6.  Strong,  .  .  .  the  said 
defendants,  Andrew  Weymouth  and  Margaret  E.  Wey- 
mouth, were,  and  had  for  a  long  time  prior  thereto 
been,  indebted  to  the  defendant  William  G.  Strong  in 
a  large  sum  of  money,  to-wit,  the  sum  of  $1,200,  and 
that  said  conveyance  was  made  in  consideration  of 
said  indebtedness,  and  said  indebtedness  was  canceled 
and  paid  thereby."  The  court  also  found  that  De- 
Lanty is  an  uncle  of  the  defendant  Margaret  E.  Wey- 
mouth, and  defendant  Strong  is  a  son-in-law  of  the 
said  Weymouths. 

The  court  concluded,  as  matters  of  law,  that  by 
virtue  of  the  conveyance  from  Andrew  to  Margaret 
E.  Weymouth,  Xhe  property  described  therein  **  be- 
came the  separate  property  of  Margaret  E.  Weymouth." 
Also,  that  the  conveyance  from  respondents  Margaret 
E.  Weymouth  and  Andrew  Weymouth,  her  husband, 
to  DeLanty,  **  was  upon  a  valuable  consideration  and 
that  said  DeLanty  has  ever  since  been  and  now  is  the 
sole  owner  of  said  property  free  from  all  claims  of  the 
plaintiff  [appellant]  made  in  this  cause."  A  like 
conclusion  was  reached  concerning  the  conveyance 
from  the  respondent  Margaret  E.  Weymouth  and  her 
husband  to  the  respondent  Strong.  Also,  "that  at 
the  time  of  the  conveyances  from  said  defendants  An- 
drew Weymouth  and  Margaret E.  Weymouth  to  William 
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DeLanty  and  William  G.  Strong,  respectively,  the 
said  plaintiff  [appellant]  had  no  lien  upon  the  land 
described  in  said  conveyances  by  virtue  of  the  judg- 
ment referred  to  (recovered  by  the  bank  against  An- 
drew Weymouth)  or  by  virtue  of  any  proceedings 
therein  or  at  all."  To  each  of  the  foregoing  findings 
and  conclusions  the  appellant  excepted  and  predicates 
assignments  of  error  upon  them. 

As  to  the  findings,  we  are  entirely  satisfied  that  they 
are  fully  supported  by  the  evidence.  A  more  impor- 
tant question  is,  did  the  findings  warrant  the  conclu- 
sions which  we  have  noticed.  The  respondents 
contend  that  the  conveyances  to  DeLanty  and  Strong, 
having  been  executed  six  months  after  the  rendition 
of  the  judgment  and  filing  of  the  transcript,  were 
subject  to  the  prior  lien  of  the  bank's  judgment. 
Section  460,  Code  Proc,  provides  that: 

"From  and  after  said  filing  of  transcript  [of  the 
judgment]  by  the  county  auditor  of  any  county  in  the 
state,  such  judgment  shall  be  a  lien  upon  all  real 
estate  of  the  judgment  debtor  in  such  county,  for  the 
period  of  five  years,  commencing  from  the  date  on 
which  said  judgment  was  rendered." 

Appellant  further  contends  that  the  debt  for  which 
the  judgment  was  obtained  against  the  husband,  be- 
ing a  community  debt,  constituted  "  an  existing  eq- 
uity "  and  could  not  be  affected  by  the  subsequent 
transfer  of  the  property  to  the  respondent  Margaret 
E.  Weymouth;  that  the  property  in  the  hands  of  the 
husband  was  by  operation  of  law  impressed  and 
charged  with  the  trust  in  favor  of  community  credi- 
tors, of  which  trust  the  wife  became  charged  with 
full  notice;  that  the  property  in  her  hands  was  still 
impressed  with  that  trust  and  subject  to  sale  to  satisfy 
the  community  debts   incurred   before   its   transfer; 
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that  by  the  transfer  she  "  became  the  trustee  and  it 
was  her  duty  to  hold  the  property  subject  to  the  obli- 
gations  of  the  trust." 

Assuming  these  positions  to  be  well  taken,  in  what 
way  do  they  affect  the  respondents,  DeLanty  and 
Strong?  Certainly  not. at  all,  unless  by  the  entry  of 
the  judgment  and  filing  of  the  transcript  the  appel* 
lant  obtained  some  lien  upon  the  premises.  The 
question  is  not  whether  this  land  could  be  subjected 
to  sale  for  the  purpose  of  satisfying  appellant's  judg- 
ment, had  the  title  remained  in  the  Weymouths,  or 
either  of  them,  but  we  have  now  to  deal  with  the 
rights  of  parties  who  for  a  full  and  adequate  consid- 
eration purchased  the  property  from  one  who  was  ap- 
parently clothed  with  the  full  legal  title  and  authority 
to  convey.  But  appellant  insists  that  the  conveyance 
from  the  husband  to  the  wife  was  without  considera- 
tion and  in  fraud  of  creditors.  Supposing  that  we 
concede  all  this,  such  a  conveyance  is  not  absolutely 
void  but  only  voidable  as  to  creditors.  It  "  is  good 
as  against  the  grantor,  and  as  respects  himself  vests 
all  his  interest  in  the  land,  equitable  as  well  as  legal, 
in  the  grantee."  Rappleye  v.  International  Bank^  93 
111.  396;  Lyon  v.  Robbins,  46  111.  276;  Thames  v.  Rem- 
berVs  Admr.^  63  Ala.  561;  Mansfield  v.  Dyer,  131  Mass. 
200;  Dunn  v.  Dunn^  82  Ind.  42;  Hill  v.  Pine  Rivet 
Bank,  45  N.  H.  300;  Walton  v.  Tusten,  49  Miss.  569.  As 
between  the  parties  such  a  conveyance  is  as  if  a  full 
and  adequate  consideration  had  been  paid.  Wait, 
Fraudulent  Conveyances  (2d  ed.)  §395. 

The  conveyance  from  Andrew  to  Margaret  E. 
Weymouth  was  in  form  legally  sufficient  to  pass  all  of 
the  title  and  interest  of  the  husband  to  the  lands  in 
question.  As  between  the  parties  the  conveyance  was 
absolute  and  good  as  against  the  grantor,  and  no  in- 
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terest,  legal  or  equitable,  remained  in  the  grantor 
upon  which  a  lien  of  a  judgment  subsequently  rend- 
ered could  attach.  Miller  v.  Sherry y  2  Wall.  237; 
Howlandv.  Knox,59  Iowa|46  (12  N.  W.  777):  Lippencott 
V.  Wilson^  40  Iowa,  425;  Shorten  v.  Drake,  38  Ohio  St.  76 ; 
In  re  Estes,  8  Fed.  134;  Bump,  Fraudulent  Convey* 
ances  (3d  ed.),  p.  496;  Fletcher  v.  Peck,  6  Cranch,87. 
In  Miller  v.  Sherry ,  supra,  the  court  say: 

"The  judgment  obtained  by  Mills  &  Bliss  was  the 
elder  one,  but  it  was  subsequent  to  the  conveyance 
from  Miller  to  Williams.  -  It  is  not  contended  that 
the  judgment  was  a  lien  on  the  premises.  The  legal 
title  having  passed  from  the  judgment  debtor  before  its 
rendition,  by  a  deed  valid  as  between  him  and  his  grantee, 
it  could  not  have  that  effect  by  operation  of  law.*' 

In  Fletcher  v.  Peck,  supra,  the  Supreme  Court  of  the 
United  States.speakingby  Chief  Justice  Marshall,  at 
page  133,  say : 

"  If  a  suit  be  brought  to  set  aside  a  conveyance  ob- 
tained by  fraud,  and  the  fraud  be  clearly  proved,  the 
conveyance  will  be  set  aside,  as  between  the  parties  ; 
but  the  rights  of  third  persons,  who  are  purchasers 
without  notice,  for  a  valuable  consideration,  cannot  be 
disregarded.  Titles,  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  with  that  confidence 
which  is  inspired  by  the  opinion  that  the  purchaser  is 
safe.  If  there  be  any  concealed  defect,  arising  from 
the  conduct  of  those  who  had  held  the  property  long 
before  he  acquired  it,  of  which  he  had  no  notice,  that 
concealed  defect  cannot  be  set  up  against  him.'' 

In  Bump  on  Fraudulent  Conveyances,  supra,  at  page 
496,  that  learned  author  says : 

"In  the  case  of  a  fraudulent  transfer  of  land,  a 
subsequent  judgment  against  the  grantor  is  7U)t  construe^ 
tive  notice  to  a  purchaser  from  the  grantee,  for  upon 
searching  the  records  and  finding  the  transfer,  the 
person  who  is  about  to  purchase  is  not  bound  to  go 
further  and  search  the  records  for  the  purpose  of 
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ascertaining  whether  subsequent  judgments  may  not 
have  been  recovered  against  the  debtor.'' 

In  re  Estes^  supra,  Judge  Deady,  after  a  full  review 
of  the  authorities  upon  the  question,  says,  at  page  141 : 

*^  In  my  own  opinion,  the  lita  of  a  judgment  which 
is  limited  by  law  to  the  property  of  or  belonging  to  the 
judgment  debtor  at  the  time  of  the  docketing  does  not 
nor  cannot,  without  doing  violence  to  this  language, 
be  held  to  extend  to  property  previously  conveyed  by 
the  debtor  to  another,  by  deed  valid  and  binding  be- 
tween the  parties.  A  conveyance  in  fraud  of  creditors, 
although  declared  by  the  statute  to  be  void  as  to  them, 
is  nevertheless  valid  as  between  the  parties  and  their 
representatives,  and  passes  all  the  estate  of  the  grantor 
to  the  grantee;  and  dk  bona  fide  purchaser  from  such 
grantee  takes  such  estate,  even  against  the  creditors  of 
the  fraudulent  grantor,  purged  of  the  anterior  fraud 
that  affected  the  title." 

At  the  date  of  the  entry  of  the  judgment  in  favor  of 
the  bank,  and  the  filing  of  the  transcript,  the  legal 
title  to  the  premises  in  question  was  in  Margaret  E. 
Weymouth  and  not  in  the  judgment  debtor.  Hence, 
no  lien  attached  to  the  land  as  a  consequence  of  said 
judgment  or  of  the  filing  of  the  transcript,  and  the 
subsequent  conveyances  by  the  respondent  Margaret 
E.  Weymouth  and  her  husband,  to  DeLauty  and  Strong, 
for  value,  prior  to  any  proceedings  taken  by  said  judg- 
ment  creditor  attacking  the  transfer  from  the  husband 
to  the  wife,  were  sufiicient  and  must  be  upheld. 

For  these  reasons  the  decree  will  be  in  all  things 
affirmed. 

Anders,  Dunbar  and  Scott,  JJ.,  concur. 

HoYT,  0.  J.,  dissents. 
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[No.  1894.    Decided  February  10,  1806.] 

John  S.  Baker  et  al,  Appellanta,  v.  H.  J.  Bicknell 

et  ux.y  Respondents. 

FBAUDULXNT     BBPRB8ENTATION8  —  SUFFICIENCY      OP     BYIDBNCE — AP- 
PEAL—  HABMLESS  EEROE. 

In  an  action  by  the  parchaser  of  land  to  recover  damages  for 
misrepresentation  in  regard  thereto,  a  verdict  for  defendant  will 
not  be  disturbed  when  it  appears  from  the  evidence  that  the  repre- 
sentations were  in  the  nature  of  opinions,  and  that  the  purchaser 
had  been  upon  the  premises  and  examined  them  prior  to  purchase. 

Although  the  court  may  have  erroneously  treated  the  trial  of  a 
cause  as  an  action  at  law  instead  of  in  equity,  and  permitted  a 
trial  to  a  jury,  yet  the  error  will  be  regarded  as  harmless  on  appeal, 
when  it  apx>ears  from  a  review  of  the  proofs,  all  of  which  had  been 
preserved  in  the  record,  that  the  jury  reached  a  correct  conclusion 
and  that  the  finding  of  the  court  must  have  been  the  same  as  that 
of  the  jury. 

Appeal  from  Superior  Court,  Yakima  County. — 
Hon.  Carroll  B.  Graves,  Judge.     Affirmed. 

Whitson  &  Parker,  for  appellants. 

H.  /•  Snively,  and  Fred  Miller,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellants  bought  a  tract  of  land 
from  the  respondents,  paying  part  of  the  purchase 
price  at  the  time,  and  giving  notes  secured  by  a  mort- 
gage  thereon  for  the  balance.  Subsequently,  before 
the  notes  were  paid  appellants  brought  an  action 
against  the  respondents  to  recover  a  portion  of  the 
purchase  price  of  the  premises  on  the  ground  of  cer- 
tain alleged  misrepresentations  made  to  them  by  the 
respondents,  and  asked  that  the  amount  awarded  to 
them  therefor  be  offset  against  the  balance  of  the  pur- 
chase price  remaining  unpaid,  and  the  notes  given 
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canceled  to  that  extent.  The  cause  was  tried  to  a  jury, 
and  a  verdict  and  judgment  in  favor  of  the  respond- 
ents resulted.  This  appeal  was  taken  therefrom,  and 
two  principal  grounds,  of  error  are  alleged.  One  is 
that  the  verdict  and  judgment  were  contrary  to  the 
evidence,  and  the  other  that  the  cause  should  have 
been  tried  as  an  action  in  equity. 

Three  elements  of  damages  were  alleged  as  a  basis 
for  a  recovery.  The  tract  in  question  was  farm  land, 
and  an  irrigating  canal  had  been  constructed  through 
it,  and  one  of  the  grounds  for  damages  was  that,  in 
negotiating  the  trade,  respondents  represented  that 
there  were  one  hundred  and  thirty-five  acres  of  said 
tract  below  said  ditch,  and  capable  of  being  irrigated. 
Another  ground  was  that  the  respondents  represented 
that  there  were  a  certain  number  of  acres  in  orchard 
thereon,  and  the  third  ground  was  that  the  respond- 
ents represented  that  there  would  be  a  crop  of  peaches 
on  said  place  the  coming  season,  the  purchase  hav- 
ing been  made  in  the  winter  time.  It  is  contended  that 
a  much  larger  quantity  of  the  land  was  above  the 
ditch  and  not  susceptible  of  irrigation  than  was  rep- 
resented, and  that  a  much  smaller  number  of  acres 
were  in  orchard,  and  that  there  was  no  peach  crop  in 
said  year.  As  to  this  last  ground,  it  is  claimed  that 
the  peach  buds  were  killed  at  the  time  the  purchase 
was  made  and  that  respondents  knew  it,  and  knew 
that  there  would  be  no  crop,  and  as  to  the  first  two 
grounds  it  is  claimed  that  the  representations  afore- 
said were  fraudulently  made  by  the  respondents,  and 
furthermore,  whether  fraudulent  or  not,  that  the  ap- 
pellants would  be  entitled  to  recover  if  the  representa- 
tions were  untrue.  The  investigation  of  this  case 
has  required  us  to  examine  a  large  amount  of  testi- 
mony taken  upon  the  trial,  which  we  shall  not  under- 
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take  to  set  forth  in  this  opinion.  While  the  statute 
makes  it  our  duty  to  pass  upon  the  facts  under  certain 
circumstances,  it  is  not  often  that  a  case  is  presented 
where  a  statement  of  the  testimony  would  he  of  gen- 
eral benefit,  and  this  case  is  not  one  of  them.  The 
respondents  denied  making  the  representations  as 
claimed  by  the  appellants  with  regard  to  the  quantity 
of  the  land  above  and  below  the  irrigating  ditch ,  and 
as  to  the  number  of  acres  in  orchard,  and  claimed 
that  all  that  was  said  with  reference  thereto  was  in 
the  way  of  expressing  an  opinion,  the  respondents 
claiming  that  they  stated  at  the  time  that  they  had 
never  had  the  amount  of  land  above  and  below  the 
ditch  surveyed  to  determine  the  respective  quantities 
and  had  never  had  the  land  in  the  orchard  measured. 
They  also  claim  that  at  that  season  of  the  year,  it  was 
impossible  to  determine  whether  there  would  be  a 
peach  crop,  and  that  they  simply  expressed  an  opin- 
ion that  there  would  be  one.  It  appears  that  appel- 
lants were  both  upon  the  premises  and  examined  the 
same  prior  to  the  purchase,  and  there  is  no  ground 
in  our  opinion  for  the  contention  of  appellants  that  the 
verdict  should  be  set  aside  as  contrary  to  the  evidence. 
The  other  contention  that  the  cause  was  one  in  eq- 
uity and  jiot  one  at  law  is  not  of  much  importance  at 
this  stage  of  the  case,  unless  the  evidence  preponder- 
ates in  favor  of  appellants.  The  testimony  and 
proofs  were  all  preserved  and  made  a  part  of  the 
record  before  us.  After  an  examination  thereof,  we 
are  of  the  opinion  that  the  jury  reached  a  correct  con- 
clusion therefrom.  This  being  so,  it  could  make  no 
substantial  difference  to  appellants  whether  the  cause 
was  tried  as  one  in  equity  or  at  law,  and  it  is  only 
matters  of  substance  that  should  be  considered  upon 
appeal.     If  the   appellant  sustained   no   injury  the 
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judgment  should  stand.  If  the  cause  had  been  tried 
as  one  in  equity  and  was  before  us  on  appeal  and  we 
should  find  the  same  way  that  the  jury  found,  as  we 
would  be  disposed  to  do  from  the  proofs,  the  same  re« 
suit  would  be  reached. 
Affirmed. 

Dunbar,  Gordon  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.  (dissenting).  In  my  opinion  the  con- 
tention of  the  appellants  as  to  the  law  and  facts  was 
fully  sustained  by  the  record,  and  for  that  reason  the 
judgment  should  be  reversed  and  a  new  trial  had. 


[No,  1899.    Decided  February  19.  1896.1 

Margaret  E.  Weymouth,  Respondent,  v.  Marcus  A. 
Sawtellb,  Receiver,  et  aZ.,  Appellants. 

a  ■  ■ 

HUSBAND  AND    WIFB — COMMUNITY  PBOPEBTY  —  PBB0DMFTION  —  8EPA- 
BATE  PBOPEBTT  OF  WIFE — EFFECT  OF  FAILUBE  TO  FILE  INVENTOBY. 

The  presumption  that  land,  acquired  by  purchase  during  the  ex- 
istence of  the  marital  relation,  is  community  property,  is  a  disputable 
one  which  may  be  rebutted  by  proof. 

The  failure  of  a  married  woman  to  file  an  inventory  of  her  sepa- 
rate estate  as  required  by  the  statute  in  force  when  she  acquired 
property  in  1871,  will  not  operate  as  a  waiver  of  her  right  to  claim 
her  separate  estate  in  property  which  she  acquired  from  the  pro- 
ceeds of  that  held  in  1871,  long  after  the  repeal  of  the  statute  re- 
quiring the  filing  of  such  inventory,  especially  when  it  does  not 
appear  that  credit  had  been  extended  to  the  community  in  conse- 
quence of  the  absence  of  such  inventory. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  McClinton,  Judge.     Affirmed. 

Warren  Carroll,  and  /.  C.  Phillips,  for  appellants. 
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Morris  B.  Saehs,  and  Oeorge  H.  Jonee^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  the  2d  day  of  June,  1893,  the  ap- 
pellaut,  Marcus  A.  Sawtelle,  Receiver,  etc.,  recovered 
a  judgment  in  the  superior  court  of  Jefferson  coutity 
against  one  Andrew  Weymouth  (respondent's  hus- 
band) on  a  community  debt.  Thereafter  execution 
was  issued,  and  a  levy  made  on  certain  real  estate,  the 
legal  title  to  which  was  in  the  name  of  the  respond- 
ent. Thereupon  respondent  brought  this  action  to 
restrain  the  appellants  from  selling  said  real  estate, 
alleging  the  same  to  be  her  sole  and  separate  property. 
From  a  decree  entered  upon  findings  of  the  lower 
court  in  favor  of  respondent,  the  case  is  brought  to 
this  court  upon  appeal.  The  court  below  found  as  a 
fact  that  "on  or  about  the  20th  day  of  April,  1891,  the 
plaintiff  [respondent]  acquired  said  property  by  pur- 
chase .  .  .  with  her  separate  funds,  and  the  con- 
sideration mentioned  in  the  deed  .  .  .  conveying 
the  aforesaid  described  property,  to-wit,  $2,400.00, 
was  the  separate  *funds  and  money,  and  separate  prop- 
erty of  the  plaintiff  [respondent]  .  .  .  and  was 
the  only  consideration  paid  for  said  property." 

It  appears  from  the  evidence  and  the  court  found 
as  a  fact  that  at  the  time  of  the  purchase  and  for 
many  years  prior  thereto,  the  respondent  and  said 
Andrew  Weymouth  were  husband  and  wife,  and  in 
the  absence  of  any  testimony,  the  presumption  would 
be  that  said  property,  having  been  acquired  during 
the  existence  of  the  marital  relation,  was  community 
property,  but  this  presumption  under  our  law  is  a 
disputable,  and  not  a  conclusive,  presumption.     As 

3—14  WA»H. 
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was  said  by  this  court  in  Yealer  v.  HochstetUer,  4  Wash. 
350  (30  Pac.  398): 

'^  But  the  assertion  of  an  exception  merely  requires 
the  production  of  proof  either  that  the  conveyance 
was  in  fact  a  lawful  gift,  or  that  the  consideration 
was  furnished  by  husband  or  wife  individually  out  of 
funds  or  property  which  he  or  she  was  entitled,  under 
the  law,  to  hold  as  separate  property.  Whatever  sat- 
isfies the  court  or  jury  of  the  truth  of  one  or  the 
other  of  these  probative  facts,  will  authorize  the  finding 
of  the  ultimate  fact  that  the  subject  of  the  conveyance 
was  separate  and  not  common  property ,  and  thu$  the  pre- 
sumption will  be  overcome.^* 

We  have  examined  the  evidence  incorporated  in 
the  statement  of  facts  sent  up,  and  think  that  it  fully 
justified  the  finding  of  the  lower  court  above  quoted. 
Briefly  summarized,  it  appears  therefrom,  that  at  the 
time  of  her  marriage  to  Andrew  Weymouth,  she  was 
presented  by  her  relatives  with  certain  money  as  a 
wedding  gift.  With  a  portion  of  said  money  she  in 
the  year  1871  purchased  and  paid  for  thirty  acres  of 
land  located  on  Discovery  Bay.  The  title  to  this  land 
was  taken  in  the  name  of  her  husband,  but  the  evi- 
dence is  clear  and  satisfactory  that  it  was  purchased 
entirely  with  the  separate  money  of  the  respondent 
alone.  In  1891  the  said  thirty  acres  of  land  were 
sold,  and  with  the  proceeds  thereof  respondent  pur- 
chased the  land  in  question,  and  took  title  to  the  same 
in  her  own  name.  It  is  contended  by  the  appellant 
that  the  statute  in  force  in  1871  required  the  wife  to 
file  an  inventory  in  the  auditor's  office  of  any  lands 
claimed  as  her  separate  estate,  and  that  her  failure  to 
file  such  inventory  operated  as  a  waiver  of  her  right 
to  claim  the  same.  This  statute,  however  was  repealed 
long  prior  to  the  acquisition  by  the  respondent  of  the 
lands  here  involved,  and  it  does  not  appear  from  the 
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record  that  the  appellant  Sawtelle  was  a  creditor  of 
the  community  consisting  of  the  respondent  and  An- 
drew Weymouth  at  any  time  prior  to  the  sale  of  said 
thirty  acres,  with  the  proceeds  of  which  respondent 
purchased  the  real  estate  which  is  the  subject  of  this 
action.  Upon  the  entire  record,  we  are  entirely  satis- 
fied that  a  correct  conclusion  was  reached  by  the  court 
below,  and  its  decree  will  be  affirmed.      ^ 

HoYT,  C,  J.,  and  Scott,  Anders  and  Dunbar,  JJ., 
concur. 


[No.  196aw    Decided  February  10, 1806.] 

In  the  Matter  of  the  Assignment  of  C.  P.  Roberts  &  Co.  : 
Mary  A.  Roberts,  Appellant^  v.  R.  L.  Sabin  et  al., 
Respondents, 

KQUTTABLK  ACTION  —  TBIAL  BY  JCBV  —  BUFIICIENCY  OF  VBBDICT. 

Where  an  equity  case  is  tried  before  a  jury,  and  its  verdict  is  a 
determination  of  the  entire  issue,  judgment  should  be  rendered  in 
accordance  therewith,  when  no  findings  of  fact  have  been  made  by 
the  conrt  and  when  the  verdict  has  not  been  set  aside  as  contrary 
to  the  evidence. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.    Reversed. 

Black  &  Learning^  for  appellant. 

Kerr  &  McCord,  for  respondent  Sabin. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  the  2d  day  of  February,  1893,  the 
trading  firm  of  C.  P.  Roberts  &  Co.  of  the  County  of 
Whatcom  in  this  state  executed  and  delivered  to  the 
appellant  Mary  A.  Roberts  a  promissory  note  in  the 
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sum  of  $6,999.81,  payable  one  day  after  date,  and  at 
the  same  time  to  secure  payment  of  said  note  made 
and  executed  a  chattel  mortgage  upon  its  stock,  which 
mortgage  was  duly  recorded  in  the  office  of  the  auditor 
of  said  county  on  the  3d  day  of  February,  1893.  On 
the  8th  day  of  February,  1893,  said  firm  made  and 
executed  a  general  assignment  of  all  of  its  property  in 
trust  for  thd  benefit  of  its  creditors.  The  assignee 
having  qualified  and  gone  into  possession  of  the  prop- 
erty of  the  insolvents,  including  the  property  so 
mortgaged  as  aforesaid,  the  appellant  on  the  9th  day 
of  May,  1893,  presented  to  said  assignee  a  verified 
claim  which  set  out  a  copy  of  the  note  and  mortgage, 
and  also  showed  that  the  mortgagee  was  in  possession 
of  the  property  mortgaged  at  the  date  of  the  assign- 
ment. Coupled  with  said  claim  was  a  demand  for 
the  payment  thereof  as  a  preferred  claim.  To  the 
allowance  of  this  claim  certain  creditors  of  the  as- 
signors filed  objections,  alleging  among  other  things 
that  the  mortgage  was  ''executed  without  considera- 
tion, and  for  the  sole  purpose  of  hindering,  delaying 
and  defrauding  the  "  creditors  of  said  C.  P.  Roberts  & 
Company.  The  objections  of  the  various  creditors 
were,  by  consent  of  the  parties,  consolidated  by  an 
order  of  the  lower  court  and  directed  to  be  tried  as 
one  action. 

This  appeal  is  from  a  judgment  in  favor  of  appel- 
lant's establishing  her  claim  as  a  general  claim,  and 
entitling  her  to  share  pro  rata  with  the  general  credi- 
tors  of  the  estate,  but  denying  her  claim  to  any  pre- 
ference in  the  distribution  of  the  assets  of  said  estate 
by  reason  of  said  mortgage.  The  follovincr  is  the 
judgment  appealed  from : 
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JUDGMENT. 

"  The  above  entitled  action  having  come  on  for  trial 
before  the  above  entitled  court  in  the  presence  of  all 
the  parties  in  interest  therein;  and  the  evidence  in 
said  action  having  been  received,  and  the  arguments 
of  the  respective  counsel  heard,  and  the  jury  charged 
by  the  court;  and  said  jury  having  retired  and  re- 
turned into  court  and  rendered  and  filed  their  verdict 
as  follows : 

*•  We,  the  jury,  duly  empanelled  and  sworn  in  the 
above  entitled  action,  do  find  for  the  above  named 
plaintiff,  Mary  A.  Roberts,  and  against  the  objectors 
to  the  allowance  of  her  claim  by  the  above  named  de- 
fendants. C.  A.  Bbavbrs,  Foreman. 

''And  a  motion  having  been  made  on  the  part  of  the 
defendants  for  a  new  trial  in  said  action,  and  the  said 
motion  having  been  heard  and  considered  by  this 
court;  and  this  court  having  overruled  the  same;  and 
a  motion  having  been  made  in  said  action  for  a  judg- 
ment therein,  in  conformity  to  the  verdict  therein 
rendered. 

**  Now,  therefore,  it  is  ordered  and  adjudged  that  the 
claim  of  the  said  Mary  A.  Roberts  heretofore  filed 
with  the  assignee,  in  the  assignment  aforesaid,  be,  and 
the  same  is  hereby  sustained,  to  the  extent  of  estab- 
lishing the  same  as  a  general  claim  against  the  said 
estate,  entitled  to  share  pro  rata  with  the  general 
creditors  of  the  estate,  but  that  the  said  claimant  is 
not  entitled,  by  reason  of  her  alleged  mortgage,  to  any 
preference  in  the  distribution  of  the  assets  of  the  said 
estate. 


"  That  the  said  Mary  A.  Roberts  is  entitled  to  her 
costs,  taxed  at  $42.22. 

''  To  all  of  which  contestants  and  defendants  except, 
and  exceptions  are  allowed.       Jno.  R.  Winn,  Judge. " 

On  behalf  of  respondents  it  is  contended  that  the 
proceedings  were  upon  the  equity  side  of  the  court, 
and  that  the  parties  were  not  entitled  to  a  jury  as  a 
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matter  of  right,  that  the  verdict  was  only  advisory, 
and  that  it  was  competent  for  the  court  to  disregard 
it  entirely,  and  ''enter  up  a  judgment  in  accordance 
with  the  law  and  the  evidence."  In  support  of  this 
contention,  counsel  cites  numerous  authorities,  which 
we  have  examined,  hut  we  do  not  think  that  the  judg- 
ment appealed  from  can  be  sustained  upon  the  au- 
thority of  any  of  the  cases  so  cited.  In  Stockman  v. 
Riverside  Land  and  I%rigation  Company,  64  Cal  57  (28 
Pac.  116),  the  court  say  : 

"The  verdict  of  a  jury  in  an  equity  case  is  merely 
advisory  to  the  court,  and,  where  the  findings  of  the 
court  are  contrary  thereto,  and  there  is  a  conflict  of 
evidence,  the  appellate  court  will  not  weigh  the  evi- 
dence to  determine  whether  it  preponderates  in  favor 
of  the  findings  of  the  court  or  those  of  the  jury^ 

It  appears  from  the  record  that  no  findings  of  fact 
were  made  by  the  court  in  this  case,  nor  does  it  in  any 
wise  appear  that  the  lower  court  considered  that  the 
verdict  was  contrary  to  the  evidence,  or  that  the  court 
entertained  a  different  view  of  the  evidence  or  of  the 
law  than  that  adopted  by  the  jury.  The  creditors 
were  assailing  plaintiff's  mortgage  on  the  ground  of 
fraud,  etc.,  and  that  issue  was  passed  upon  by  the 
jury.  Their  verdict  was  the  determination  of  the  en- 
tire issue  against  the  contention  of  the  respondents, 
and  in  favor  of  the  claim  of  the  appellant,  and  a  de- 
cree should  have  been  entered  in  accordance  therewith, 
unless  the  court  in  the  exercise  of  sound  discretion, 
satisfied  that  the  verdict  was  contrary  to  the  weight  of 
evidence  and  against  the  right,  had  directed  that  it  be 
set  aside,  and  proceeded  to  make  findings  of  its  own 
responsive  to  the  issue.  Such,  however,  was  not  the 
procedure  adopted  below.  On  the  contrary  the  verdict 
was  received  and  entered  and  the  respondents'  motion 
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for  a  new  trial  was  overruled,  and  no  reason  is  sug- 
gested by  the  record  why  appellant  should  not  have 
judgment  in  accordance  with  the  verdict.  The  judg- 
ment appealed  from  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  lower  court  to  proceed 
to  enter  a  new  judgment  allowing  appellant's  claim  as 
a  preferred  claim  to  the  amount  of  the  value  of  the 
property  so  mortgaged. 

HoYT,  C.  J.,  and  Scott,  Dunbar  and  Anders,  JJ., 
concur. 


[Na  1971.    Decided  February  19,  1890.] 

Caroline  Bokien,  Respondent,  v.  The  State  Insur- 
ance Company  of  Oregon,  Appellant. 

APPEAL  —  INBTBUCnOMB  -^  H ARMLESS  BBBOB. 

The  improper  use  of  the  word  "not*'  in  an  instruction,  evi- 
dently onintentionaly  will  not  be  regarded  as  misleading  to  the  Jary» 
when  its  use  is  connected  with  the  statement  of  facts  oyer  which 
there  is  no  controversy. 

Appeal  from  Superior  Court,  Pierce  County — Hon. 
John  C.  Stallcup,  Judge.    AflBrmed. 

W.  W.  LihenBy  for  appellant. 

Francis  W.  Cush/manj  Charles  Ethelbert  Claypool,  and 
R.  F.  Laffaon  (Edward  Everett  Cushman,  of  counsel), 
for  respondent. 

Per  Curiam:  This  was  an  action  upon  an  insur- 
ance policy  to  recover  for  a  loss  by  fire.  Verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

Innumerable  errors  are  assigned  over  the  admission 
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and  rejection  of  testimony,  and  to  the  instructions 
given  and  refused  by  the  court.  We  shall  not  under- 
take to  set  them  forth  in  detail  as  no  new  point  is 
presented  by  any  of  them  for  our  consideration. 
After  an  examination  of  each  of  them,  we  are  satisfied 
that  no  prejudicial  error  was  committed,  and  the  only 
one  we  consider  as  calling  for  any  special  mention  is 
as  to  the  second  instruction  given  by  the  court  to  the 
jury,  the  first  part  of  which  is  as  follows: 

'*  In  regard  to  the  sworn  statement  of  plaintiff  in 
her  proof  of  loss  that  she  had  lost  certain  articles 
in  this  fire  which  it  afterwards  proved  had  not  been 
lost,  the  court  instructs  you  that  although  you  may 
not  believe,  from  the  evidence,  that  certain  articles 
therein  named  as  lost  were  actually  saved,  these  facts 
alone  would  not  constitute  a  defense  to  this  action." 

The  trouble  here  arises  over  the  use  of  the  word 
''  not,"  where  it  appears  the  second  time  in  the  in- 
struction. This  word  was  used  unintentionally,  it 
seems  to  us,  unless  it's  appearance  in  the  record  is  due 
to  a  clerical  error.  The  court  evidently  meant  to  say, 
**  you  may  believe,"  and  not  "  you  may  not  believe." 
But  we  do  not  think  this  could  have  misled  the  jury, 
for  it  seems  to  have  been  conceded  that  there  were 
certain  articles  for  which  the  plaintiff  claimed  pay 
that  were  not  burned,  and  the  court  in  the  first  part 
of  said  instruction  assumed  that  to  be  an  established 
fact  and  there  was  no  controversy  between  the  parties 
as  to  that  question;  the  only  important  matter  being 
as  to  whether  such  claim  had  been  wilfully  made  by 
the  plaintiff  with  intent  to  defraud  the  defendant, 
and  this  was  properly  submitted.  It  does  not  appear 
that  the  improper  use  of  this  word  *'  not "  in  said  in- 
struction was  specifically  called  to  the  court's  attention 
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either  in  the  exceptions  taken  or  in  the  motion  for  a 
new  trial. 

It  not  sufficiently  appearing  that  the  appeal  was 
prosecuted  in  bad  faith,  the  respondent's  motion  for 
damages  is  denied. 

Affirmed. 


LNa  1859.    Decided  February  20, 1896.] 

!  14     41 

H.  C.  Lbgoett  et  uz.,  AppeUaniSj  v.  David  C.  Ross  et   ^^m 

va.f  Respondents. 

JUDOMBNT  —  BEB  JUDICATA — PARTIES. 

In  an  action  by  husband  and  wife  to  recover  possession  of  certain 
communitj  land,  it  is  admissible  to  introduce  in  evidence  a  judg- 
ment involving  the  same  subject  matter,  although  rendered  in  an 
action  brought  by  the  husband  alone,  the  presumption  being  that 
the  action  was  brought  with  the  knowledge  and  consent  of  the  wife, 
in  the  absence  of  any  showing  to  the  contrary. 

A  judgment  may  be  introduced  in  evidence  in  a  subsequent  suit 
involving  the  same  subject  matter,  when  it  is  between  the  same 
parties,  but  the  fact  that  a  person  was  joined  as  defendant  in  one 
action  and  not  in  the  other  will  not  affect  the  admissibility  of  the 
record,  when  it  appears  that  he  was  not  a  real  party  in  interest. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBridb,  Judge.    Affirmed. 

Moore  &  Pittman^  for  appellants. 
J.  C,  Waughj  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiffs  brought  this  action  alleging 
that  they  were  the  owners  and  entitled  to  the  possession 
of  a  certain  fractional  piece  of  land  described  as  lot 
3,  section  13,  township  35  north,  range  5  east,  and  al- 
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leged  that  possession  thereof  was  wrongfully  withheld 
from  them  by  the  defendants,  who  were  the  owners  of 
an  adjoining  tract.  The  proof  showed,  however,  that 
the  controversy  between  said  parties  was  really  as  to 
the  location  of  the  boundary  line  between  them,  and 
it  also  appeared  that  prior  to  the  commencement  of 
this  action,  the  plaintiff,  H.  C.  Leggett,  had  brought 
suit  against  the  defendants  and  one  Alexander  Ross 
to  have  the  location  of  the  said  line  determined,  which 
cause  proceeded  to  a  judgment  and  the  line  was  so 
located  as  to  give  the  tract  in  controversy  in  this  ac- 
tion to  the  defendants.  No  appeal  was  taken  from  the 
judgment  there  rendered,  and  the  record  of  that  cause 
was  introduced  in  evidence  on  the  trial  of  this  action, 
the  only  objection  interposed  thereto  by  the  plaintiffs 
being  that  the  parties  to  that  action  were  not  the  same 
as  the  parties  to  this  action,  which  was  overruled  by 
the  court,  and  the  jury  were  instructed  to  bring  in  a 
verdict  for  the  defendants,  whereupon  the  plaintiffs 
appealed. 

We  think  the  record  offered  was  admissible  in  evi- 
dence and  conclusive  of  the  rights  of  the  parties.  It 
appeared  that  it  was  the  same  subject  matter  which 
was  in  controversy  in  both  actions.  Conceding  that 
lot  3  aforesaid  was  the  community  property  of  the 
plaintiffs,  we  think  that  appellant  Mary  Leggett  is 
bound  by  the  judgment  in  the  former  action,  although 
she  was  not  a  party  thereto.  There  is  nothing  to  show 
that  said  action  was  commenced  and  prosecuted  with- 
out her  knowledge  or  authority  or  against  her  wishes, 
or  that  she  sought  in  any  way  to  interfere  therein, 
and  under  the  circumstances,  she  being  the  wife  of 
the  plaintiff,  in  order  to  avoid  the  effect  of  that  judg- 
ment and  the  presumption  that  it  was  brought  with 
her  knowledge  and  consent,  it  was  necessary  for  her 
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to  show  facts  to  the  contrary;  nor  does  the  fact  that 
Alexander  Ross  was  joined  as  a  defendant  in  that  ac- 
tion affect  the  admissibility  of  the  record,  for  it 
appears  that  the  other  defendants  were  the  real  claim- 
ants and  parties  in  interest. 
Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[Na  1933.    Decided  February  20, 1896.] 

Albert  Magnus  et  al.,  Appellants^  v.  James  H.  Woolery 

et  al.f  Respondents. 

ACTION  ON  BB-DBLIVXBY  BOND  —  LIABILITY  OF  8HEBIFP  —  MBA8UBE  OF 

DAMAGES. 

The  fact  that  the  obligee  in  a  re-delivery  bond  elects  to  sue 
thereon  in  the  first  instance  will  not  preclude  a  Eubeequent  action 
by  him  against  the  sheriff  for  damages,  when  it  developes  that  the 
bond  which  the  sheriff  had  taken  and  turned  over  to  him  was  not 
in  fact  a  genuine  one. 

Under  Oode  Proc.»  ^260,  proTiding  that  unless  the  sureties  in  a 
re-delivery  bond  justify  or  their  justification  is  waived  by  the 
plaintiff,  the  sheriff  shall  be  responsible  for  them,  it  is  not  necessary 
in  an  action  against  the  sheriff  for  failure  to  take  a  good  bond,  to 
plead  and  prove  the  value  of  the  property  released  by  him,  but  he 
is  liable  for  the  value  of  the  property  as  determined  in  the  prior 
proceeding  in  which  the  bond  had  been  given.  (Dunbab,  J.,  dis- 
sents). 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
T.  J.  HuMBS,  Judge.     Reversed. 

Solon  71  Williams^  for  appellants. 
Lindsay^  King  &  Turner^  for  respondents. 


44  MAGNUS  V.  WOOLBRY. 

Opinion  of  the  Court — Scott,  J.  [  14  Wash. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  was  an  action  upon  a  sheriff's'bond, 
for  damages  occasioned  by  neglect  of  official  duties. 
The  facts  upon  which  the  same  is  founded  are  as  fol« 
lows  :  The  plaintiffs  began  an  action  in  replevin  and 
the  respondent  Woolery,  as  sheriff,  took  possession  of 
the  property  under  the  writ  therein  issued,  and  subse- 
quently returned  the  same  to  the  defendant  in  said 
action  upon  receiving  from  him  a  re-delivery  bond, 
but  did  not  require  the  sureties  thereon  to  justify. 
The  plaintiffs  obtained  judgment  in  said  cause  for 
a  return  of  the  property,  or  in  lieu  thereof  the  sum  of 
$500.00  as  its  value,  and,  not  being  able  to  recover  the 
property  and  the  alternative  judgment  not  being  paid, 
they  brought  an  action  upon  the  bond  taken  by  the 
sheriff.  There  were  apparently  two  sureties  upon 
this  bond,  but  one  of  them  set  up  a  defense  that  he 
had  never  executed  it.  When  this  defense  was  inter- 
posed, the  plaintiffs  notified  the  sheriff  of  it,  but  it 
does  not  appear  that  said  sheriff  participated  in  the 
trial  which  was  had.  A  judgment  was  rendered  in 
favor  of  the  plaintiffs  against  the  principal  and  one 
surety,  but  in  favor  of  the  surety  who  had  set  up  the 
defense  aforesaid.  The  plaintiffs  did  not  succeed  in 
collecting  this  judgment  and  they  thereafter  brought 
this  action  against  the  sheriff  and  his  bondsmen, 
setting  up  the  former  proceedings  and  alleging  that 
the  principal  and  the  one  surety  against  whom  judg- 
ment was  obtained  were  at  all  times  insolvent,  and 
that  they  were  not  required  to  justify  by  said  sheriff, 
and  that  justification  had  not  been  waived  by  the 
plaintiffs,  and  sought  to  recover  the  sum  of  $500.00  as 
the  value  of  the  property,  and  the  costs  of  both  actions, 
and  also  the  costs  recovered  against  them  by  the 
surety  who  had  successfully  defended  in  the  action 
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upon  the  re-delivery  bond,  and  alleged  that  they  were 
damaged  to  that  extent.  The  defendants  demurred 
thereto,  which  was  sustained  by  the  court,  and  the 
plaintiffs  have  appealed. 

It  is  contended  by  the  respondents  that  the  com- 
plaint fails  to  show  a  cause  of  action  for  two  reasons; 
first,  it  is  contended  that  in  bringing  the  action  upon 
.  the  re-delivery  bond  the  plaintiffs  waived  the  right  to 
hold  the  sheriff  responsible  for  the  sufficiency  of  the 
sureties,  and  the  second  is  that  the  measure  of  the 
sheriff's  liability  would  be  the  value  of  the  property 
taken  and  returned  to  the  defendants  in  the  original 
action,  and  that  the  complaint  contains  no  allegation 
that  it  was  of  any  value.  No  case  has  been  cited 
which  we  consider  as  directly  in  point  upon  the  first 
proposition.  The  one  most  strongly  bearing  upon  it 
is  that  of  Carter  v.  Duggan,  144  Mass.  32  (10  N.  E. 
486),  where  a  suit  had  been  brought  upon  the  bond 
before  bringing  an  action  against  the  sheriff,  and 
which  proceeding  was  sustained  in  that  case,  but  the 
question  of  an  election  or  waiver  was  not  specifically 
raised  or  decided  therein.  So  far  as  it  is  applicable, 
it  is  against  the  contention  of  the  respondents,  but, 
conceding  that  the  plaintiffs  had  but  one  remedy,  and 
that  they  must  elect  whether  they  would  proceed 
against  the  sheriff  or  upon  the  bond,  we  think  they 
should  not  be  precluded  from  bringing  the  present 
action  under  the  circumstances  of  this  case,  for  they 
had  a  right  to  assume  that  the  bond  which  the  sheriff 
had  taken  and  turned  over  to  them  was  a  genuine 
bond,  and  as  it  afterwards  developed  that  it  was  not 
and  that  one  of  the  parties  appearing  thereon  as  a 
surety  had  not  in  fact  executed  it,  they  should  not  be 
held  to  have  waived  their  right  to  look  to  the  sheriff. 

The '  second  proposition,  we  think,  is  governed  by 
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§  260  of  the  Code  of  Procedure.  This  statute  provides 
that  unless  the  sureties  justify  or  their  justification  is 
waived  hy  the  plaintiff,  the  sheriff  shall  be  responsible 
for  them,  and  under  this  statute  the  measure  of  the 
sheriff's  liability  is  not  the  value  of  the  property  to 
be  determined  in  an  independent  action  against  the 
sheriff,  but  was  the  value  as  found  in  said  prior  pro- 
ceedingSi  or,  in  other  words,  the  amount  that  the 
plaintiffs  were  entitled  to  recover  upon  the  re-delivery 
bond.  Although  the  sheriff  was  not  a  party  to  either 
of  these  actions,  the  statute  puts  him  in  the  position 
of  the  sureties  upon  the  bond,  and  they  were  liable 
for  the  value  of  the  property  as  determined  in  the 
principal  action  in  case  it  was  not  returned  to  the 
plaintiffs. 

We  are  therefore  of  the  opinion  that  the  complaint 
stated  a  cause  of  action,  and  if  the  plaintiffs  did  not 
waive  a  justification  by  the  sureties,  that  they  are  en- 
titled to  recover  the  amount  claimed. 

The  cause  is  reversed  and  remanded  for  further 
proceedings  accordingly. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 

Dunbar,  J.  (dissenting).  I  dissent.  The  real  loss 
incurred  by  the  plaintiff  was  the  value  of  the  property. 
Its  value  has  never  been  determined  in  any  action  to 
which  the  sheriff  was  a  party,  and  I  think  he  should 
have  a  right  to  put  the  value  in  issue,  which  he  could 
not  under  the  allegations  of  the  complaint.  On  this 
ground  I  think  the  demurrer  was  properly  sustained. 
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[Na  1948.    Decided  February  20,  3896.] 

Commercial  Bank  of  Tagoma,  Appellant,  v.  I.  Ohil- 
BERO  et  ai.j  DefendantSy  M.  Molvio,  Trustee,  Re- 
spondenL 

FBAVDULENT  CONYBYANCB8  —  PBIOBITT  OF  CHATTEL  MOHTOAOB8. 

The  fact  that  one  of  two  chattel  mortgagee  which  had  been 
drawn  at  the  same  time,  covering  the  same  property  to  secure  bona 
fide  indebtedness  to  different  parties,  who  were  represented  by  one 
agent  in  the  transactions,  was  placed  of  record  prior  to  the  other 
will  not  render  sach  prior  recorded  mortgage  fraadolent  as  against 
the  other  mortgage. 

Appeal  from  Superior  Court,  Pierce  County — Hon. 
John  C.  Stallcup,  Judge.    Affirmed. 

jP.  Campbell  (Crowley,  SuUivan  &  Oroascup,  of  coun- 
sel), for  appellants. 

N.  C.  Richards  {Richard  Saxe  Jones,  of  counsel),  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  commenced  by  the 
plaintiff  to  foreclose  a  chattel  mortgage  executed  on  the 
30th  day  of  January,  1894,  by  defendant  Chilberg,  to 
secure  a  promissory  note  for  $5,000  executed  by  him 
as  principal,  and  Michael  Murphy  and  George  W. 
Boggs  as  sureties,  to  the  plaintiff.  The  mortgage  ran 
to  the  sureties,  but  was  afterwards  assigned  to  the 
plaintiff. 

At  the  time  the  action  was  commenced  there  was 
another  chattel  mortgage  on  the  property,  which  had 
been  filed  for  record  on  the  same  day  as  the  plaintiff's 
mortgage,  one  minute  prior  thereto.  This  mort- 
gage had  been  given  to  the  defendant  Wheeler  to  se- 
cure the  sum  of  $1,300,  due  from  Chilberg  to  the  Im- 
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perial  Loan  &  Trust  Company ,  and  was  subsequently 
assigned  to  the  Tacoma  Savings  Bank.  It  bore  the 
same  date  as  the  mortgage  to  the  plaintiff.  Molvig» 
as  trustee  for  the  Tacoma  Savings  Bank,  was  substi- 
tuted as  defendant  in  place  of  Wheeler,  the  mort- 
gage having  been  given  to  Wheeler  as  agent  for 
said  Loan  &  Trust  Company.  The  plaintiff  contends 
upon  the  proofs  that  its  mortgage  was  entitled  to  pri- 
ority on  the  ground  that  the  mortgage  executed  to 
Wheeler  was  fraudulent,  and,  if  found  not  fraudulent, 
it  is  contended  that  the  giving  of  the  two  mortgages 
was  a  simultaneous  transaction  and  that  they  should 
stand  upon  the  same  footing,  and  the  fund  arising  from 
a  sale  of  the  property  should  be  apportioned  accord- 
ingly. The  lower  court  found  against  the  plaintiff, 
and  this  appeal  was  taken. 

It  is  not  contended  that  the  debt  to  the  Loan  & 
Trust  Company  was  not  a  bona  fide  one,  but  it  is 
claimed  that  the  circumstances  attending  the  giving 
of  the  mortgages  were  such  that  the  mortgage  given 
to  secure  that  sum  should  be  treated  as  fraudulent 
against  the  creditors  of  Chilberg.  The  only  party 
complaining  is  the  plaintiff.  Both  mortgages  were 
drawn  by  the  defendant  Wheeler.  The  loan  by  the 
plaintiff  to  Chilberg,  for  which  the  note  was  exe- 
cuted, had  been  made  some  time  prior  to  the  execution 
of  the  mortgage,  and  at  that  time  Wheeler  was  presi- 
dent of  the  plaintiff  bank.  Subsequently,  Wheeler 
severed  his  relation  with  the  bank  as  its  president, 
and  became  president  of  the  Imperial  Loan  &  Trust 
Company,  and  was  such  president  at  the  time  both 
mortgages  were  executed.  The  loan  also  by  the  Loan 
&  Trust  Company  had  been  made  some  time  prior  to 
the  execution  of  the  mortgage  to  secure  it,  and  prior 
thereto  another  mortgage  had  been  taken  to  secure  the 


F0UT8  V.  NEW  WHATCOM.  49 


Feb.  1886.]  Syllabas. 


same  Upon  a  portion  of  this  same  property,  which  was 
not  recorded,  and  which,  at  the  time  the  second  mort- 
gage was  executed,  was  canceled.  It  will  thus  be  seen 
that  the  controversy  between  the  parties  is  upon  the 
proofs  taken  at  the  trial,  there  being  nothing  in  the  sit- 
uation of  the  parties  necessarily  making  the  mortgage 
first  filed  for  r<ecord  fraudulent  as  against  the  plaintiff. 
The  determination  of  this  question  has  involved  an 
examination  of  all  of  the  proofs,  and,  after  a  consider- 
ation thereof,  we  are  of  the  opinion  that  not  enough 
appears  to  justify  us  in  disturbing  the  findings  made 
and  decree  rendered  by  the  superior  court,  as  we  do 
notthink  that  bad  faith  on  the  part  of  the  respondents 
in  the  transactions  was  established,  and  are  of  the 
opinion  that  no  fraud  in  fact  was  practiced  upon  the 
plaintiff  in  recording  the  respondent's  mortgage  first, 
but  that  the.  same  was  a  legitimate  transaction. 
Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Andbrs  and  Gordon,  JJ., 
concur. 


lN<x  1984.  Decided  February  20, 1896.] 

Martha   Fouts,  Respondent,  v.  The  City   op  New 

Whatcom  et  al.,- Appellants. 

VACATION   OP   8TBSBT  —  PABOL  TB8TUIONY   TO   8UPPLBMBNT   BBOOBD  — 

RUPPICIBNCY  OP  BVIDBNCB. 

It  is  competent  to  eetablish  the  g:iving  of  notice  of  an  application 
for  the  vacation  of  a  street  by  parol  proof,  when  the  records  are 
nlent  on  the  matter  of  notice,  but  show  the  filing  of  the  petition, 
that  it  was  contested,  and,  after  due  consideration,  granted. 

Proof  of  the  posting  of  notices,  made  by  the  person  who  posted 
them,  is  not  overcome  by  the  testimony  of  an  interested  party  that 
he  had  not  seen  such  notices  and  that  he  would  have  been  likely  to 
have  seen  them  if  they  had  been  posted. 

4—14  WASB. 
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Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.    Affirmed. 

John  H.  Sargentf  and  Phil  OaUaher,  for  appellants. 
Brucej  Brown  &  Cleveland^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  involves  the  right  to  a  strip 
of  land  which  the  plaintiff  claims  to  own  as  a  part  of 
an  adjoining  tract,  while  the  defendants  claim  that  it 
is  a  street.  Judgment  was  rendered  for  the  plaintiff. 
A  number  of  questions  have  been  submitted  for  our 
consideration,  but  we  £nd  it  necessary  to  examine 
only  one  of  them.  It  appears  that  some  years  ago, 
and  sometime  after  the  plaintiff  purchased  the  tract 
which  she  claims  included  the  tract  in  controversy, 
and  before  the  defendant  town  was  incorporated  as  a 
city,  she  applied  to  the  county  commissioners  of  said 
county  to  vacate  the  alleged  street  covering  the  tract 
in  dispute  and  that  her  petition  was  granted,  where- 
upon she  enclosed  the  same,  and  has  been  in  posses- 
sion thereof  subsequently.  Appellants  contend  that 
the  proceedings  to  vacate  said  street  were  invalid  on 
the  ground  that  it  does  not  appear  from  the  records 
that  notice  was  given  of  the  making  of  said  applica- 
'  tion  as  required  by  law,  and  that  the  court  erred  in 
admitting  parol  proof  to  establish  the  fact  that  such 
notice  was  given,  and  also  of  the  petition.  We  do  not 
think  this  position  is  well  taken.  The  proof  offered  in 
no  sense  contradicted  the  records,  for  the  records 
were  silent  as  to  the  giving  of  the  notice.  It  showed 
the  filing  of  the  petition,  and  the  fact  that  one  Utter 
appeared,  and  contested  the  granting  of  the  same,  and 
that  an  adjournment  was  taken  to  a  subsequent  term, 
when  it  was  taken  up  for  consideration  and  granted. 
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The  proof  of  the  petition  was  immaterial  as  the  record 
showed  wbai  it  was  for.  Regularly,  proof  of  the  giv- 
ing of  the  required  notice  should  have  been  preserved 
at  the  time  and  made  a  matter  of  record,  but  the 
statute  does  not  in  terms  require  it  to  be  done,  and 
any  competent  proof  was  admissible.  Seattle  v.  DoraUy 
5  Wash.  482  (32  Pac.  105,  1002). 

Further  contention  is  made  by  appellant  that  the 
proof  is  insufficient  to  establish  the  giving  of  such 
notice,  but  this  is  not  well  founded.  Direct  proof  of 
the  posting  of  notices  as  required  by  the  statutes  was 
made  by  the  plaintiff  by  the  testimony  of  the  person 
who  posted  them,  and  the  only  contradictory  proof 
offered  was  by  one  of  the  interested  parties  who  ap- 
peared to  contest  the  granting  of  the  petition,  and  this 
was  simply  to  the  effect  that  he  had  seen  no  such 
notices,  and  would  have  been  likely  to  have  seen  them 
if  the  same  had  been  posted  as  claimed.  It  does  not 
appear,  however,  that  this  party,  who  appeared  and  re- 
sisted the  petition  made  any  objection  thereto  at  the 
time  on  the  ground  that  notice  had  not  been  given 
as  required  by  law,  and  we  think  the  proof  was  suffi- 
cient to  warrant  the  court  in  finding  that  the  required 
notice  had  in  fact  been  given,  and  the  judgment  is 
affirmed. 

Dunbar,  Gordon  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 
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[No.  2017.    Decided  February  20,  1886.] 

David  Gilmorb  et  al.,  Respondents,  v.  The  H.  W.  Baker 

Company  et  al,.  Appellants. 

ACTION  PENDING  APPEAL — 8UPBB8BDBA8. 

The  fact  that  an  appeal  is  pending  to  the  supreme  court  will  not 
prevent  action  upon  the  judgment  in  the  lower  court,  unless  the  ap- 
pellant has  filed  a  supersedeas  bond  as  provided  for  in  Laws  1893 » 
p.  122.  47. 

Appeal  from  Superior  Court,  King  County. — Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

Stratton,  Lewis  &  Oilman  (J,  Henry  Denning,  of 
counsel),  for  appellants. 

James  Leddy  (Oleason  &  Babcock,  of  counsel),  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  only  question  which  we  feel 
called  upon  to  decide  under  the  record  in  this  case  is , 
whether  or  not  an  action  against  the  bondsmen  in 
the  lower  court  can  be  maintained  upon  the  judgment 
rendered  in  the  lower  court  while  an  appeal  is  pend- 
ing from  such  judgment  in  this  court,  no  supersedeas 
bond  or  bond  for  stay  of  proceedings  having  been  filed 
in  said  appeal.  It  is  the  contention  of  the  appellants 
that  the  case  is  still  pending  and  undetermined,  and 
abates  all  proceedings  upon  the  bond  until  the  supreme 
court  has  disposed  of  the  cause  appealed.  It  seems  to 
us  that  this  question  is  plainly  decided  in  opposition 
to  the  view  of  the  appellants  by  our  statute.  Section 
7,  page  122,  of  the  Laws  of  1893  in  relation  to  appeals 
to  the  supreme  court,  says: 

"The  appeal  bond  must  be  executed  in  behalf  of 
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the  appellant  by  one  or  more  sufficient  sureties,  and 
shall  be  in  a  penalty  of  not  less  than  two  hundred  dol- 
lars in  any  case;  and  in  order  to  effect  a  stay  of  pro- 
ceedings as  in  this  section  provided,  the  bond,  where 
the  appeal  is  frOm  a  final  judgment  for  the  recovery 
of  money,  shall  be  in  a  penalty  double  the  amount  of 
the  damages  and  costs  recovered  in  such  judgment 
■     •     .     • 

Other  conditions  are  provided  by  the  statute  and 
the  statute  proceeds: 

"When  such  bond,  further  conditioned  as  herein- 
above described,  has  been  filed  the  appeal  shall  operate 
so  long  as  it  shall  remain  effectual  under  the  provi- 
sions of  this  act  to  stay  proceedings  upon  the  judgment 
or  order  appealed  from;     .     .     .     ." 

The  statute  makes  a  plain  distinction  between  an 
ordinary  bond  capable  of  appealing  the  case  to  the 
supreme  court,  and  a  bond  whose  office  is  to  effect  a 
stay  of  proceedings,  and  the  plain  inference  is  that  if 
the  supersedeas  bond  provided  for  is  not  filed,  the 
proceedings  will  not  be  stayed.  If,  then,  execution 
may  issue  against  the  losing  party  if  the  supersedeas 
bond  is  not  filed,  it  would  seem  logically  to  follow  that 
proceedings  could  be  legally  commenced  against  the 
sureties  who  undertook  to  be  responsible  for,  and  put 
themselves  in  the  place  of  their  principal.  If  this 
distinction  between  the  two  different  kinds  of  bonds 
can  be  maintained,  then  no  litigant  would  go  to  the 
trouble  of  furnishing  the  supersedeas  bond  provided 
for  by  the  statute,  because  the  appeal  bond  would  be 
sufficient  to  stay  the  proceedings.  The  same  law  ap- 
plies to  cases  of  forcible  or  unlawful  detainer.  Code 
Proc,  §  568.  We  have  examined  the  authorities  cited 
by  the  appellant,  but  do  not  think  any  of  them  are  in 
point.  The  first  case  cited,  viz.,  Campbell  v.  Howard^ 
5  Mass.  376,  it  is  true,  decided  that  "  Where  an  appeal 
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is  duly  made  from  a  judgment  of  the  Common  Pleas, 
such  judgment  ceases  to  have  any  force/'  but  the 
statute  in  Massachusetts  at  that  time  and  upon  which 
tbe  decision  was  rendered  and  under  which  the  bond 
was  given  provided  for  a  bond  to  prosecute  the  appeal 
with  effect  and  to  pay  all  intervening  damages  and 
costs,  and  further  provided  that  no  execution  should 
be  issued  by  the  Common  Pleas  on  the  judgment  ap- 
pealed from.  Under  such  statute  as  that  the  rule  an- 
nounced by  the  court  was  fully  justified.  Many 
California  cases  are  cited,  but,  notwithstanding  some 
expressions  of  the  court  used  in  them  which  seem  to 
support  appellant's  contention,  it  is  plain  that  they 
did  not  intend  to  decide  that  an  action  could  not  be 
commenced  upon  a  bond  where  the  appellant  had 
failed  to  furnish  a  supersedeas  bond  on  appeal;  for  in 
Taylor  v.  Shew,  39  Cal.  536  (2  Am.  St.  Rep.  478),  it 
was  held  that 

**  An  action  on  a  judgment  of  a  court  of  competent 
jurisdiction  in  the  State  of  New  York  may  be  main- 
tained in  this  state,  notwithstanding  an  appeal  from 
such  judgment  has  been  taken  and  is  still  pending  in 
the  court  of  appeals  in  that  state." 

for  the  reason  that 

"  To  constitute  a  valid  defense  to  such  an  action  it 
must  be  shown  that  the  appeal  had  the  effect  to  sus- 
pend the  judgment  appealed  from,  or  of  staying  the 
execution  thereof." 

And  the  court  in  its  opinion  says: 

'^The  answer  does  not  allege  that  the  appeal,  as 
taken  and  perfected  to  the  court  of  appeals  from  said 
judgments  had,  by  the  laws  of  New  York,  the  effect  of 
suspending  the  judgments  thus  appealed  from,  or  of 
staying  the  execution  thereof,  nor  is  it  alleged  that 
the  undertaking  on  such  appeal  was  to  the  effect  that 
the  sureties  thereon  were  bound  in  double  the  amount 
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named  in  the  judgment;  that  if  the  judgment  ap- 
pealed  from,  or  any  part  thereof ,  be  affirmed,  the  ap* 
pellant  would  pay  the  amount  directed  to  be  paid  by 
the  judgment,  or  that  any  order  was  entered  staying 
proceedings  upon  or  execution  of  the  judgment. 

''  In  the  absence  of  any  proof  to  the  contrary,  the 
presumption  is  that  the  effect  of  the  alleged  appeal  by 
the  laws  of  New  York  is  the  same  as  in  this  state;  and 
in  this  state  such  appeal  would  not  stay  execution  or 
proceedings  for  the  collection  of  the  amount  of  the 
judgment  appealed  from,  pending  the  appeal,  nor  de- 
stroy or  weaken  the  force  and  effect  of  the  record  of  the 
judgment  as  evidence  of  the  facts  or  matters  neces- 
sarily determined  thereby." 

And  §  328  of  Freeman  on  Judgments  cited  by  the 
complaint  does  not,  it  seems  to  us,  sustain  his  conten- 
tion, for  while  the  author  says  that 

''In  California,  Louisiana,  Colorado  and  Nevada, 
[citing  Woodbury  v.  Bowman^  13  Cal.  634,  one  of  the 
cases  cited  by  appellant  in  this  case],  an  appeal  is  con- 
sidered as  suspending  the  operation  of  a  judgment  for 
all  purposes,  so  that  it  is  not  admissible  as  evidence 
in  any  controversy  between  the  parties.  This  posi- 
tion is  not  sustained  by  the  decisions  in  other  states. 
On  the  contrary,  the  effect  of  an  appeal  with  proper 
bond  to  stay  proceedings,  is  held  to  be,  that  it  sus- 
pends the  right  to  execution,  but  leaves  the  judgment 
until  annulled  or  reversed,  binding  upon  the  parties 
as  to  every  question  directly  decided," 

thus  showing  conclusively  that  a  bond  to  stay  proceed- 
ings is  in  any  case  necessary  to  suspend  the  right  of 
execution ;  and  the  same  author  in  §  382  plainly  in- 
dicates that  a  bond  for  the  stay  of  execution  must  be 
filed  to  suspend,  during  the  pendency  of  the  appeal, 
the  right  of  the  judgment  creditor  to  enforce  the  judg- 
ment. The  rule  is  thus  plainly  announced  by  Black 
on  Judgments,  (Vol  2),  §  882 : 

"If,  by  the  law  of  the  state  in  which  a  judgment  is 
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obtained,  an  appeal  does  not  operate  as  a  supersedeas 
or  stay  proceedings  on  the  judgment  in  that  state,  the 
conclusiveness  of  the  judgment  is  not  thereby  im- 
paired, and  the  pendency  of  such  appeal  is  no  bar  to 
an  action  on  the  judgment  in  another  state/' 

citing  numerous  cases  from  states  where  the  law  pro- 
viding for  appeal  bonds  was  substantially  like  the  law 
of  this  state  in  that  particular,  and  as  we  have  said 
before,  it  certainly  cannot  be  concluded  that  the  law 
of  this  state  which  provides  for  a  bond  of  two  hun- 
dred dollars  to  cover  costs  is  such  a  bond  as  would 
operate  as  a  supersedeas  or  stay  of  proceedings  in  the 
face  of  the  statute  providing  for  a  supersedeas  bond. 
Again,  in  §  960,  the  author  says  : 

^'According  to  most  of  the  authorities,  the  pendency 
of  an  appeal,  writ  of  error,  or  petition  for  review  does 
not  deprive  the  plaintiff  of  the  right  to  bring  a  new 
action  upon  his  judgment,  unless  a  stay  of  proceed- 
ings has  been  obtained  upon  the  filing  of  a  sufiicient 
bond." 

In  fact,  we  think  the  authorities  are  substantially  uni- 
form on  this  proposition.  The  judgment  will  there- 
fore be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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INa  2042.    Decided  February  20, 1806.] 

Frederick    Taylou,  AppellantyY.  Leslie    W.  Gale,   ^^^ 

Administratrix,  Respondent. 

MBOOTIABLE  IN8TBUMBMT8  —  BYIDENCE. 

In  an  action  upon  promissory  notes  executed  in  tlie  years  1884, 
1887  and  1889,  evidence  that  the  alleged  maker  thereof  inherited  a 
large  sum  of  money  in  the  year  1881  or  1382,  is  inadmissible  for  the 
purpose  of  establishing  that  he  did  not  execute  the  notes. 

Appeal  from  Superior  Court,  Kiug  County. —  Hon. 
T.  J.  HuitfES,  Judge.     Reversed. 

* 

StratUmy  Lewis  &  Oilman^  and  Arthur  E.  Oriffin,  for 
appellant. 

Battle  &  Shipley y  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — With  the  view  we  take  of  the  errors  of 
the  court  in  the  admission  of  testimony,  it  is  unneces^ 
sary  to  discuss  the  error  alleged  by  the  appellant  of 
the  refusal  of  the  court  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  testimony. . 

A  good  deal  of  the  testimony  introduced  by  the  re- 
spondent comes  very  close  to  the  line  of  inadmissi- 
bility, but  the  testimony  of  Mrs.  Tebbetts,  to  the  effect 
that  Mr.  Gale  inherited  a  large  sum  of  money  between 
1881  and  1882,  was  so  plainly  incompetent,  irrelevant 
and  immaterial  that  we  think  its  admission  over  the 
objection  of  the  appellant  was  undoubted  error.  The 
notes  in  question  were  executed  by  Gale  in  the  years 
1884, 1887  and  1889,  respectively,  and  how  the  estab- 
lishment of  the  fact  that  he  had  received  a  legacy  of 
$15,000  in  1881  could  tend  to  establish  the  fact  that 
he  did  not  execute  these  notes  from  four  to  eight  years 
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afterwards  we  are  unable  to  comprehend.  As  a  rule 
the  financial  circumstances  of  a  person  have  very 
little  to  do  with  his  borrowing  money.  People  borrow 
money  in  all  circumstances  of  life.  They  borrow 
sometimes  for  particular  purposes;  sometimes  borrow 
at  one  rate  of  interest  and  loan  at  a  greater  rate  for 
the  purpose  of  speculation.  Admitting  all  that  is 
claimed  by  the  respondent,  viz.,  that  the  testimony 
must  not  be  narrowed  down  to  that  character  which 
absolutely  proves  the  issue,  and  that  anything  which 
tends  to  establish  the  truth  or  falsity  of  the  proposi- 
tion in  issue  should  be  admitted,  yet  we  think  this 
testimony  was  plainly  outside  of  any  such  rule. 
Un(}er  its  admission  by  order  of  the  court,  the  jury 
might  very  well  have  concluded  that  it  was  a  porten- 
tous circumstance  and  showed  the  improbability  of 
the  execution  of  these  notes  by  Gale,  and  it  might 
have  had  great  weight  in  determining  their  verdict, 
and  for  that  reason  we  are  unable  to  say  that  the  error 
was  without  prejudice. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  grant  a  new  trial. 

HoYT,  C.  J.,  and  Scott,  J.,  concur. 

Gordon  and  Anders,  J  J. ,  concur  in  the  result. 
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[No.  2136.    Decided  February  31,  1806.1 

The  State  op  Washington  on  the  Relation  of  W.  E. 
Barton,  Respondent,  v.  George  S.  Hopkins,  Auditor 
of  Thurston  County,  et  al. ,  Appellants. 

COUlfTT  INDBBTBDKEBS  —  A8BIONMBMT  OV  TAXES  —  CONSTITUTIONAL 
LIMITATION  OF  INDEBTEDNESS — COMPUTATION  —  UNPAID  TAXES  ARB 
ASSETS  —  BONDED  INDEBTEDNESS  —  EFFECT  ON  LIMIT  FOB  OBDINABY 
EXPENSES. 

The  ooonty  commissioners  cannot  assign  a  portion  of  the  delin- 
quent taxes  of  any  year  to  a  creditor  of  the  county  in  payment  of 
his  claim. 

Under  the  statutes  of  this  state  providing  that  warrants  shall  be 
paid  in  the  order  of  their  dates,  without  regard  to  the  year  in  which 
they  were  issued,  those  for  any  xmrticular  year  would  not  be  a  first 
charge  upon  the  revenues  for  that  year. 

The  cash  assets  of  a  county  may  be  deducted  from  its  outstand- 
ing indebtedness  for  the  purpose  of  determining  its  amount  within 
the  meaning  of  the  constitutional  provision  on  the  subject  of  in- 
debtedness. 

In  computing  the  cash  assets  of  a  county  for  the  purpose  of 
making  deductions  from  the  amount  of  its  indebtedness,  not  only 
the  taxes  levied  for  the  current  year,  but  unpaid  delinquent  taxes 
constitote  a  part  of  the  cash  assets  of  the  county  until  the  lien  of 
the  tax  has  been  merged  in  a  sale  of  the  property. 

The  submission  to  the  voters  of  a  county  of  the  question  of  the 
iflsoanoe  of  bonds  lor  the  purpose  of  erecting  a  court  house  in  an 
amount  which,  together  with  the  outstanding  indebtedness,  should 
not  exceed  five  per  cent,  of  the  assessed  valuation  of  the  property 
in  the  county,  the  county  at  the  time  being  indebted  beyond  the 
one  and  one-half  per  cent,  limit,  shows  a  manifest  intent  that  the 
bonds  to  be  issued  for  the  special  purpose  of  erecting  a  court  house 
should  have  no  relation  to  the  one  and  one-half  per  cent,  indebted* 
ness  then  owing  by  the  county,  and  consequently  the  amount  of 
such  bonds  constitutes  no  part  of  the  one  and  one-half  per  cent,  of 
indebtedness  allowed  to  be  incurred  for  ordinary  expenses. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M  Reed,  Jr.,  Judge.     Reversed. 
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M.  A.  Rooty  and  Haight  &  Owings^  for  appellants. 
W,  L  AgneWy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — The  relator  constructed  certain  water 
works  for  the  county  of  Thurston,  and  to  pay  him 
therefor  the  board  of  county  commissioners  assigned 
to  him  a  portion  of  the  delinquent  taxes  of  1894, 
which  he  agreed  to  receive  in  full  satisfaction  of  his 
claim.  This  proceeding  was  brought  to  compel  the 
auditor  and  treasurer  of  the  county  to  give  eflFect  to 
the  order  made  in  pursuance  of  the  above  arrange- 
ment. 

In  State  J  ex  rel.  Barton,  v.  Hopkins,  12  Wash.  602 
(41  Pac.  906),  we  held  that  it  was  not  within  the 
power  of  the  board  of  county  commissioners  to  create 
a  special  fund  upon  which  a  warrant  could  be  drawn 
in  payment  of  the  claim  of  the  relator  for  the  con- 
struction of  these  water  works,  and,  if  it  were  neces- 
sary to  a  decision  of  this  case,  we  should  feel  compelled 
to  hold  that  what  was  attempted  by  the  order  of  the 
board  of  county  commissioners,  which  by  this  pro- 
ceeding is  sought  to  be  enforced,  was  substantially  the 
same  as  that  which  we  before  held  could  not  be  done. 
In  that  case  it  was  held  that  a  special  fund  could  not 
be  created  into  which  a  sufficient  amount  of  the  taxes 
to  be  collected  should  be  paid  to  satisfy  a  warrant 
drawn  thereon  to  pay  relator's  claim.  By  the  order 
involved  in  this  proceeding  substantially  the  same  re- 
sult was  sought  to  be  accomplished. 

The  only  difference  between  this  action  of  the  board 
of  county  commissioners  and  that  which  was  before 
held  to  be  invalid,  is  that  the  taxes  to  be  collected  in 
the  former  case  did  not  take  on  the  special  character 
involved  in  their  being  set  aside  for  the  payment  of 
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this  claim  until  after  they  were  collected;  while  the 
present  proceeding  contemplated  jbhe  impressment  of 
su^h  special  character  upon  the  taxes  themselves  he- 
fore  they  were  collected.  The  result  to  the  relator 
and  to  the  financial  transactions  of  the  county,  how- 
ever,  would  he  precisely  the  same  in  the  one  case  as 
in  the  other.  But  in  view  of  the  more  important 
question  which  has  been  ably  presented  in  the  briefs 
of  counsel  and  upon  the  oral  argument,  it  is  not  nec- 
essary to  say  more  upon  this  subject. 

Appellants  and  respondent  agree  that  the  order 
which  is  sought  to  be  enforced  could  only  have  been 
properly  made  by  the  board  of  county  commissioners 
when  there  was  no  outstanding  indebtedness  of  the 
county  due  and  payable  out  of  the  general  fund.  It 
is  also  agreed  by  both  parties  that  there  was  outstand- 
ing at  the  time  this  order  was  made  a  large  amount  of 
warrants  which  in  form  were  payable  out  of  such  gen- 
eral fund.  If  any  of  these  warrants  evidenced  a  legal 
indebtedness  of  the  county,  it  is  agreed  that  it  was  be- 
yond the  power  of  the  board  of  county  commissioners 
to  have  made  the  order  under  consideration.  But  re- 
spondent claims  that  none  of  these  warrants  evidenced 
a  legal  indebtedness  of  the  county,  for  the  reason  that 
the  liabilities  for  which  they  were  each  issued  were  in- 
curred when  the  county  was  in  debt  more  than  one 
and  one-half  per  cent,  of  the  value  of  its  taxable  prop- 
erty as  shown  by  the  last  assessment  roll.  Appellants 
contend  that  these  warrants  are  legal  for  the  reason 
that  they  were  issued  in  anticipation  of  the  revenue 
coming  to  the  county  from  the  tax  levy  of  the  current 
year  and  the  unpaid  taxes  upon  the  rolls  for  prior 
years,  and  for  that  reason  constituted  no  part  of  the 
indebtedness  of  the  county.  This  contention  might 
be  sustained,  if  under  the  law  these  warrants  would 
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be  first  entitled  to  payment  out  of  such  revenue,  but 
the  statutes  having  .provided  that  warrants  should  be 
paid  in  the  or^er  of  their  dates,  without  regard  to  the 
year  in  which  they  were  issued,  thoe*  for  any  particu- 
lar year  would  not  be  a  first  charge  upon  the  reveiniefl 
for  that  year.  See  Mastm  v.  Purdy^  11  Wash.  591  (40 
Pac.  130). 

But  it  does  not  follow  tiiat  incoming  revenues, 
which,  under  proper  legislation,  might  be  applicable 
to  the  payment  of  warrants  issued  after  the  limit  of  in- 
debtedness had  been  passed,  should  not  be  taken  into 
consideration  in  determining  the  amount  of  such  in<* 
debtedness  within  the  meaning  of  the  constitutional 
provision.  If  under  certain  legislation  the  amount  of 
outstanding  claims  against  the  county  could  exceed 
the  constitutional  limit  to  the  amount  of  such  unpaid 
taxes,  there  is  foundation  for  the  contention  that 
under  legislation  which  requires  that  the  warrants 
should  be  paid  in  the  order  of  their  issue  the  amount 
of  such  unpaid  taxes  should  be  deducted  from  the  total 
amount  of  the  claims  against  the  county  to  determine 
its  indebtedness  within  the  meaning  of  the  constitu- 
tional provision. 

The  agreed  facts  in  the  case  show  that  if  these  un- 
paid taxes  are  to  be  treated  as  a  part  of  the  cash  assets 
of  the  county  and.  such  assets  deducted  from  the 
amount  of  the  indebtedness,  the  balance  was  less  than 
the  one  and  one-half  per  cent,  authorized  by  the  con- 
stitution, when  many  of  the  warrants  were  issued. 
From  which  it  would  follow  that  the  tax  could  not  be 
assigned  for  the  payment  of  relator's  claim,  for  the 
reason  that  there  were  other  debts  of  the  county  which 
would  be  first  entitled  to  payment.  Hence,  the  material 
questions  involved  are,  (1)  can  the  cash  assets  of  the 
county  be  deducted  from  the  outstanding  indebtedness 
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for  the  purpoee  of  determining  its  amount  within  the 
meaning  of  ih%  comtitHlional  provision  upon  the  sub- 
ject? and  (2)  can  the  amount  of  the  tax  roll  for  the 
current  year  and  the  amount  unpaid  upon  those  of 
prior  years  be  treated  as  a  part  of  such  cash  assets  ? 

The  first  question  has  been  so  often  decided  in  the 
affirmative  that  it  is  not  necessary  for  us  to  say  more 
than  that  such  is  the  established  rule  in  all  of  the 
states. 

The  other  question  is  one  of  more  difficulty.  Under 
constitutional  provisions  of  substantially  the  same 
force  as  ours,  the  most  of  the  states  have  adopted 
some  rule  under  which  the  revenues  to  be  collected 
for  the  current  year  could  be  made  aVailable  prior  to 
their  collection.  In  California,  where  the  constitution 
prohibits  counties  from  incurring  any  indebtedness 
at  all  and  the  state  from  incurring  an  indebtedness  of 
more  than  $300,000,  it  has  often  been  held  that  the 
counties  could  incur  obligations  and  issue  warrants 
therefor  payable  out  of  the  revenues  for  the  current 
year  to  be  thereafter  collected,  and  that  the  state  could 
do  likewise  to  an  amount  greatly  in  excess  of  the 
$300,000,  if  such  excess  did  not  exceed  the  amount  to 
be  derived  from  the  revenues  of  the  current  year. 
See  State  v.  McCauley,  15  Cal.  430;  Koppikus  v.  Cam" 
miananers,  16  Cal.  249;  People  v.  Paeheeo,  27  Cal.  207. 

In  Iowa  certain  municipalities  were  prohibited 
from  incurring  indebtedness  in  excess  of  five  per 
cent,  of  their  assessed  valuation,  and  the  supreme 
court  of  that  state  has  frequently  held  that  municipal- 
ities in  debt  to  that  amount  could  incur  further  in* 
debtedness  to  the  amount  of  the  revenue  to  be  derived 
from  taxes  assessed  for  the  current  year.  See  Dively 
V.  Cedar  FaUs,  27  Iowa,  227 ;  Grant  v.  Davenport,  36 
Iowa,  396. 
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Iq  Louisiana  the  interpretation  of  a  similar  consti- 
tutional provision  is  the  same.  SeeLaycoek  v.  Baton 
Bouge^  35  La.  An.  475. 

Cases  from  other  states  to  the  same  effect  might  be 
cited,  and  no  case  holding  to  the  contrary  has  been 
called  to  our  attention.  We,  therefore,  feel  compelled 
to  agree  with  the  contention  that  the  amount  of  the 
taxes  assessed  for  county  purposes  upon  the  tax  roll 
for  the  current  year  must  be  deducted  from  the  out* 
standing  county  indebtedness  to  determine  its  amount 
within  the  meaning  of  the  constitutional  prohibition. 

Can  the  further  contention,  that  a  similar  deduction 
should  be  made  for  the  amount  of  taxes  unpaid  upon 
the  rolls  for  ptior  years,  be  upheld?  There  is  no 
good  reason  why  it  cannot.  No  distinction  can  be 
drawn  between  unpaid  taxes  upon  the  roll  of  the  cur- 
rent year  and  like  unpaid  taxes  upon  those  of  prior 
years.  Those  of  the  current  year  have  been  by  the 
courts  treated  as  a  part  of  the  cash  assets  of  the  county 
for  the  reason  that  in  legal  contemplation  their  col- 
lection is  certain ;  but  the  legal  certainty  of  collection 
is  in  no  manner  affected  by  the  fact  that  the  taxes  are 
not  paid  when  due.  If  the  credit  of  the  person 
against,  whom  the  tax  was  assessed  could  alone  be 
looked  to  there  would  by  no  legal  certainty  of  the 
payment  of  taxes  due  or  not  due.  The  legal  certainty 
grows  out  of  the  fact  that  the  law  presumes  that  the 
tax  assessed  upon  property  will  be  paid  for  the  reason 
that  the  property  is  liable  for  the  tax,  and  can  be  sold 
if  the  tax  is  not  paid.  If  this  legal  presumption  is 
warranted  as  to  taxes  when  they  are  assessed,  there  is 
no  reason  why  such  presumption  should  not  continue 
until  the  property  has  been  sold  for  the  purpose  of  re- 
alizing  the  amount  of  the  taxes  assessed  against  it. 
If  the  lien  upon  the  property  assessed  is  that  which 
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makes  its  collection  a  legal  certainty,  such  legal  cer- 
tainty will  continue  to  exist  as  long  as  the  lien  does, 
and,  as  under  the  law  the  lien  continues  until  the 
property  is  sold,  until  that  stage  has  been  reached  the 
presumption  of  the  certainty  of  collection  remains  in 
as  full  force  as  when  the  tax  was  first  levied.  If  the 
taxes  upon  the  roll  of  the  current  year  should  be 
treated  as  a  part  of  the  cash  assets  of  the  county,  it 
follows  as  a  logical  conclusion  that  the  amounts  upon 
other  rolls,  so  long  as  they  remain  a  lien  upon  the 
property  against  which  they  are  assessed,  should  be 
held  to  also  constitute  a  part  of  such  cash  assets. 

In  most  states  the  sale  follows  closely  after  the  close 
of  the  year  for  which  the  taxes  are  assessed,  and  for 
that  reason  the  status  of  taxes  other  than  those  as- 
sessed upon  the  roll  for  the  current  year  has  not  been 
often  questioned.  Hence,  the  exact  question  under 
consideration  has  been  decided  in  but  few  cases.  One 
of  these  is  that  of  Ftench  v,  Burlingtonf  42  Iowa,  614. 
In  that  case  the  precise  question  here  presented  was 
decided  in  accordance  with  the  claim  of  appellants. 
And  in  Grant  v.  Davenport,  supra,  it  was  held  that  a 
presumption  existed  that  the  receipt  of  the  revenues 
provided  for  is  a  legal  certainty. 

From  the  decisions  to  the  effect  that  taxes  for  the 
current  year  can  be  treated  as  a  part  of  the  cash  as- 
sets of  a  municipality,  it  follows  as  a  logical  conclu- 
sion that  under  our  svstem  for  the  assessment  and 
collection  of  taxes  not  only  those  of  the  current  year 
but  those  unpaid,  assessed  for  prior  years,  should  be 
treated  as  a  part  of  such  cash  assets,  and  upon  such 
logical  conclusion  and  upon  the  authority  of  the  cases 
which  have  announced  such  a  rule,  we  feel  compelled 
to  hold  that  unpaid  taxes  constitute  a  part  of  the  cash 

5  —  14  WASH. 
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assets  of  the  county  until  the  lien  of  the  tax  has  been 
merged  in  a  sale  of  the  property. 

It  follows  that  the  county  of  Thurston  was  not,  at 
the  time  it  incurred  .the  obligations  for  which  some, 
if  not  all,  of  its  outstanding  warrants  were  issued,  in 
debt  beyond  the  constitutional  limit;  that  such  war- 
rants evidenced  a  legal  indebtedness  of  the  county, 
and  that  for  that  reason  the  board  of  county  commis- 
sioners had  not  the  power  to  make  the  order  in 
question. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  clismiss  the  proceeding. 

Anders,  Dunbar  and  Gordon,  JJ.,  concur. 

Scott,  J.,  concurs  in  the  result. 

OPINION  ON  RE- HEARING. 

HoYT,  C.  J. — Since  the  filing  of  the  opinion  in  this 
cause  a  petition  has  been  presented  in  which  it  is 
alleged  that  the  remedy  which  the  relator  has  against 
the  county  depends  upon  the  question  as  to  whether 
or  not  the  $150,000  of  the  bonds  of  the  county,  which 
were  issued  for  the  purpose  of  erecting  a  court  house 
constitute  a  part  of  the  one  and  one-half  per  cent,  of 
indebtedness  which  the  county  could  incur  without  a 
vote  of  the  electors;  that  the  facts  upon  which  such 
question  must  be  decided  were  fully  presented  by  the 
record  and  fully  argued  in  the  briefs  of  counsel;  that, 
though  its  decision  was  not  necessary  for  the  de- 
termination of  the  principal  question  involved,  it  is 
necessary  to  the  determination  of  the  rights  of  the 
parties  to  the  controversy;  that  if  it  is  not  decided  in 
this  case,  the  relator  will  be  compelled  to  institute  an- 
other proceeding  in  which  it  will  be  necessary  to  de- 
cide as  to  the  status  of  these  bonds  before  his  claim 
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against  the  county  can  be  finally  adjudicated.  These 
allegations  are  agreed  to  by  the  parties  and  are  justified 
by  the  record.  We,  therefore,  deem  it  our  duty  to 
save  the  prosecution  of  another  suit  by  deciding  the 
question  in  this. 

At  the  time  these  bonds  were  issued  the  county  was 
in  debt  in  an  amount  exceeding  one  and  one-half  per 
cent,  of  the  valuation  of  the  property  therein,  and  the 
question  submitted  to  the  voters  was  the  issuance  of 
bonds  of  the  county  for  the  purpose  of  erecting  a  court 
house  in  an  amount  which,  together  with  the  out- 
standing indebtedness,  should  not  exceed  five  per 
cent,  of  the  valuation  of  the  property.  From  the  fact 
that  at  the  time  the  question  of  the  issuance  of  these 
bonds  was  submitted  to  the  voters,  the  county  was  so 
indebted,  and  from  the  fact  that  the  proposition,  if 
carried,  authorized  an  indebtedness  to  the  full  amount 
authorized  by  the  constitution,  it  is  claimed  that 
these  bonds  do  not  constitute  any  part  of  the  one  and 
one-half  per  cent,  of  indebtedness  authorized  to  be 
incurred  without  a  vote  of  the  people;  that  they  con- 
stitute a  part  of  the  three  and  one-half  per  cent,  in- 
debtedness which  could  only  be  incurred  after  a  vote 
authorizing  it. 

In  the  case  of  Holmes  &  Bull  Furniture  Co.  v.  Hedges, 
13  Wash.  696  (43  Pac.  914),  it  was  held  by  this  court 
that  power  to  incur  indebtedness  in  the  ordinary  course 
of  future  business  could  be  authorized  by  a  vote  of  the 
people,  unaccompanied  by  any  proposition  for  the 
funding  of  such  indebtedness.  This  being  so,  the 
effect  of  the  vote  of  the  people  which  authorized  the 
issuance  of  the  bonds  in  question  must  be  determined 
by  the  intent  which  was  made  to  appear  by  the  ratifi- 
cation of  the  proposition  submitted.  This  intent 
must  be  gathered  from  the  form  of  the  proposition 
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submitted,  interpreted  in  the  light  of  the  facts  exist- 
ing at  the  time  of  the  submission.  From  the  form  of 
the  submission  in  question,  interpreted  in  the  light  of 
the  fact  that  the  county  was  then  indebted  to  the  full 
amount  of  the  one  and  one-half  per  cent,  authorized 
without  a  vote,  it  clearly  appears  that  it  was  the  in- 
tention that  the  bonds  to  be  issued  for  the  special 
purpose  of  erecting  a  court  house  should  have  no  re- 
lation to  the  one  and  one-half  per  cent,  of  indebted- 
ness then  owing  by  the  county,  or  which  might 
thereafter  be  incurred  by  it  within  the  one  and  one- 
half  per  cent,  which  it  could  incur  without  a  vote. 
This  intent  is  manifest  from  the  fact  that  the  form  of 
the  submission  recognized  the  existing  indebtedness 
and  provided  that  the  bonds  to  be  issued  should  not, 
when  added  to  the  outstanding  indebtedness,  exceed 
five  per  cent,  of  the  valuation  of  the  property  of  the 
county.  Hence  the  bonds  must  be  included  in  the 
other  three  and  one-half  per  cent,  authorized  by  the 
constitution.  The  form  of  the  submission  was  such 
that  when  assented  to  it  authorized  the  county  to  in- 
cur an  indebtedness  to  the  amount  of  the  five  per 
cent,  authorized  by  the  constitution,  and  since  at  the 
time  one  and  one-half  per  cent,  of  such  indebtedness 
was  in  existence,  the  right  was  given  to  continue  to 
carry  such  amount  of  ordinary  indebtedness,  and  in 
addition  thereto  such  an  amount  in  the  shape  of 
bonds  issued  for  the  purpose  of  erecting  a  court  house 
as  should  not,  when  taken  in  connection  with  the 
ordinary  indebtedness,  exceed  the  five  per  cent. 

In  the  case  of  Hunt  v.  Fawceti,  8  Wash.  396  (36  Pac. 
318),  we  held  that  it  was  not  competent  for  the  county 
which  was  indebted  to  the  amount  of  one  and  one- 
half  per  cent,  to  issue  bonds  which  had  been  voted  by 
the  people,  and  apply  the  proceeds  to  the  redemption 
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of  outstanding  warrants  within  the  one  and  one-half 
per  cent,  limit  for  the  purpose  of  issuing  new  warrants 
in  their  stead  for  current  expenses.  But  this  holding 
is  in  no  sense  inconsistent  with  what  has  been  herein- 
before said.  The  circumstances  surrounding  the  issue 
of  those  bonds  as  clearly  disclosed  an  intent  that  they 
should  constitute  a  part  of  the  one  and  one-half  per 
cent,  of  indebtedness  authorized  without  a  vote  as  the 
contrary  intent  was  made  to  appear  by  the  proceed- 
ings under  consideration.  In  that  case  it  clearly  ap- 
peared that  the  bonds  were  issued  for  the  purpose  of 
changing  the  form  of  indebtedness  already  incurred 
by  the  county;  in  this,  that  a  new  indebtedness  was  to 
be  created  for  a  specific  object,  which  was  to  be  in  ad- 
dition to  the  indebtedness  then  outstanding. 

In  our  opinion,  the  proceedings  relating  to  the 
issuance  of  the  bonds  in  question  show  that  it  was  the 
intention  to  authorize  an  indebtedness  of  one  and  one- 
half  per  cent,  for  ordinary  purposes  without  a  further 
vote  of  the  people,  and  in  addition  thereto  a  bonded 
indebtedness  to  provide  funds  for  the  erection  of  a  court 
house;  and  that  the  bonds  in  question,  having  been 
issued  by  virtue  of  this  authorization,  constitute  no 
part  of  the  one  and  one-half  per  cent,  of  indebtedness 
incurred  for  ordinary  expenses. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 

Dunbar,  J.,  dissents. 
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Marian  E.  La  Selle   and  William   La  Selle,  Re- 
g  IS  spondents,  v.  J.  H.  VVoolery,  Sheriffs  et  aL,  AjypeU 

lants, 

CONFLICT    OF     LAWS  —  INDIVIDUAL     DEBT     COKTRACTBD     IK      ANOTHER 
STATE — ENFORCEMENT  AGAINST  COMMUNITY  PROPERTY. 

A  judgment  rendered  in  this  state  upon  a  debt  created  in  the 
State  of  Wisconsin,  which,  by  the  laws  of  that  state,  was  the  sepa- 
rate individual  debt  of  the  husband,  and  enforcible  only  against  his 
separate  property,  cannot  be  satisfied  out  of  community  real  prop- 
erty acquired  by  husband  and  wife  in  this  state  long  after  the  debt 
arose<     (La  Selle  v,  Woolery^  U  Wash.  337,  overruled). 

The  law  of  the  place  where  the  contract  was  made  must  govern 
in  determining  the  character,  construction  and  validity  of  such  con- 
tract ;  while  the  law  6f  the  place  where  suit  is  instituted  upon  the 
contract  governs  as  to  the  nature,  extent  and  form  of  the  remedy. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

Shank  &  Smith,  for  appellants. 
Remington  <fe  Reynolds,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  cause  was  heard  and  decided  by 
this  court  at  the  January  term,  1895.  (11  Wash.  337, 
39  Pac.  663).  Respondents'  petition  for  re-hearing 
having  been  allowed  and  the  cause  re-argued,  a  ma- 
jority of  the  court  are  of  the  opinion  that  a  wrong 
conclusion  was  reached  at  the  former  hearing. 

The  case  is  fully  stated  in  the  former  opinion,  in 
the  course  of  which  opinion  the  court  said: 

"  If  a  certain  right  is  given  in  one  state  as  to  prop- 
erty of  a  certain  nature,  comity  would  require  that 
those  rights  should  be  enforced  in  another  state  as  to 
property  of  the  same  nature." 
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Upon  further  consideration,  we  think  that  this  is 
extending  the  doctrine  of  comity  too  far.  While 
comity  might  require  that  rights  so  acquired,  against 
personal  property  merely,  should  be  enforced  in  this 
state  as  against  such  property  (Harrison  v.  Sterry,  5 
Cranch,  289;  Wharton,  Conflict  oFLaws,  §324),  we 
do  not  think  it  ought  to  be  extended  to  property  sub- 
sequently acquired  in  this  state,  although  of  the 
"  same  naturcy*'  and  this  principle  is  wholly  inappli- 
cable to  real  property.  The  law  of  the  place  where 
the  real  property  is  situated  must  be  held  to  control 
its  disposition,  whether  by  voluntary  or  forced  sale. 
McCormick  v.  Sullivant,  10  Wheat.  192. 

Upon  this  subject  no  less  a  writer  than  Story  has 
said : 

''All  the  authorities  in  both  countries  [England  and 
America],  so  far  as  they  go,  recognize  the  principle  in 
it9  fullest  import,  that  real  estate,  or  immovable  prop- 
erty, is  exclusively  subject  to  the  laws  of  the  govern- 
ment within  whose  territory  it  is  situate."  Story, 
Conflict  of  Laws,  §  428. 

"Any  tiUe  or  interest  in  land  or  in  other  real  estate 
can  only  be  acquired  or  lost  agreeably  to  the  law  of 
the  place  where  the  same  is  situate."     Id.  §  365. 

The  character  of  the  property,  as  regards  the  ques- 
tion of  its  being  the  separate  property  of  either  of 
the  spouses,  or  the  property  of  the  community  con- 
sisting of  both  spouses  or  otherwise,  is  fixed  by  the  law 
of  the  state  where  such  property,  if  real  property,  is 
situated.  So,  too,  the  character  of  the  debt  is  deter- 
mined by  the  law  of  the  place  where  it  arose.  If  by 
the  law  of  Wisconsin  it  was  the  sole  individual  debt 
of  the  husband,  it  retained  that  character  here.  Its 
status  was  fixed  by  the  law  of  the  place  of  its  creation. 
The  debt  which  the  appellants  are  here  seeking  to  en- 
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force,  being  by  the  law  of  Wisconsin  where  it  arose 
merely  the  separate  individual  debt  of  the  husband, 
enforcible  only  against  his  separate  individual  prop- 
erty, it  follows  that  the  judgment  rendered  upon  that 
debt  cannot  be  satisfied  out  of  the  real  property  of 
the  community  acquired  in  this  state  long  after  the 
debt  arose  and  judgment  was  rendered  upon  it. 
The  doctrine  of  the  common  law  is  that: 

''In  regard  to  the  merits  and  rights  involved  in 
actions,  the  law  of  the  place  where  they  originated  is 
to  govern.  .  .  .  But  the  forw,  of  remedies  and  the 
order  of  judicial  proceedings  are  to  be  according  to  the 
law  of  the  place  where  the  action  is  iruitituted,  without 
any  regard  to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act.^*  Story,  Conflict  of 
Laws  (8th  ed.),§558. 

The  settled  rule  is  that  the  law  of  the  place  where 
the  contract  was  made  must  govern  in  determining 
the  character,  construction  and  validity  of  such  con- 
tract; while  the  law  of  the  place  where  suit  is  insti- 
tuted upon  the  contract  governs  as  to  "  the  nature,  ex- 
tent and  form  of  the  remedy,  .  .  .  whether  arrest 
of  the  person  or  attachment  of  the  property  may  be 
allowed;  whether  a  debt  is  or  is  not  discharged  by  op- 
eration of  law,  as  insolvent  laws,  or  barred  by  statutes 
of  limitation;  rights  of  set-off;  the  admissibility  and 
effect  of  evidence;  the  modes  of  proceeding  and  the 
forms  of  judgment  and  execution."  2  Abbott's  Law 
Dictionary,  p.  36. 

In  the  case  of  Blanchard  v.  Russell,  13  Mass.  1  (7 
Am.  Dec.  106),  the  supreme  court  of  Massachusetts, 
speaking  by  Chief  Justice  Parker,  say: 

"  But  the  courtesy,  comity  or  mutual  convenience  of 
nations,  among  which  commerce  has  introduced  so 
great  an  intercourse,  has  sanctioned  the  admission 
and  operation  of  foreign  laws  relative  to  contracts;  so 


LA  SELLE  V.  WOOLERY.  73 

Feb.  1896.]  Opinion  of  the  Court — Gordon,  J. 

that  it  is  now  a  principle  generally  received^that  con- 
tracts are  to  be  construed  and  interpreted  according 
to  the  laws  of  the  state  in  which  they  are  made,  unless 
from  their  tenor  it  is  perceived  that  they  were  entered 
into  with  a  view  to  the  laws  of  some  other  state. 
.  .  Tlie  rule  does  not  apply ^  however^  to  the  process 
by  which  a  creditor  shall  aitempt  to  enforce  his  demand 
in  the  courts  of  a  state  other  than  that  in  which  the  con- 
travel  was  made.  For  the  remedy  must  be  pursuant  to 
the  laws  of  the  state  where  it  is  sought;  otherwise 
great  irregularity  and  confusion  would  be  introduced 
into  the  form  of  judicial  proceedings." 

The  rule  has  long  been  established  in  this  court 
that  the  community  real  property  is  not  liable  for  the 
separate  or  individual  debt  of  the  husband.  Brottonv. 
Langert,  1  Wash.  73  (23  Pac.  688);  Stockand  v.  Bartlett, 
4  Wash.  730  (31  Pac.  24).  And  it  would  be  produc- 
tive  merely  of  confusion  and  disorder  to  limit  the  ap- 
plication of  this  rule  to  those  debts  only  which  are 
contracted  within  this  state. 

One  result  of  such  limitation  would  be  that  the  court 
would  be  required  in  every  case  to  resort  to  the  law 
of  the  state  where  the  debt  arose  in  order  to  deter- 
mine what  property  in  that  state  would  be  liable  for 
such  debty  and  then  to  permit  such  judgment  creditor 
to  have  his  judgment  satisfied  out  of  like  property  of 
the  judgment  debtor  in  this  state,  without  regard  to 
our  own  law  upon  the  subject.  And  it  would  follow 
logically  from  such  a  rule  that  property  of  a  judgment 
debtor  which,  is  by  our  law  exempt  from  levy  and 
sale  on  execution  could  be  subjected  to  the  payment 
of  a  judgment  for  a  debt  incurred  in  some  sister  state 
where  the  exemption  laws  were  diflFerent  from  our 
own.  All  these  questions  relate  to  the  character  and 
extent  of  the  remedy,  and  not  to  the  construction  or 
validity  of  the  contract,  and  they  are  governed  and 
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controlled  by  the  lez  fori,  and  not  by  the  lex  loci  con- 
tractus; and  to  avoid  interminable  confusion  the  dis- 
tinction must  be  observed. 

For  these  reasons  the  order  and  judgment  of  the 
superior  court  will  be  affirmed. 

Scott,  Dunbar  and  Anders,  JJ.,  concur. 

Hoyt,  C.  J.  (disaenting).  The  results  which  iwrill 
flow  from  the  rule  announced  in  the  foregoing  opin- 
ion are  such  as  to  satisfy  me  that  it  cannot  be  the  one 
required  by  comity.  A  husband  residing  in  a  sister 
state,  possessed  of  ever  so  much  property  which, 
though  the  title  is  vested  in  him,  is  held  for  the  bene- 
fit  of  himself  and  wife,  and  would  from  the  manner 
of  its  acquisition  be  here  held  to  be  community  prop- 
erty, and  was  there  subject  to  debts  for  the  benefit  of 
the  family,  which  would  here  be  held  to  be  commun- 
ity debts,  can  escape  the  payment  of  all  the  debts  which 
may  have  been  contracted  on  the  faith  of  the  property 
which  he  owned  by  converting  such  property  into 
cash  and  removing  to  this  state  and  investing  it  in 
real  estate.  That  the  laws  of  one  state  should  be  so 
construed  as  to  allow  a  debtor  in  another,  possessed  of 
abundant  means  with  which  to  pay  all  of  his  creditors, 
to  evade  the  payment  of  just  debts  in  this  way,  does 
not  correspond  with  my  ideas  of  comity.  In  my  opin- 
ion the  conclusion  reached  upon  the  former  hearing 
was  the  correct  one  and  should  be  adhered  to. 
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[No.  1813.    Decided  February  24, 1896.] 

James  F.  Cass  et  ux.,  AppellantSy  v.  James  Dicks  et  al.y 

Respondents. 

SURFACE  WATER  —  DAMAGE  TO  ADJOINING  PROPRIETOR  BY  OBSTRUCTING 

FLOW. 

The  owner  of  land  may  erect  dikes  upon  it  to  prevent  the  influx 
of  surface  water  from  the  higher  adjoining  lands  of  his  neighbor, 
and  if  such  water  is  checked  in  its  natural  flow  or  drainage  to  the 
injury  of  his  neighbor,  it  affords  no  cause  of  action.  (Dunbar,  J., 
dissents). 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     AflBrmed. 

S.  H.  Piles^  for  appellants. 

George  A,  Joiner ^  and  Million  &  Houser,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellants  are  owners  of  a  farm 
in  Skagit  county,  situated  in  the  upper  or  northerly 
end  of  the  delta  lying  between  the  north  fork  of  Skagit 
river  and  an  off-shoot  or  branch  thereof  known  as 
Dry  Slough.  Their  land  is  bounded  on  the  north  and 
west  bj'  the  river  and  on  the  east  by  the  slough.  All 
the  land  lying  between  these  streams  is  fertile  and 
productive  agricultural  land,  but,  being  low,  is  liable 
to  inundation  at  times  of  high  water,  unless  protected 
from  overflow  by  means  of  dikes  or  embankments. 
Respondents,  or  at  least  a  majority  of  them,  own  land 
below  that  of  appellants.  From  the  northern  extrem- 
ity of  appellants'  land  the  general  surface  of  the  ground 
gradually  descends  towards  the  south  so  that  the  water 
which  escapes  over  the  banks  of  the  streams  naturally 
flows  in  that  direction.     Before  this  controversy  arose 
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the  whole  country  between  the  two  streams  was  pro- 
tected,  though  imperfectly,  by  dykes  erected  along  the 
margin  of  the  river  and  that  of  Dry  Slough,  which  is 
itself  a  considerable  stream.  Appellants'  land- is  some- 
what lower  in  the  center  than  on  either  side,  and  when 
the  water  in  the  streams  is  higher  than  the  ordinary 
stage,  a  portion  of  it  percolates  through  the  banks  and 
soil  and  finds  its  way  to  the  lower  ground  where  it  re- 
mains until  the  water  in  the  river  and  slough  falls, 
after  which  it  passes  off  through  the  soil  or  sinks  be- 
neath the  surface.  Prior  to  the  commencement  of 
this  action,  defendants,  pursuant  to  an  act  of  the  leg- 
islature concerning  public  dikes  and  dams,  approved 
February  2, 1888,  and  the  amendments  thereto,  organ- 
ized a  diking  district,  including  the  land  south  of 
that  of  appellants.  Upon  the  organization  of  the  dis- 
trict the  respondent,  Charles  Johnson,  was  appointed 
dyke  supervisor  by  the  county  commissioners,  and 
was  proceeding  to  erect  a  large  and  permanent  dyke 
and  roadway  from  the  river  to  Dry  Slough,  upon  and 
along  the  northern  boundary  of  Hansen's  farm,  and 
parallel  with  the  south  line  of  appellants'  land,  for  the 
purpose  of  preventing  their  lands  from  being  flooded 
and  damaged  by  the  overflow  of  the  streams  during 
extraordinary  freshets,  when  appellants  instituted  this 
action  to  enjoin  the  erection  thereof.  A  temporary 
injunction  was  asked  for,  and,  after  a  hearing,  was  de- 
nied, and  thereupon  the  work  was  resumed  and  con- 
tinued until  practically  completed.  Appellants  then 
filed  a  supplemental  complaint,  setting  up  the  fact 
that  the  dike  had  been  completed  after  the  filing  of 
their  original  complaint,  and  alleging  that,  as  con- 
structed, it  would  prevent  the  seepage,  surface  water 
and  overflow  from  flowing  south  from  their  premises 
as  it  was  accustomed  to  do,  and  thereby  destroy  their 
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crops,  pasture  and  fruit  trees,  and  vender  their  farm 
valueless  for  the  purposes  for  which  it  was  used,  and 
praying  for  a  mandatory  injunction  compelling  the 
removal  of  the  dike.  Upon  the  final  hearing  the 
court  found  as  a  fact  that  no  damage  has  or  will  result 
to  appellants,  or  their  property,  by  reason  of  the  con- 
struction  or  maintenance  of  the  dike,  and,  as  a  con- 
clusion of  law,  that  appellants  were  not  entitled  to  an 
injunction,  and  thereupon  entered  judgment  dismiss- 
ing the  complaint  at  the  costs  of  appellants. 

Several  errors  are  assigned  by  appellants  which  it 
is  unnecessary  to  discuss  in  detail,  for  the  reason  that 
the  correctness  and  propriety  of  the  judgment  depend 
wholly  upon  the  question  whether  or  not  the  respond- 
ents, either  as  individuals  or  as  an  association  or  as  a 
qtia9i  corporation,  have  a  right  to  protect  their  lands 
from  damage  caused  by  water  flowing  over  the  same 
from  the  premises  of  appellants,  either  as  surface  water 
or  water  escaping  over  the  banks  of  the  surrounding 
streams,  if,  by  so  doing,  the  lands  of  appellants  may 
be  injured  to  a  greater  or  less  degree.  Of  course,  if  it 
be  true  as  the  court  found,  that  the  dike  in  contro- 
versy will  cause  no  damage  to  their  land,  it  neces- 
sarily follows  that  appellants  are  not  entitled  to  the 
relief  demanded,  and  that  the  judgment  of  the  trial 
court  must  be  afiSrmed. 

It  must  be  borne  in  mind  that  the  water,  the  flow  of 
which  will  be  obstructed  by  the  dike,  is  not  the  cur- 
rent of  a  natural  stream,  and  therefore  the  law  de- 
terminative  of  the  rights  of  riparian  proprietors  is  not 
at  all  applicable  to  the  case  in  hand.  The  water  which 
passes  from  the  premises  of  appellants  does  not  flow 
in  a  defined  channel,  having  a  'bed  and  banks,  and, 
consequently,  is  to  all  intents  and  purposes  surface 
water,  and  the  rights  of  the  respective  parties  in  re- 
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gard  thereto  muift  be  determined  by  the  law  relating 
solely  to  surface  water.  And  as  to  these  rights,  the 
decisions  of  the  courts  in  the  various  states  are  far 
from  uniform.  The  courts  of  some  of  the  states  have 
adopted  the  rule  of  the  civil  law,  by  virtue  of  which  a 
lower  estate  is  held  subject  to  the  easement  or  servi- 
tude of  receiving  the  flow  of  surface  water  from  the 
upper  estate.  Under  that  rule  it  is  clear  that  the  flow 
of  mere  surface  water  from  the  premises  of  an  upper 
proprietor  to  those  of  a  lower  may  not  be  obstructed 
or  diverted  to  the  damage  of  the  latter.  But  the  con- 
trary rule  of  the  common  law  has  been  adopted  in 
many  of  the  states  and  must  be  followed  in  this  case, 
because  it  is  neither  inconsistent  with  the  constitution 
and  laws  of  the  United  States  nor  of  this  state,  nor  in- 
compatible with  the  institutions  and  condition  of  so- 
ciety in  this  state.     Code  Proc,  §  108. 

By  that  law  surface  water,  caused  by  the  falling  of 
rain  or  the  melting  of  snow,  and  that  escaping  from 
running  streams  and  rivers,  is  regarded  as  an  outlaw 
and  a  common  enemy  against  which  anyone  may  de- 
fend himself,  even  though  by  so  doing  injury  may  re- 
sult to  others.  The  rule  is  based  upon  the  principle 
that  such  water  is  a  part  of  the  land  upon  which  it  lies, 
or  over  which  it  temporarily  flows,  and  that  an  owner 
of  lands  has  a  right  to  the  free  and  unrestrained  use 
of  it,  above,  upon  and  beneath  the  surface.  24  Am. 
&  Eng.  Enc.  Law,  pp.  906,  917;  Angell,  Watercourses, 
(7th  ed.)  §108o. 

If  one  ia  the  lawful  exercise  of  his  right  to  control, 
manage  or  improve  his  own  land,  finds  it  necessary  to 
protect  it  from  surface  water  flowing  from  higher  land, 
he  may  do  so,  and  if  damage  thereby  results  to  an- 
other, it  is  damnum  absque  injuria.     Mr.  Angell,  after 
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quoting  from  a  leading  Massachusetts  decision,  ob- 
serves : 

*'  It  makes  no  difference  in  the  application  of  this 
rule  that  land  is  naturally  wet  and  swampy.  A  con- 
terminous proprietor  may  change  the  situation  or  sur- 
face of  his  land  by  raising  or  filling  it  to  a  higher 
grade,  by  the  construction  of  dikes,  the  erection  of 
structures,  or  by  other  improvements  which  cause 
water  to  accumulate  from  natural  causes  on  adjacent 
land  and  prevent  it  from  passing  off  over  the  surface. 
Such  consequences  are  the  necessary  result  of  the  law- 
ful appropriation  of  land,  whatever  may  be  its  nature, 
and  although  they  may  cause  detriment  and  loss  to 
others." 

And  Mr.  Gould,  in  §  263  of  his  excellent  work  on 

Waters  (2d  ed.),  says : 

"By  the  common  law  no  rights  can  be  claimed  jur« 
natures  in  the  flow  of  surface  water,  and  its  detention, 
expulsion  or  diversion,  is  not  an  actionable  injury, 
even  when  injury  results  to  others." 

And  in  §  275,  he  further  says  : 

"  The  owner  of  land  may  erect  barriers  upon  it  to 

prevent  the  influx  of  surface  water  whether  collected 
in  artificial  channels  or  not,  and  if  such  water  is  set 
back  or  turned  aside  upon  the  land  of  another,  to  his 
injury,  it  affords  no  cause  of  action." 

Mr.  Weeks  lays  down  the  law  on  this  subject  as  fol- 
lows: 

"  If  a  land  owner  whose  lands  are  exposed  to  inroads 
of  the  sea,  or  to  inundations  from  adjacent  creeks  or 
rivers,  erects  sea-walls  or  dams,  for  the  protection  of 
his  land,  and  by  so  doing  causes  th^  tide  the  current, 
or  the  waves  to  flow  against  the  land  of  his  neighbor, 
and  wash  it  away,  or  cover  it  with  water,  the  land- 
owner  so  causing  an  injury  to  his  neighbor  is  not  re- 
sponsible in  damages  to  the  latter,  as  he  has  done  no 
wrong,  having  acted  in  self-defense  and  having  a  right 
to  protect  his  land  and  his  crops  from  inundation." 
Weeks,  Damnum  Absque  Injuria,  pp.  3  and  4. 
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The  same  doctrine  is  maintained  in  the  following 
cases :  Mo.  Pac.  Ry.  Co.  v.  Keys,  55  Kan.  205  (40  Pac. 
275);  Hoardv.  DesMoines,  62  Iowa, 326  (17  N.  W. 527); 
Shelby vilk  &  B.  T.  Co.  v.  Green,  99  Ind.  205;  Cairo  ik  V. 
R.  R.  Co.  V.  Stevens,  73  Ind.  278  (38  Am.  Rep.  139);  Tay^ 
lor  V.  Fickas,  64  Ind.  167  (31  Am.  Rep.  114);  Mailhot  v. 
Pughy  30  La.  An.  1359;  Schneider  v.  Mo.  Pac.  Ry.  Co., 
29  Mo.  App.  68;  Burke  v.  Mo.  Pac.  Ry.  Co.,  29 
Mo.  App.  370;  Bates  v.  Smith,  100  Mass.  181;  Ooodale 
V.  Tuttle,  29  N.  Y.  459;  Hoyt  v.  City  of  Hudson,  27 
Wis.  656  (9  Am.  Rep.  473);  Jones  v.  Hannovan,  55  Mo. 
462;  Imler  v.  City  of  Springfield,  55  Mo.  119  (17  Am. 
Rep.  645);  McCormick  v.  Kansas  City,  etc.,  R.  R.  Co,,  57 
Mo.  433;  Abbott  v.  Kansas  City,  etc.,  R.  R.  Co.,  83  Mo. 
271  (53  Am.  Rep,  581);  Bowlsby  v.  Speer,  31  N.  J.  351 
(86  Am.  Dec.  216);  Oannon  v.  Hargadon,  10  Allen, 
106  (87  Am.  Dec.  225);  Dickinson  V.Worcester,!  Allen, 
19;  Bangor  v.  Lansil,  51  Me.  521;  Parks  v.  Newbury* 
port,  10  Gray,  28. 

The  supreme  court  of  California,  while  holding  that 
a  lower  proprietor  has  no  right  to  obstruct  the  pas- 
sage over  his  land  of  surface  water  resulting  from  rain, 
snow  or  springs,  declares  that  a  proprietor  of  higher 
land  bordering  on  a  river  cannot  enjoin  the  erection 
of  a  levee  or  embankment  by  the  proprietor  of  the 
lower  land  adjoining  his  in  the  rear,  the  design  of 
which  is  to  prevent  the  overflow  of  the  river  from 
flooding  the  lower  land,  though  such  embankment 
may  increase  the  accumulation  of  flood  water  on  the 
higher  land  the  owner  of  the  higher  land  having  like 
means  of  protecting  his  own  land.  McDaniel  v.  Cum- 
mings,  83  Cal.  515  (23  Pac.  795). 

See,  also,  Lamb  v.  Reclamation  District,  73  Cal.  125 
(2   Am.   St.   Rep.    775,   14   Pac.    625),   and    Gray  v. 
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MeWiUMms,  98  Cal.  157  (35  Am.  St.  Rep.  163,32  Pac. 
976). 

NoWy  it  clearly  appears  from  the  evidence  in  this 
case  that  the  appellants  can  protect  their  land  from 
overflow  by  repairing  and  raising  the  dikes  which  they 
have  hitherto  depended  upon  for  their  protection 
against  floods  and  freshets.  If  they  refuse  to  do  so, 
they,  and  not  others,  must  suffer  the  consequences. 
They  have  a  perfect  right  to  permit  their  own  land  to 
be  flooded,  and  the  respondents  have  no  right  to  pre- 
vent them  from  doing  so,  but  we  think  they  have  no 
legal  right  to  prevent  the  respondents  from  resorting 
to  any  proper  means  of  self-protection. 

We  have  thus  far  proceeded  upon  the  theory  that 
the  dike  complained  of  will  set  back  the  water  upon 
appellants'  land,  and  that  injury  will  thereby  result. 
The  trial  court,  however,  as  we  have  already  observed, 
found  the  facts  to  be  otherwise,  and  although  the  evi- 
dence  upon  that  point  is  conflieting,  we  are  unable  to 
say  that  the  conclusion  of  the  court  is  not  fairly  sus- 
tained by  the  evidence.  It  appears  from  the  undis- 
puted proofs  that  the  land  included  within  the  diking 
district  has  not  hitherto  been  drained  directly  into 
the  sea,  but  into  the  contiguous  streams,  and  especially 
into  Dry  Slough,  the  bed  of  which  is  lower  than  the 
adjoining  land.  It  further  appears  that  a  ditch  has 
been  excavated  along  the  north  side  of  the  dike  from 
Dry  Slough  to  the  river,  in  which  boxes  have  been  or 
will  be  placed  to  carry  off  all  surplus  water.  And, 
according  to  the  testimony  of  several  of  the  witnesses, 
this  ditch  will  convey  away  all  surface  water  and  seep- 
age which  will  ordinarily  flow  from  appellants'  land; 
and,  if  that  is  so,  they  have  no  cause  of  complaint  so 
far  as  ordinary  surface  water  is  concerned.     For  pro- 
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taction  against  floods  and  sudden  freshets  they  must 
rely  upon  their  own  exertions.  The  respondents  have 
done  no  illegal  act  and  therefore  ought  not  to  be  com- 
pelled to  undo  what  they  have  done  at  great  expense 
and  as  a  means  of  self-protection. 
The  judgment  must  be  affirmed. 

HoYT,  C.  J.,  and  Gordon  and  Scott,  JJ.,  concur. 

Dunbar,  J.,  dissents. 


[No.  1827.  Decided  February  24. 1806.1 

The  State  of  Washington  on  the  Relation  of  George 
E.  Starrett  et  aZ.,  Appellants,  v.  Francis  W.  James, 
Respondent. 

% 

MANDAMUS  —  WHEN   LIES  —  PARTIES  IS  nTTEBEST. 

Under  the  rule  that  xuandamns  wUI  lie  only  at  the  instance  of 
parties  in  interest,  the  writ  will  not  issue  at  the  suit  of  two  directors 
of  a  school  district  against  the  third  director  to  compel  him  to  sign 
warrants  for  the  payment  of  the  salaries  of  certain  teachers. 

* 

Appeal  from  Superior  Court,  Jefferson  County. — 
Hon.  R.  A.  Ballinoer,  Judge.     Affirmed. 

W.  F.  Rupert,  for  appellants. 
Warren  Carroll,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

ScoTT,  J. — ^This  was  a  proceeding  in  mandamus 
brought  by  the  relators,  as  members  of  the  board  of 
directors  of  School  District  No.  1  of  Jefferson  county, 
against  the  respondent,  the  third  director,  to  compel 
him  to  sign  warrants  ordered  issued  by  said  board 
in   payment  of  the  salaries  of  certain  teachers  who 
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are  not  parties  to  this  proceeding.  The  warrants 
had  been  signed  by  the  relators.  The  superior  court 
granted  the  alternative  writ;  return  was  made  thereto, 
and  upon  the  hearing  the  court  ordered  the  same  dis- 
solved, and  the  relators  have  appealed. 

It  does  not  appear  what  reason  or  ground  induced 
the  court  to  lind  in  favor  of  the  respondent,  and  it  is 
not  material  if  there  is  any  good  reason  why  the  final 
writ  should  not  have  issued.  The  respondent  contends 
that  the  relators  have  no  interest  in  the  matter  in  con- 
troversy, and  consequently  had  no  right  to  institute 
the  proceedings.  In  our  opinion,  this  position  is  well 
taken.  Such  proceedings  can  only  be  brought  by 
parties  ip  interest.  See  14  Am.  &  Eng.  Enc.  Law,  p. 
218,  and  cases  cited.  The  action  was  merely  to  en- 
force a  private  demand,  and  the  interested  parties 
would  be  the  ones  who  held  the  claims  and  to  whom 
the  warrants  should  have  been  issued.  The  relators 
had  no  such  interest  in  the  matter  as  would  author- 
ize them  to  invoke  the  aid  of  the  court. 

Afiirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 


[No.  1847.  Decided  February  24,  1896.] 

Oeorqe  F.  Frye  et  ux.,. Respondents,  v.  Homer  M. 
Hill  et  al.,  Respondents,  John  Collins  et  aL,  Appel- 
lants. 

KIGHT  TO  JUBY  TBIAL  —  WAIVER  —  ASSIONBfBNT  OF  LEASE  —  LIABILITY 

FOR  RENTS  —  PRIORITIES. 

Any  right  tbat  a  defendant  may  have  to  a  trial  by  jary  is  waived 
by  his  allowing  the  issues  to  be  made  up  as  though  the  action  were 
one  properly  triable  in  equity. 
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Th«  mortgage  of  a  building  erected  on  leased  premises  is  eiiti-' 
tied,  as  against  the  lessee  or  his  assignee,  to  priority  in  a  decree 
rendered  in  an  action  for  the  recovery  of  rents  due  ander  the  lease. 

An  assignment  of  a  lease  is  ineffectual  when  made  without  con- 
sideration and  without  the  knowledge,  or  consent  of  the  assignee. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Lanoley,  Judge.     Affirmed. 

William  Martin^  Crews  &  Oleason,  and  Stratton,  Lewis 
&  Oilman^  for  appellants. 

0.  H.  Fortsonj  Blaine  &  De  Vries,  and  Carr  &  Preston^, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondents  Frye  in  July,  1889,  ex- 
cuted  a  lease  of  a  certain  lot  in  the  city  of  Seattle  to- 
respondent  Homer  M.  Hill  for  a  term  of  years,,  for 
wiiich  said  Hill  was  to  pay  a  monthly  rental^ 
and  he  also  agreed  to  erect  a  brick  building  upon  the 
lot  which,  at  the  expiration  of  the  term,  was  to  be  ap* 
praised,  and  the  value  thereof  was  to  be  paid  to  him 
by  the  lessors.  Hill  and  wife  obtained  a  loan  of 
$4,000  of  respondent  Waterman,  which  was  used  in 
the  erection  of  this  building,  and  they  gave  a  chattel 
mortgage  thereon  to  said  Waterman  to  secure  the 
same,  and  subsequently,  with  the  consent  of  the  les- 
sors, assigned  said  lease  to  her  as  an  additional  meana 
of  securing  the  payment  of  the  loan.  Thereafter, 
Hill  and  wife  made  another  assignment  of  said  lease 
to  the  appellants  John  Collins  and  Fred  E.  Sander,  by 
the  terms  of  which  Collins  and  Sander  agreed  to  pay 
the  rent  for  the  premises  as  stipulated  in  the  lease. 
The  Waterman  loan  was  made  in  March,  1890,  to  run 
one  year.  The  rent  was  paid  up  to  September,  1892,. 
after  which  time  default  was  made,  and  the  respond- 
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ents  Frye  brought  this  action  on  the  equity  side  of  the 
court  to  recover  the  same,  then  amounting  to  upwards  of 
$4,000,  and  to  have  the  lease  forfeited,  and  the  amount 
of  rent  recovered  declared  a  first  lien  upon  the  build- 
ing, and  to  have  the  building  sold  and  the  proceeds 
applied  in  payment  of  said  rent.  The  respondents 
Hill  and  wife  answered,  and  also  filed  a  cross-com- 
plaint against  said  Collins  and  Sander  setting  up  the 
assignment  of  the  lease  to  respondent  Waterman  as  a 
mortgage  and  an  absolute  assignment  of  the  same 
later  to  appellants  Collins  and  Sander  as  aforesaid, 
and  asked  that  judgment  be  rendered  against  them  for 
the  back  rent  as  assignees  of  the  lease  und  tenants  in 
possession  of  the  premises;  and  they  also  set  forth 
certain  articles  of  agreement  which  they  claimed  to 
have  entered  into  with  Collins  and  Sander  for  the 
purpose  of  conducting  a  newspaper,  alleging  several 
thousand  dollars  to  be  due  them  thereon^  and  asked 
for  an  accounting.  Mrs.  Waterman  filed  a  cross- 
complaint  setting  up  her  interests,  and  appellant 
Oleason  intervened,  claiming  to  be  the  assignee  of  ap- 
pellant Collins  to  said  lease,  Sander  and  wife  having 
previously  assigned  their  interest  to  Collins.  We 
have  only  attempted  in  the  foregoing  to  state  enough 
to  show  the  general  nature  of  the  issues  involved. 

A  trial  was  had,  findings  of  fact  were  made,  and  a 
decree  rendered  awarding  certain  relief  to  the  plain- 
tiffs, and  giving  them  judgment  for  the  amount  of  the 
rent  due,  finding  that  the  Waterman  loan  was  the  first 
lien  upon  the  building,  and  finding  that  intervenor 
Gleason  had  no  interest  in  the  premises.  Collins  and 
wife  and  Sander  and  wife  and  Gleason  appealed  there- 
from. The  facts  were  not  settled,  and  but  two  matters 
are  presented  for  our  consideration.  It  is  contended 
that  the  court  erred  in  refusing  to  grant  appellants 
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Collins  and  Sander  a  trial  by  jury,  and  in  support  of 
this  it  is  claimed  that  they  objected  to  the  various 
matters  brought  into  the  case  by  the  cross-complaints 
of  the  other  defendants,  and  moved  to  strike  the  same 
from  the  records.  No  page  of  the  record  is  called  to 
our  attention  where  such  a  motion  appears,  and  we 
have  failed  to  find  any.  It  appears  that  demurrers 
were  filed  to  these  cross-complaints  on  the  ground 
that  they  did  not  state  a  cause  of  action,  that  the 
same  were  overruled,  and  that  thereafter  said  appel- 
lants took  issue  as  to  the  matters  alleged.  The  action 
as  it  stood  was  properly  triable  in  equity,  and  the  ap- 
pellants, conceding  that  they  would  have  had  a  right 
to  a  trial  by  jury  had  they  preserved  their  rights, 
waived  the  same  by  allowing  the  various  equitable  is- 
Bues  to  be  made  up  without  objection. 

It  is  next  contended  by  them  that  the  court  erred  in 
not  finding  that  the  claim  of  respondent  Waterman 
upon  the  building  was  subject  to  plaintiffs'  lien  for  the 
rent  due,  and  that  the  court  should  have  decreed  that 
the  proceeds  of  the  building  be  first  applied  in  pay- 
ment of  the  rent,  and  it  is  contended  that  this  is  ap- 
parent from  the  pleadings.  It  is  insisted  that  appellants 
took  no  interest  by  the  assignment  of  the  lease  to  them, 
and  that  they  never  went  into  possession  of  the  prem- 
ises, but  the  court  found  otherwise,  and  found  that 
they  did  go  into  possession  and  that  they  had 
agreed  to  pay  the  rent  as  stipulated  in  the  lease.  The 
assignment  of  the  lease  to  them  so  provided,  and  there 
was  no  such  provision  in  the  assignment  to  respondent 
Waterman.  Said  appellants  are  in  no  position  to 
urge  that  the  rent  due  should  have  been  decreed  a  first 
lien  upon  the  building.  The  plaintiffs  might  have 
had  some  ground  for  urging  this,  but  they,  evidently 
satisfied  with  the  judgment  rendered,  have  not  ap- 
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pealed,  and  under  the  circumstances  of  the  case  the 
rights  of  respondent  Waterman  were  superior  to  those 
of  these  appellants,  and  as  against  them  she  was  en- 
titled to  the  decree  requiring  them  to  pay  the  back 
rent  under  the  terms  of  the  assignment  of  the  lease 
made  to  them. 

As  to  appellant  Gleason,  the  court  found  that  the 
assignment  to  him  was  made  without  consideration 
and  without  his  knowledge  or  consent,  and  further- 
more that  he  was  not  a  citizen  of  this  country  but 
was  a  resident  of  Australia  and  not  capable  of  taking 
any  interest  under  and  by  virtue  of  said  assignment, 
and  that  he  did  not  take  any.  The  facts  not  being 
brought  here,  this  finding  must  stand. 

There  being  no  error  in  the  record,  the  judgment  is 
affirmed. 

HoYT,  0.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 
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Thb  Gray's  Harbor  Commercial  Company,  Respond- 
ent^ V.  M.  B.  WoTTON  et  al.,  Appellants, 

APPEAL — NOTICE  TO  INTERVEKOB. 

An  appeal  will  be  diBmissed  where  no  notice  has  been  served 
npon  an  intervening  defendant,  who  has  been  recognized  by  the  court 
and  parties  as  a  party  in  the  case,  even  though  there  has  been  no 
formal  order  made  allowing  him  to  intervene. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Appeal  dismissed. 

H.  W.  Lueders  (J.  B.  Bridges,  of  counsel),  for  appel- 
lants. 

Austin  E,  Griffiths,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^Thia  action  was  brought  to  foreclose  a 
mechanic's  lien  and  judgment  being  rendered  for  the 
plaintiff,  certain  of  the  defendants  appealed.  Re- 
spondent mores  to  dismiss  on  the  ground  that  the 
notice  of  appeal  was  not  served  upon  one  Oarlson,  who 
had  intervened  in  the  action.  It  is  conceded  by  ap- 
pellants that  Carlson  was  not  served,  but  it  is  claimed 
that  his  attempted  intervention  was  without  leave  of 
court  and  was  disallowed,  and  that  he  never  became  a 
party,  but  the  record  fails  to  substantiate  this  claim. 
While  no  formal  order  allowing  Carlson  to  intervene 
appears,  his  complaint  in  intervention  was  filed  alleg- 
ing that  leave  of  court  had  been  obtained,  and  no 
motion  was  made  to  strike  the  same  by  appellants  or 
anyone.  The  record  shows  that  several  demurrers 
were  filed  to  this  complaint  on  the  ground  that  it  did 
not  state  a  cause  of  action,  and  there  is  nothing  to 
show  that  these  demurrers  have  ever  been  disposed  of, 
nor  does  it  appear  that  the  court  has  taken  any  action 
upon  said  complaint  in  intervention  in  any  way.  The 
only  reference  thereto  which  we  have  found  in  any 
order  of  the  court,  and  none  has  been  called  to  our  at- 
tention by  the  parties,  is  in  an  order  made  by  the 
superior  court  of  King  county  allowing  an  assignee  of 
certain  of  the  defendants,  who  had  instituted  proceed- 
ings in  insolvency,  to  appear  in  the  superior  court  of 
Chehalis  county  and  defend  said  action,  and  in  giving 
the  title  of  the  cause  in  said  order  the  original  plain- 
tiffs and  defendants  are  mentioned  and  also  C.  F. 
Carlson  as  intervening  defendant.  Here  was  a  direct 
recognition  by  the  court,  if  any  further  was  needed, 
that  Carlson  was  a  party  to  the  case,  and  as  such  his 
claim  should  have  been  disposed  of  before  an  appeal 
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was  prosecuted,  and  notice  of  appeal  should  have  been 
served  upon  him. 
Dismissed. 

HoYT,  C.  J.,  and  Dunbar,  J.,  concur. 

Gordon,  J.,  took  no  part. 


14      89 
[No.  2020.    DMSlded  February  24, 1896.]  I**^  i^^ 

The  Smithson  Land  Company,  Respondent^  v.  John 

0.  Brautioam  et  ux..  Appellants. 

ISTOPPBIi — AOCXPTAlfCB  OF  BBNKFITB  UNDBB  COVBMAHT  OV  WABBANTY — 

ACTION  rOB  BBBACH. 

Where  a  grantee  in  a  deed  ayaila  himself  of  the  coTenants  of 
warranty  in  the  deed  to  receive  benefits  thereunder,  he  is  estopped 
from  maintaining  an  action  for  damages  for  breach  of  such  cov- 
enaate. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.    Reversed. 

/.  12.  &  R.  M.  Kinnear,  for  appellants. 
Blaine  &  De  Vries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — One  A.  E.  McEachem  was  the  owner 
of  certain  real  estate  situated  in  King  County,  upon 
which  there  was  an  outstanding  mortgage  held  by 
John  C.  Brautigam,  one  of  the  appellants.  This  mort- 
gage was  not  paid  when  due,  and  suit  was  brought  to 
foreclose  it,  and  under  a  decree  rendered  therein  the 
property  was  sold  and  bid  in  by  said  appellant,  who 
thereafter  obtained  a  sheriff's  deed  therefor.  After- 
wards, he  and  his  wife,  the  other  appellant,  for  the 
consideration  of  $600,  conveyed  it  by  warranty  deed  to 
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one  Nicbolai,  who  went  into  possession  under  said  deed. 
McEachern  brought  an  action  to  set  aside  the  decree  in 
the  foreclosure  suit,  the  sheriffs  deed  to  appellant  John 
C.  Brautigam,  and  the  deed  of  said  Brautigam  and  his 
wife  to  Nicholai,  on  the  ground  that  the  court  which 
rendered  the  decree  had  no  jurisdiction  so  to  do.  To 
this  action  the  appellants  and  said  Nicholai  were 
made  parties  defendant  and  the  sum  of  $525,  the  same 
being  the  amount  of  the  mortgage  debt  with  interest, 
was  paid  into  court  by  McEachern.  In  said  action  it 
was  adjudged  that  the  decree  of  foreclosure  was  void  for 
want  of  jurisdiction,  that  by  reason  of  its  invalidity 
the  title  of  McEachern  had  not  been  divested  by  the 
sale  of  the  property  thereunder,  and  that  by  the  pay- 
ment into  court  the  mortgage  on  the  property  was 
satisfied. 

Pending  this  litigation  the  property  was  conveyed 
by  Nicholai  and  wife  to  respondent.  Upon  the  rendi- 
tion of  the  decree  setting  aside  the  one  rendered  in 
the  foreclosure  proceeding,  the  $525  paid  into  court 
by  McEachern  was  paid  over  to  Nicholai,  or  his  at- 
torney, and  by  him  received  and  transferred  to  the 
respondent. 

The  present  action  was  brought  to  recover  damages 
for  a  breach  of  the  warranties  in  the  deed  from  appel- 
lants to  Nicholai,  caused  by  failure  of  title  upon  the 
setting  aside  of  the  foreclosure  proceedings.  The  ap- 
pellants claimed  in  the  court  below,  and  claim  here, 
that,  when  Nicholai  and  the  respondent  received  the 
$525  paid  into  court  by  McEachern,  they  elected 
to  waive  their  right  of  action  upon  the  warranty  growing 
out  of  the  failure  of  title  by  reason  of  the  decree  in  the 
action  in  which  such  money  had  been  deposited.  The 
superior  court  held  to  the  contrary,  and  in  so  doing 
we  think  committed  reversible  error.    It  must  be  pre- 
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8umed  that  Nicholai  claimed  the  money,  or  it  would 
not  have  been  paid  over  to  hira,  and  that  respondent 
acquiesced  in  what  was  done  by  Nicholai  and  is  bound 
by  his  acts.  The  only  theory  upon  which  Nicholai's 
claim  to  the  money  could  have  been  founded  was  that 
by  reason  of  appellant's  deed  of  the  premises  to  him 
he  had  been  subrogated  to  their  rights.  But  this 
could  have  been  so  only  by  force  of  the  covenants  of 
warranty  in  the  deed.  Hence,  the  liability  of  appellants 
upon  these  covenants  was  the  ground  upon  which  he 
claimed  and  received  the  money.  And  having  availed 
himself  of  the  force  of  such  covenants  for  that  pur- 
pose he  is  estopped  from  maintaining  an  action  for 
damages  upon  such  covenants.  He  could  not  make 
use  of  the  covenants  in  the  deed  to  reach  the  money 
in  the  registry  of  the  court,  and  at  the  same  time 
maintain  an  action  for  their  breach.  If  no  consid- 
eration had  been  received  by  Nicholai  for  the  money 
paid  appellants,  so  that  without  anything  being  done 
by  him  he  could  have  maintained  an  action  for  money 
liad  and  received,  it  might  be  successfully  contended 
that  his  claim  therefor  would  not  be  satisfied  by  the 
receipt  of  a  less  amount  than  was  due.  But  the  de- 
livery of  the  deed  with  covenants  of  warranty  and  the 
taking  possession  of  the  property  thereunder  was  the 
consideration  for  the  money  paid,  and  the  only  remedy 
of  the  grantee  in  the  deed,  or  those  holding  under 
him,  was  upon  the  covenants  therein.  This  being  so, 
he  or  they,  after  the  breach  of  these  covenants  could 
not  make  use  of  them  to  obtain  valuable  benefits  and 
thereafter  maintain  an  action  for  damages  for  such 
breach.  When  they  made  such  use  of  the  covenants 
they  elected  to  waive  any  right  of  action  on  account  of 
the  breach. 

Some  other  questions  have  been  raised  in  the  briefs, 
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but  it  is  not  necessary  that  they  should  be  considered. 
The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  dismiss  the  action. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concur. 
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Alexander  Maitland,  Appellant,  v.  Andrew  Zanga, 

Respondent 

LIMITATION  OF  ACTIONS  —  BXBCUTOR Y  OONTB ACT  —  DKXAND  —  TRIAL  — 
ADHI8B10N  OF  INCOMPBTBNT  BVIDBVCB  —  JUDOB  A8  WITNBS8-- 
PLBADINa  AND  PBOOF  —  ILLBeALTTT  OF  CONTRACT. 

An  sgreement  to  convey  land  being  an  executory  contract,  the 
statute  of  limitations  will  not  begin  to  ran  as  a  bar  to  aetion  thereon, 
until  after  a  breach  of  the  contract. 

A  demand  upon  the  obligor  in  a  contract  for  the  conveyance  of 
land  to  execute  a  deed  to  a  third  person  for  the  benefit  of  the  obligee 
in  the  contract  is  substantially  a  demand  for  the  ezecatioii  of  the 
contract  according  to  its  terms. 

Error  in  the  admission  of  incompetent  testimony  on  cross-exam- 
ination wiU  not  be  considered  by  the  appellate  court  when  the 
record  does  not  contain  the  direct  testimony  upon  which  the  cross- 
examination  was  based. 

It  is  error  for  a  judge  presiding  at  the  trial  of  a  cause  to  testify 
therein  I  over  the  objection  of  a  party. 

Evidence  to  establish  the  illegality  of  a  contract  upon  which  an 
action  is  founded,  cannot  be  introduced  by  a  defendant  who  has  not 
put  the  matter  in  issue  by  pleading  it. 

Appeal  from  Superior  Court,  Snohomish  County.—^ 
Hon.  John  C.  Denney,  Judge.    Reversed. 

Frank  P.  Lewis,  for  appellant. 

John  W.  Miller,  and  D.  W.  Craddock,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^This  is  an  action  for  damages,  founded 
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OH  an  agreement  to  convey  land;  at  least,  we  construe 
the  contract  to  be  an  agreement  to  conyey.  The  con- 
tract was  executed  on  August  5, 1885.  On  November 
26, 1889,  something  more  than  four  years  after  the  ex- 
ecution of  the  contract,  the  respondent,  by  warranty 
deed,  oinveyed  said  lands  to  one  Roswell  Skeel,  a  third 
party  and  bona  fide  purchaser,  which  deed  was  duly 
recorded. 

The  answer  alleges  afSrmatively  that  the  contract 
was  a  gift  to  take  effect  at  respondent's  death ;  alleges 
fraudulent  representations,  ignorance  of  defendant, 
etc.  It  also  pleads  the  statute  of  limitations,  and  at 
the  threshold  of  the  case  we  may  as  well  dispose  of 
that  question.  It  is  contended  by  the  respondent 
that  this  was  an  executed  contract  and  that  the  stat- 
ute of  limitations  began  to  run  from  the  date  of  its 
execution;  that  more  than  six  years  having  intervened 
between  the  date  of  the  execution  and  the  commence- 
ment of  the  suit,  the  appellant  is  barred  by  the  stat- 
ute. As  we  have  before  said,  we  do  not  construe  this 
writing,  which  is  an  exhibit  in  the  case,  to  be  an  exe- 
cuted contract,  but  an  agreement  to  convey,  and  the 
statute  of  limitation  would  not  commence  to  run  until 
the  breach  of  the  contract  on  the  part  of  the  defend- 
ant. This  breach  was  made  when  he  sold  the  land  to 
Skeel,  thereby  putting  it  out  of  his  power  to  comply 
with  his  contract.  The  sale  having  been  within  six 
years  the  statute  does  not  bar. 

It  is»  however,  also  contended  by  the  respondent 
that  no  demand  was  made  upon  him  for  the  execution 
of  the  contract.  The  allegation  of  the  complaint  in 
that  respect  is : 

''And  on  or  about  January  18,  1890,  before  the  be- 
ginning of  this  action,  the  plaintiff  duly  tendered  to 
the  defendant  a  deed  of  the   undivided  one-half  of 
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said  lands  described  in  said  agreement  from  the  de- 
fendant to  ode  E.  C.  Kilbourne  of  Seattle,  for  the 
benefit  of  this  plaintiff,  to  be  executed  and  delivered 
by  the  defendant  in  pursuance  and  fulfillment  of  said 
agreement,  and  then  and  there  demanded  of  the  de- 
fendant that  he  execute  and  deliver  said  deed.  But 
the  defendant  then  and  there  refused  to  do  so,%etc. 

It  id  the  contention  of  the  respondent  that  he  was 
under  no  obligation,  under  the  contract,  to  deed  this 
land  to  any  one  but  the  appellant;  but  we  think  this 
is  an  unfounded  contention.  The  allegation  that  the 
respondent  was  requested  to  execute  the  deed  for  the 
benefit  of  the  appellant  we  think  was  substantially  a 
demand  for  the  execution  of  the  deed  to  the  appellant, 
and  its  execution  would  have  been  a  perfect  defense 
in  an  action  either  to  enforce  the  contract  or  for 
damages  for  its  breach. 

Appellant  alleges  errors  on  the  part  of  the  court  in 
admitting  incompetent  testimony  on  cross-examina- 
tion of  the  appellant,  but  as  the  direct  testimony  of 
the  appellant  has  not  been  brought  here  this  court  is 
unable  to  determine  what  relation  the  questions  ob- 
jected to  on  cross-examination  bear  to  the  testimony 
offered  on  the  direct  examination,  and  we  do  not  feel 
warranted,  therefore,  in  passing  upon  the  questions 
raised. 

During  the  progress  of  the  trial,  the  presiding 
judge,  at  the  request  of  the  respondent  and  over  the 
objections  of  the  appellant,  took  the  witness  stand  and 
testified  concerning  testimony  offered  by  the  appellant 
in  some  prior  case  involving  the  matter  in  dispute. 
This  is  assigned  by  the  appellant  as  error,  and  while 
the  authorities  are  somewhat  conflicting  on  this  prop- 
osition, we  think  the  weight  of  authority  and  the 
better  reasoning  are  opposed  to  the  admission  of  such 
testimony.     Respondent  contends  that  because  it  is  a 
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well  established  rule  that  jurors  may  testify  in  a  case, 
there  is  no  reason  why  the  judge  should  not  be  al- 
lowed to  do  so.     But  it  seems  to  us  that  there  are 
many  reasons  why  the  judge  should  Aot  be  allowed  to 
testify,  that  would  not  weigh  in  the  case  of  a  juror. 
If  the  defendant  is  entitled  to  the  testimony  of  the 
judge^  the  plaintiff  is  equally  entitled  to   his   testi- 
mony,  and  it  might  eventuate,  if  this  practice  were  to 
be  tolerated,  that  the  judge,  upon  a  motion  for  a  non- 
suit, would  be  compelled  to  pass  upon  the  weight  of 
his  own  testimony,  and  considering  the  inclination  of 
the  human  mind  to  attach  more  importance  to  its  own 
statements  than  to  those  of  others,  it  is  easy  to  see 
that  the  rights  of  the  litigants  might  be  prejudiced  in 
such  a  case.     Again,  while  upon  the  witness  stand,  he 
would  have  a  right  to   all  the  protection   that  any 
other  witness  has  under  the  law.     He  could  refuse  to 
answer  questions  which  in  his  judgment  might  tend  to 
criminate  him.     He  might  decline  to  answer   ques- 
tions the  admissibility  of  which  it  would  be  necessary 
for  the  court  to  determine  and  which  would  bring  him 
as   a  witness   in   conflict  with   himself  as  a  court. 
Again,  it  would  to  a  certain  extent  lead  to  the  embar- 
rassment of  the  jury,  who  are  subordinate  officers  of 
the  court  and  under  its  directions,  to  have  to  weigh 
the  testimony  of  the  judge  in  the  same  scales  with 
the  testimony  of  other  witnesses  in  the  case  whose 
testimony  was  opposed  to  that  of  the  judge.     And  in 
many  ways,  it  seems  to  us  that  this  practice  would' 
lead  to  embarrassment  and  would  have  a  tendency  to 
lower  the  standard  of  courts  and  bring  them  into  con- 
tempt.    There  is  no  necessity  for  this  practice,  for, 
under  the  liberal  provisions  of  our  laws,  if  a  party  de- 
sires to  avail  himself  of  the  testimony  of  the  judge, 
another  judge  may  be  called  in  to  preside  at  the  trial 
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of  the  cause.  We  therefore  think  it  was  error  on  the 
part  of  the  judge^  over  the  ohjection  of  the  appellant, 
to  testify  in  the  cause. 

The  following  instruction  by  the  court  is  also 
alleged  as  error  : 

"You  are  further  instructed,  gentlemen  of  the  jury, 
that  if  you  find  from  the  evidence  in  this  case  that 
this  contract  or  receipt  was  executed  in  pursuance  of  a 
contract  that  was  entered  into  prior  to  the  time  of  the 
defendant  making  his  final  proof  upon  this  piece  of 
land,  and  that  he  entered  into  a  contract  at  that  time 
to  furnish  him  with  supplies  and  money,  and  that 
this  receipt  was  a  part  of  and  grew  oat  of  that  con- 
tract, then  you  will  find  for  the  defendant,  for  such 
contract  was  void." 

This  instruction  was  duly  excepted  to  by  the  ap* 
pellant,  for  the  reason  that  no  issue  was  made  by  the 
pleadings  that  would  justify  such  an  instruction;  that 
there  was  no  allegation  in  the  answer  that  the  con- 
tract was  made  in  violation  of  public  policy  or  of  the 
public  laws.  It  is  contended,  however,  by  the  re- 
spondent, that  proof  of  the  illegality  of  a  contract  may 
be  admitted  whether  it  is  pleaded  or  not,  and  of  course, 
if  it  were  competent  to  admit  testimony,  it  would  be 
competent  for  the  court  to  instruct  upon  its  effect. 

Many  cases  are  cited  by  the  respondent  to  sustain 
this  contention,  and  some  of  them  at  first  glance 
would  seem  to  do  so,  but  we  are  satisfied  that  they  can 
all  be  distinguished  from  the  case  at  bar,  with  the  ex- 
ception possibly  of  the  first  case  cited,  viz.,  Sheldon  v. 
Pruesiner,  52  Kan.  679  (35  Pac.  201).  There  the  rule 
was  announced  that  the  courts  in  the  due  administra- 
tion of  justice  will  not  enforce  a  contract  in  violation 
of  law  or  permit  a  plaintiff  to  recover  upon  a  trans- 
action against  public  policy,  even  if  the  invalidity  of 
the  contract  or  transaction  be  not  specially  pleaded. 
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This  rule  was  announced  upon  the  strength  of  Oscan- 
yan  v.  Arms  Co.^  103  U.  S.  261,  but  we  think  upon  a 
misconception  of  what  was  decided  by  the  United 
States  supreme  court  in  the  case  cited.  There  the 
court  decided  that  where  it  was  shown  by  the  opening 
statement  of  counsel  for  the  plaintiff  that  the  contract 
on  which  the  suit  was  brought  was  void  as  being 
either  in  violation  of  law  or  against  public  policy,  the 
court  would  direct  the  jury  to  find  a  verdict  for  the  de- 
fendant, notwithstanding  the  invalidity  of  the  con- 
tract was  not  specially  pleaded.  The  court  in  the 
course  of  its  opinion  said  : 

''In  the  trial  of  a  cause  the  admissions  of  counsel,  as 
to  matters  to  be  proved,  are  constantly  received  and 
acted  upon.  They  may  dispense  with  proof  of  facts  for 
which  witnesses  would  otherwise  be  called.  They  may 
limit  the  demand  made  or  the  set  off  claimed.  In- 
deed, any  fact,  bearing  upon  the  issues  involved,  ad- 
mitted by  counsel  may  be  the  ground  of  the  court's 
procedure  equally  as  if  established  by  the  clearest 
proof.  And  if  in  the  progress  of  a  trial,  either  by 
such  admission  or  proof,  a  fact  is  developed  which 
must  necessarily  put  an  end  to  the  action,  the  court 
may,  upon  its  own  motion,  or  that  of  counsel,  act  upon 
it  and  close  the  case.'' 

And  the  court  gave  the  following  illustration  : 

• 

''  If,  on  a  trial  for  a  homicide,  ...  it  should 
appear  from  the  opening  statement  that  the  accused 
had  been  pardoned  for  the  offense  charged,  it  would 
be  a  waste  of  time  to  listen  to  the  evidence  of  his 
original  criminality.'' 

But  that  is  altogether  a  different  proposition  from 
the  one  at  bar.  It  is  presumed  that  counsel  would 
properly  state  his  case,  and  it  ought  to  go  to  the  court 
with  all  the  force  of  a  pleading,  so  far  as  admissions 
are  concerned;  and  if  the  plaintiff  admits,  either  by 

7—13  WASH. 
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his  own  proof  or  by  the  admission  of  his  counsel,  that 
his  cause  of  action  arises  ex  turpi  cavMif  he  certainly 
ought  not  to  be  allowed  to  proceed  with  his  action; 
for  the  plaintiff  and  defendant  being  in  pari  delicto^ 
the  time  of  the  court  should  not  be  taken  up  in 
settling  differences  between  them  which  grew  out  of 
illegal  proceedings  or  contracts  on  the  part  of  both. 

But^  while  it  is  true  that  the  courts  will  not  enforce 
illegal  contracts,  the  fact  that  such  contract  is  illegal 
must  be  determined  like  any  other  fact^  and  to  be 
fairly  determined  it  must  be  nocade  an  issue  by  the 
pleadings,  or  be  determined  by  the  admission  of  the 
plaintiff  or  by  testimony  which,  in  the  language  of 
the  supreme  court  of  the  United  States,  ^  must  neces- 
sarily prove  the  illegality  of  the  contract,"  as  in  the 
instance  cited  by  the  court,  or  where  some  public  rec- 
ord was  introduced  which  could  not  be  disputed.  In 
that  event  the  reason  for  requiring  it  to  be  pleaded 
would  not  attach. 

The  next  case  cited  by  the  respondent,  viz..  Ah  Boon 
V.  Smith,  "215  Or.  89  (34  Pac.  1093),  explicitly  recog- 
nizes  this  principle.  There  it  was  held  that  where 
the  plaintiff  in  an  action  on  a  contract  discloses  on 
his  examination  in  chief  the  illegality  of  the  contract, 
the  case  should  be  dismissed,  though  defendant  did 
not  specially  plead  such  illegality;  and  the  court  in 
the  course  of  its  opinion  says:  ''The  question  in  this 
case  then  is  as  to  whether  the  illegality  of  the  pre- 
tended contract  appeared  from  plaintiff's  own  case;" 
and  expressly  announces  the  rule  that  ''  a  defendant 
who  has  not  pleaded  the  illegality  of  the  contract 
sued  on  has  no  right  to  offer  evidence  of  such  illegal- 
ity;" but  proceeds  to  say  that,  "no  waiver  by  the  de- 
fendant,  or  neglect  to  plead  such  defense  can  oblige 
the  court  to  entertain  an  action  founded  upon  an  ille- 
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gal  or  immoral  contract,  when  such  illegality  appears 
in  the  case;''  farther  on  determining  how  it  shall  ap- 
pear, riz.,  by  the  testimony  of  the  plaintiff.  And  the 
court  there  cites  approvingly  the  case  of  Buehiel  v, 
Svans,  21  Or.  309  (28  Pac.  67),  where  it  was  expressly 
held,  upon  a  full  riew  of  the  authoritiee,  that  the  ille- 
gality of  a  contract  could  only  be  made  an  issue  where 
it  was  pleaded  by  the  defendant  or  shown  by  the  proof 
of  the  plaintiff. 

No  case  cited  by  the  respondent,  or  which  we  have 
been  able  to  find,  goes  to  the  exteut  of  holding  that, 
in  the  absence  of  pleading  the  illegality  of  the  contract 
in  defense,  the  defendant  can  introduce  testimony  to 
establish  its  illegality;  and,  if  they  did  so  hold,  we 
should  not  be  inclined  to  follow  them,  for  it  would  be 
in  violation  of  a  uniformly  accepted  rule  of  pleadings, 
that  the  testimony  must  correspond  with,  and  be  re- 
sponsive to,  the  allegations;  and  this  is  based  upon 
the  sensible  and  just  idea  that  a  litigant  is  entitled  to 
Jcnow  by  the  pleadings  what  proposition  it  is  necessary 
for  him  to  prove  or  disprove  in  the  trial  of  the  cause. 
It  would  certainly  be  opposed  to  all  the  rules  of  plead- 
ing to  allow  a  snap  judgment  to  be  taken  upon  a  lit- 
igant by  springing  a  question  concerning  which  he 
had  had  no  notice  until  after  h^s  case  was  submitted 
to  the  court,  and  to  which  he  had  had  no  opportunity  to 
reply.  This  is  an  affirmative  defense.  To  all  affirma- 
tive defenses  the  plaintiff  has  a  right  to  reply,  and  to 
make  his  reply  effective  by  the  introduction  of  testi- 
mony to  sustain  it.  If,  as  in  Oscanyan  v.  Arms  Co.y 
^supra,  the  plaintiff  sees  fit,  either  by  admissions  of 
his  attorney  or  by  his  own  direct  testimony,  to  bring 
to  the  notice  of  the  court  the  accepted  fact  that  the 
contract  sued  upon  was  an  illegal  one,  of  course  he 
4;annot  be  heard  to  complain  that  the  question  of  the 
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illegality  of  the  contract  was  not  raised  by  the  plead- 
ingSy  and  that  he  has  had  no  notice  of  such  an  issae 
in  the  cause,  for  he  has  seen  fit  to  put  the  question  in 
issue  without  notice. 

For  the  two  errors  last  discussed  the  judgment  will 
be  reversed  and  the  cause  remanded  with  instructions 
to  grant  a  new  trial. 

Andbrs,  Gordon  and  Scott,  JJ.,  concur. 

HoYT,  C.  J.,  concurs  in  the  result. 
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D.  H.  Mullen,  Appellant,  v.  C.  E.  Sackett,  County 

Auditor f  Respondent, 

COUNTIES — AMOUNT     OP      INDEBTEDNESS  —  HOW     COMPUTED — UNPAID 

TAXES  AS  ASSETS  —  JUDICIAL  NOTICE. 

A  county  auditor  is  not  justified  in  refusing  to  issue  a  warrant 
for  a  duly  audited  and  allowed  claim  against  the  county,  if  the  cash 
on  hand,  together  with  the  amount  of  uncollected  taxes,  when  de* 
ducted  from  the  total  amount  of  indebtedness,  will  bring  such  in- 
debtedness within  the  one  and  one-half  per  cent,  limit  of  the  assessed 
valuation  of  property  in  the  county. 

The  court  will  take  judicial  notice  of  the  fact  that  all  of  the  taxes 
upon  the  assessment  roll  of  a  county  are  never  collected  until  years 
after  they  are  assessed. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Reversed. 

Austin  E.  Griffiths,  for  appellant. 
J.  B.  Bridges,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  PlaintiflF  was  the  owner  of  certain  al- 
lowed claims  against  the   county   of  Chehalis,  and 
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brought  this  proceeding  to  compel  the  auditor  to  issue 
warrants  upon  the  county  treasurer  in  his  favor  for 
their  respective  amounts. 

The  sufficiency  of  the  petition  was  not  challenged, 
and  the  facts  therein  alleged  were  admitted  by  the 
answer  of  respondent,  and  the  only  reason  stated 
therein  why  he  did  not  issue  the  warrants  was  that  at 
the  time  the  services  were  rendered,  for  which  the 
claims  had  been  allowed,  the  county  was  indebted  in 
an  amount  in  excess  of  one  and  one-half  per  cent, 
of  the  assessed  valuation  of  the  property  therein  as 
shown  by  the  last  assessment  roll.  The  fact  that  the 
indebtedness  exceeded  that  amount  was  alleged  in 
the  answer,  but  it  is  clear  from  statements  made  in 
connection  with  such  allegations,  that  in  estimating 
the  amount  of  such  indebtedness  no  deduction  was 
made  from  the  total  on  account  of  unpaid  taxes  for 
which  the  property  against  which  they  were  assessed 
had  not  been  sold  to  satisfy. 

In  State,  ex  rel.  Barton,  v.  Hopkins,  ante,  p.  59,  it  was 
held  that  the  amount  of  indebtedness  within  the 
meaning  of  the  constitutional  prohibition  was  the 
total  amount  of  indebtedness  less  the  amount  of  such 
unpaid  taxes.  It  follows  that  the  facts  stated  in  the 
answer  were  not  sufficient  to  justify  the  action  of  the 
auditor  in  refusing  to  issue  the  warrants,  if  there  were 
any  taxes  remaining  uncollected  on  any  of  the  assess- 
ment rolls  of  the  county.  If  there  were  such  taxes 
remaining  unpaid,  it  was  the  duty  of  th'e  auditor  to 
have  shown  the  amount  thereof,  and  that  after  such 
amount  had  been  deducted  from  the  total  indebted- 
ness the  balance  exceeded  the  one  and  one-half  per 
cent. 

The  record  is  silent  as  to  whether  or  not  there  were 
uncollected  taxes  upon  any  of  the  assessment  rolls  of 
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the  county,  and  if  the  decision  is  to  be  founded  upon 
the  existence  of  9uch  unpaid  taxes  it  will  be  because 
it  is  the  duty  of  this  court  to  take  judicial  notice  of 
such  fact.  We  think  it  our  duty  so  to  do.  The  fact 
that  all  of  the  taxes  upon  the  assessment  roll  of  a 
county  are  never  collected  until  years  after  they  are 
assessed  is  matter  of  common  knowledge  in  this  state, 
and  if  it  is  a  matter  of  common  knowledge,  it  is  the 
duty  of  the  courts  to  take  judicial  notice  thereof. 
That  which  all  of  the  inhabitants  of  a  state  must  be 
presumed  to  know  should  be  taken  notice  of  by  the 
courts.  Greenleaf,  in  his  work  upon  Evidence,  §  6, 
after  stating  at  some  length  matters  of  which  courts 
should  take  judicial  notice,  closes  the  discussion  with 
the  statement  that, ''  In  fine,  courts  will  generally  take 
notice  of  whatever  ought  to  be  generally  known  within 
the  limits  of  their  jurisdiction."  And  the  rule  as 
thus  announced  by  this  learned  author  so  well  accords 
with  common  sense  that  we  feel  justified  in  adopting 
it. 

It  follows  that  it  must  be  presumed  that  there 
should  have  been  deductions  made  from  the  total  out* 
standing  indebtedness  on  account  of  taxes  due  the 
county  which  had  not  been  paid,  and  that  for  that 
reason  it  did  not  appear  from  the  answer  of  the  re* 
spondent  that  the  county  was  indebted  beyond  its  con- 
stitutional limit;  and  as  that  was  the  only  ground 
upon  which  he  sought  to  justify  his  action,  his  attempt 
so  to  do  was  insufficient. 

The  judgment  will  be  reversed  and  the  cause  re* 
manded  with  instructions  to  sustain  the  demurrer  to 
the  answer. 

Dunbar,  Anders  and  Scott,  JJ.,  concur. 

Gordon,  J.,  concurs  in  the  result. 
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[Ra  1904.    Decided  February  25, 189a] 

Tub  State  of  Washington,  Respondent,  v.  William 

AllbNi  Appellant. 

BSPXAL  or  OLSOMABGABINB  LAW  —  ErPSCT  OJi   PBKDING  PB08BCUTION. 

Since  the  act  of  If  arch  11,  1896,  makisg  it  a  miademeanor  for  any 
person  to  h*ve  in  hia  potfleacion  with  intent  to  sell  or  lerve  to 
patrons  any  t»mpoand  made  in  imitation  of  butter,  effects  a  repeal 
of  $242  of  the  Penal  Code  npon  the  aame  sabject  matter,  without 
any  saving  clause  as  to  {^ending  prosecutions,  a  defendant  who  has 
been  convicted  under  §242  and  has  taken  an  appeal  therefrom,  is 
entitled  t6  a  discharge  by  the  repeal  of  said  §  242  pending  his  appeal. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.    Reversed. 

W,  A.  Lewis,  for  appellant. 

/.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J.— ^Appellant  was  convicted  of  a  violation 
of  §  34  of  the  act  of  March  2, 1691  (§  242,  Penal  Code). 
This  section  was  in  the  following  language: 

''  No  person  or  peraons  shall  sell,  supply,  or  offer 
for  sale  or  exchange  any  oleaginous  substance,  or 
any  compound  of  the  same,  purporting  to  be  butter 
or  cheese  or  having  the  semblance  of  butter  or  cheese, 
other  than  that  produced  from  wholesome  and  un- 
adulterated milk  or  cream  of  the  same,  unless  the 
said  oleaginous  substance,  and  the  package  contain- 
ing the  same,  shall  be  marked  so  as  to  plainly  indicate 
its  true  character  and  distinguish  it  from  pure  and 
genuine  dairy  products;  and  in  any  public  dining  or 
eating  room  where  imitation  dairy  product  or  pro- 
ducts are  commonly  or  knowingly  used  as  an  article 
of  food,  the  bill  of  fare  used  in  such  dining  or  eating 
room  shall  state  the  fact  in  the  same  sized  type  as  is 
used  in  printing  the  body  of  said  bill  of  fare;  or  if  no 
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bill  of  fare  is  used,  then  in  a  conspicuous  place  of 
said  dining  or  eating  room,  easily  seen  by  any  one 
entering  said  room,  shall  be  posted  a  notice  stat- 
ing the  name  or  names  of  such  imitation  dairy  products: 
Provided,  That  the  addition  of  harmless  coloring  matter 
to  any  product  manufactured  from  pure,  unadulter- 
ated milk,  or  the  cream  thereof,  shall  [not]  come  with- 
in the  provisions  of  this  act:  Provided  further,  That 
milk  drawn  from  cows  within  fifteen  days  before  and 
five  days  after  parturition  shall  be  construed  to  be  un- 
clean, impure  and  unwholesome.  Any  person  violat- 
ing  any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  two  hundred  dollars,  or  by 
not  less  than  one  month  nor  more  than  three  months' 
imprisonment  in  the  county  jail,  or  by  both  such  fine 
and  imprisonment." 

Pending  an  appeal  from  the  judgment  and  sentence 
the  legislature  passed  the  act  of  March  11,  1895,  of 
which  §5  (Laws  1895,  p.  70)  was  in  the  following 
language: 

^'  No  person,  by  himself,  his  agents  or  his  servants, 
shall  render  or  manufacture,  sell,  offer  for  sale,  expose 
for  sale  or  have  in  his  possession  with  intent  to  sell  or 
serve  to  patrons,  guests,  boarders  or  inmates  in  any 
hotel,  eating  house,  restaurant,  public  conveyance  or 
boarding  house  or  public  or  private  hospital,  asylum, 
school  or  eleemosynary  or  penal  institution,  any  arti- 
cle, product  or  compound  made  wholly  or  partly  out 
of  any  fat,  oil  or  oleaginous  [substance],  or  compound 
thereof,  not  produced  directly  and  wholly  at  the  time 
of  manufacture  from  unadulterated  milk  or  the  cream 
from  the  same  with  or  without  harmless  coloring  mat- 
ter which  shall  be  in  imitation  of  yellow  butter  pro- 
duced from  pure,  unadulterated  milk  or  the  cream 
from  the  same:  Provided,  That  nothing  in  this  act 
shall  be  construed  to  prohibit  the  manufacture  or  sale  of 
oleomargarine  in  a  separate  and  distinct  form,  and  in 
such  manner  as  will  advise  the  consumer  of  its  real 
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character,    free   from   coloration   or  ingredient  that 
causes  it  to  resemble  butter." 

And  said  last  named  act,  in  §  24,  provided  that ''  all 
acts  and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed;"  and  contained  no 
saving  clause  as  to  actions  pending  for  violation  of  re- 
pealed provisions. 

It  is  familiar  law  that  the  repeal  of  a  statute 
pending  a  prosecution  thereunder,  without  any  saving 
clause  as  to  such  prosecution,  will  prevent  its  being 
further  prosecuted,  and  this  rule  applies  as  well  after 
judgment  and  sentence,  pending  an  appeal  duly  taken 
therefrom,  as  before  the  final  determination  in  the 
trial  court.  A  question  is  therefore  presented,  pre- 
liminary to  an  investigation  of  the  errors  alleged  to 
have  been  committed  during  the  progress  of  the  cause 
in  the  trial  court,  and  that  is  as  to  the  effect  of  the  act 
of  1895  upon  the  section  of  the  act  of  1891  under 
which  the  appellant  was  prosecuted.  If  §5  of  the  act 
of  1895  attempted  to  legislate  upon  substantially  the 
same  subject  as  did  the  section  under*  which  the 
prosecution  was  instituted,  such  last  named  section 
was  repealed  by  the  act  of  1895,  it  being  a  part  of  an 
act  in  conflict  with  the  provisions  of  the  act  of  1895. 
A  careful  reading  of  the  two  sections  convinces  us 
that  they  related  to  the  same  subject  matter  and  that 
the  same  general  object  was  sought  to  be  accomplished 
by  the  legislature  in  the  enactment  of  each  of  the 
sections. 

It  follows  that  the  one  contained  in  the  act  of  1891 
was  repealed  by  the  act  of  1895,  and  that  for  that 
reason  the  judgment  and  sentence  must  be  reversed 
and  the  defendant  discharged. 

Anders,  Gordon  and  Scott,  JJ.,  concur. 

Dunbar,  J.,  dissents. 
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}J   ^  [No.  2080.    Decided  February  25, 1896.] 

A.  F.  Bunker,  Appellant^  v.  Samuel  Blair,  Respondent. 

ACTION  FOR  BKBVICSS  — PUFFICIENCTOF  EVmsUCB. 

In  an  action  to  recover  for  lalKnr  performed  by  the  plaintiff  for 
defendant,  a  non-suit  is  proper,  when  the  evkknoe  afaowe  th*t  the 
labor  was  performed  at  the  request  of  other  parties  than  the  defend- 
ant, although  the  wwk  may  have  resulted  in  a  bmefit  to  the  latter. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

/.  E.  Lilly f  for  appellant. 

Struve,  AUent  Hughes  &  McMicken,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Plaintiff  brought  thisaction  to  recover 
an  amount  alleged  to  be  due  for  labor  performed  for 
the  defendant  at  his  request.  Upon  the  close  of  his 
testimony  the  court  granted  a  motion  for  a  non-suit, 
and  upon  its  action  in  so  doing  is  founded  plaintiff's 
claim  for  reversaL 

It  is  well  settled  that  the  granting  of  a  non-suit  by 
a  trial  court  at  the  conclusion  of  plaintifPs  case  will 
justify  a  reversal  of  the  judgment,  if  at  the  time  such 
motion  is  granted  there  had  been  evidence  introduced 
tending  to  establish  all  the  facts  which  were  required 
to  be  shown  to  authorize  a  recovery.  It  follows  that 
if  there  was  any  proof  tending  to  show  that  plaintiff 
had  performed  the  services,  at  the  request  of  the  de- 
fendant, the  motion  for  non-suit  should  not  have  been 
granted,  for  there  was  no  dispute  as  to  the  fact  that 
the  services  had  been  rendered  for  some  one,  the  only 
dispute  being  as  to  the  person  for  whom  such  services 
had  been  rendered. 
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The  proofs  offered  by  the  plaintiff  were  bo  Yolumi«- 
nouB  that  they  caanot  be  aet  out  in  this  opinion,  and 
unless  they  are,  little  good  will  be  accomplished  by 
any  attempt  to  give  the  reasons  for  the  conclusion  to 
which  we  have  come.  We  have  examined  all  of  the 
evidence  and  are  unable  to  find  anything  in  it  which 
tended  to  show  that  the  defendant  had  any  such  rela- 
tion to  the  plaintiff  in  regard  to  the  services  rendered 
as  to  make  him  liable  to  him  therefor.  The  evidence 
upon  this  question  consisted  almost  entirely  of  letters 
which  had  passed  between  the  parties  during  an  ex- 
tended correspondence,  and  we  find  nothing  therein 
which  tended  to  sustain  the  claim  of  the  plaintiff. 
This  correspondence  continued  until  months  after  the 
services  in  question  had  been  rendered,  and  the  plain- 
tiff at  no  time  during  its  continuance  made  any  claim 
that  the  defendant  was  liable  for  the  services,  and 
often  wrote  him  for  the  sole  purpose  of  having  him 
use  his  good  ofiices  in  aiding  plaintiff  to  get  his  pay 
of  other  parties. 

There  was  only  one  letter  in  the  entire  series  which 
furnished  the  least  foundation  for  claiming  that  tbe 
services  were  rendered  for  the  defendant  This  letter 
was  from  the  defendant  to  plaintiff,  who  at  the  time 
it  was  received  was  in  charge  of  the  mine,  in  connec- 
tion with  which  the  services  were  rendered,  in  behalf 
of  other  parties  than  the  defendant.  This  fact  was 
afiSrmatively  shown  by  statements  in  many  of  the 
letters  from  plaintiff  to  the  defendant.  In  that  letter 
there  was  a  statement  by  the  defendant  referring  to  a 
portion  of  the  services  for  which  this  action  was 
brought,  that  if  certain  other  parties  did  not. pay  for 
them  he  would  have  to;  and  if  the  correspondence 
had  ended  there,  and  the  plaintiff's  relations  with 
parties  other  than  the  defendant,  interested  in  the 
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mine,  had  then  ceased,  there  might  have  been  some 
ground  for  claiming  that  there  was  a  promise  on  the 
part  of  the  defendant  to  pay  for  the  services.  But  the 
subsequent  correspondence  showed  clearly  that  the 
plaintiff  did  not  act  upon  the  statement  in  this  letter 
from  the  defendant.  It  affirmatively-  appeared  from 
such  correspondence  that  long  after  this  the  plaintiff 
was  maintaining  the  same  relations  with  the  parties 
who  placed  him  in  charge  of  the  mine  as  he  did  be- 
fore, and  that  both  he  and  the  defendant  understood 
that  the  statement  of  the  plaintiif,  that  he  should  have 
to  pay  fop  the  work  done  upon  the  mine,  was  upon 
the  theory  that  the  mine  itself  would  be  responsible 
for  the  work  and  that  the  defendant,  having  an  in- 
terest therein  as  mortgagee,  would  eventually  have  to 
pay  in  order  to  enjoy  his  property  in  the  mine.  The 
correspondence,  taken  as  an  entirety,  not  only  had  no 
tendency  to  show  that  the  defendant  was  liable  for  the 
services,  but  on  the  contrary,  showed  affirmatively 
that  there  was  no  such  liability. 

The  motion  for  non-suit  was  properly  granted,  and 
the  judgment  entered  thereon  will  be  affirmed. 

Scott,  Dunbar,  Anders  and  Gordon,  J  J.,  concur. 
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[No.  1866.    Decided  February  26, 1896.] 


t4    tool 
14    1151 


N.  P.  Larsbn,  Respondent,  v.  William  Winder,  Ap-      ^  ^23 

pellant. 

INJUNCTION — NKCSB8ITY  OF  NOTICB  —  APPOINTMENT  OF  RSCBIVEB. 

An  order  granting  an  injunction,  without  notice  to  the  defend- 
ant and  without  containing  any  provision  limiting  it  to  a  day  certain 
upon  which  a  bearing  should  be  had  and  an  opportunity  afforded  the 
defendant  to  show  cauee  why  it  should  not  thereafter  be  continued 
in  force,  is  void. 

An  order  appointing  a  receiver,  made  without  notice  to  the  ad- 
veFee  party,  is  void. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Reversed. 

Hogan  &  McOerry,  for  appellant. 
J.  C.  Cross,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondent  filed  his  complaint  in  this 
action  with  the  clerk  of  the  superior  court  on  the  22d 
day  of  January,  1895,  which  complaint  alleged  in 
substance  that  appellant  and  respondent  were  partners 
engaged  in  the  grocery  business  within  the  county  of 
Chehalis,  and  set  out  what  purported  to  be  a  copy  of 
the  articles  of  copartnership.  It  also  alleged  appel- 
lant's failure  to  keep  and  perform  certain  agreements 
which  the  articles  required  him  to  keep  and  perform, 
and  asked  for  an  accounting,  for  the  appointment  of  a 
receiver  for  the  property,  and  an  injunction  restrain- 
ing the  appellant  from  interfering  therewith. 

Upon  the  filing  of  the  complaint,  and  without  any 
notice  thereof  to  the  appellant  (defendant  in  said  ac- 
tion), the  court  made  an  order  granting  an  injunction 
prohibiting  and  restraining  appellant  '^  from  in  any 
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way  disposing  of,  changing  the  possession  of,  or  other- 
wise interfering  with  the  property  of  the  said  partner- 
ship,  save  and  except  to  keep  and  maintain  the  same 
securely  and  subject  to  the  order  of  the  court."  The 
court,  further  proceeding  upon  respondent's  applica- 
tion and  without  any  notice  whaterer  to  the  appellant, 
made  an  order  appointing  a  receiver,  and  command- 
ing and  diiieeting  him  to  poeseaa  himself  of  the  prop- 
erty and  moneys  (described  in  the  order)  and  fixing 
his  bond.  Said  order  further  directed  the  appellant 
Winder'^ to  delirer  possession  of  the  said  property 
and  the  whole  of  the  said  property  to  the  said  receiver 
upon  production  by  the  said  receiver  of  a  certified 
copy  of  this  order."  Thereafter  and  within  the  time 
allowed  by  statute,  an  appeal  was  taken  from  each  of 
said  orders. 

(1).  We  think  that  the  action  of  the  court  in 
granting  an  injunctional  order  in  form  as  made,  with- 
out notice  to  the  appellant,  and  without  containing 
any  provision  limiting  it  to  a  day  certain,  fixed  by  the 
court,  upon  which  a  hearing  should  be  had  and  an 
opportunity  afforded  the  appellant  to  show  cause  why 
it  should  not  thereafter  be  continued  in  force,  was 
without  jurisdiction  and  void. 

Sec.  270,  Code  Proc,  is  as  follows : 

**^o  injunction  shall  be  granted  until  it  shall  ap- 
pear to  the  court  or  judge  granting  it  that  some  one 
or  more  of  the  opposite  party  concerned  had  had 
reasonable  notice  of  the  time  and  place  of  making  ap- 
plication, except  that  in  cases  of  emergency,  to  be 
shown  in  the  complaint,  the  court  may  grant  a  re- 
straining order  until  notice  can  be  given  and  hearing 
had  thereon." 

And  this  court,  in  State,  ex  ret  Miller,  v.  Lichtenherg, 
4  Wash.  407  (30  Pac.  716),  referring  to  this  section, 
said  : 
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''The  provisions  of  §270  show  a  clear  intent  on 
the  part  of  the  legislature  that  no  injunction  shall  be 
granted  without  notice  to  the  adverse  party*  The 
only  power  that  is  conferred  upon  the  court  by  said 
section  is  to  grant  an  order  to  remain  in  force  long 
enough  to  enable  the  required  notice  to  be  given. 
.  .  .  The  only  purpose  of  $ueh  restraining  order  is 
to  keep  things  in  $tatu  quo  until  the  matter  can  be 
brought  regularly  before  the  court.  And  whether 
such  order  terminatcts  by  its  own  force  or  is  termi- 
nated by  order  of  the  court,  the  clear  intent  of  the 
legislature  appears  in  said  section  to  protaet  Ibe  rights 
of  a  party  from  other  than  a  temporary  interference 
without  first  giving  him  a&  opportunity  to  be  heard. 
The  court  geU  no  juHsdietton  in  the  matter  for  the  pur- 
pose of  interfering  with  the  rights  of  either  party  until 
the  giving  of  notice  as  required  by  statute.^' 

We  may  add  that  in  this  case  the  allegations  of  the 
complaint  were,  in  our  opinion,  wholly  insufficient  to 
show  the  existence  of  any  emergency  or  other  reason 
for  proceeding  without  notice  in  the  first  instance. 

(2).  As  to  the  order  appointing  a  receiver,  many 
of  the  reasons  which  exist  requiring  that  notice  should 
be  given  to  the  adverse  party  of  an  application  for  an 
injunction,  are  equally  applicable  to  this  branch  of  the 
case.  The  main  point  in  difference,  however,  is  that 
the  statute  in  the  one  case  requires  noticci  while  in  the 
other  it  is  entirely  silent  concerning  the  subject,  and 
resort  must  be  had  for  guidance  to  the  general  prin- 
ciples and  rules  of  equity.  Mr.  High,  in  his  work  on 
receivers  (3d  ed.),  §111,  says: 

''It  may  be  stated  as  the  settled  practice,  both  in 
England  and  in  America,  to  require  the  moving  party 
to  give  due  notice  of  the  application  to  defendant,  over 
whose  effects  he  seeks  the  appointment  of  a  receiver, 
in  order  that  he  may  have  an  opportunity  of  being 
heard  in  defense." 
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And  in  §  112,  he  further  says  : 

''The  rule  of  practice  thus  stated,  requiring  notice 
to  defendant  before  an  applicatipn  for  a  receiver  will 
be  entertained,  would  seem  to  be  not  a  matter  of  dis- 
cretion with  the  court,  but  an  inflexible  rule  which  the 
courts  are  not  at  liberty  to  disregard.  And  it  is  held 
to  be  error  for  the  court  to  entertain  the  application, 
and  to  appoint  a  receiver  without  notice  to  the  adverse 
party.'' 

These  propositions  are  abundantly  supported  by  the 
authorities :  French  v.  Oifford,  30  Iowa,  148;  Bisson 
V.  Curry f  35  Iowa,  72;  Railway  Co.  v.  Jewett^  37  Ohio 
St.  649;  Rogers  v.  Dougherty,  20  Ga.  271;  Arnold  v. 
Bright,  41  Mich.  207  (2  N.  W.  16);  Sailing  v.  Johnson, 
25  Mich.  489. 

In  the  case  last  cited  the  court  say : 

''  It  is  not  necessary  to  explain  that  such  a  proceed- 
ing [the  appointment  of  a  receiver  without  notice]  is 
not  within  the  judicial  power  of  any  one,  and  is  a 
pure  usurpation.  The  order  cannot  be  lawfully  en- 
forced, and  should  be  expunged,  as  soon  as  possible, 
as  made  without  proper  consideration." 

In  Arnold  v.  Bright,  supra,  it  is  said  : 

"The  court  of  chancery  has  no  more  power  than 
any  other  to  condemn  a  man  unheard,  and  to  dispos- 
sess him  of  property  prima  facie  his,  and  hand  over 
its  enjoyment  to  another  on  an  ex  parte  claim  to  it. 
.  .  .  A  similar  prejudgment  of  controversies  by  the 
appointment  of  receivers  has  been  held  in  several  cases 
to  be  wholly  unwarranted  by  law." 

Subdivision  5  of  §  1  of  the  act  of  March  8,  1893, 
(Laws,  p.  119),  relating  to  appeals,  provides  that  an  ap- 
peal may  be  taken  to  this  court  from  an  order  appoint- 
ing a  receiver.  It  is  not  to  be  presumed  that  the 
legislature  intended  such  an  absurdity  as  that  a  party 
might  appeal  from  an  order  against  the  making  of 
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which  he  had  no  right  to  be  heard  in  the  lower  court 
upon  either  the  law  or  the  facts. 

In  Brundage  v.  Home  Savings  &  Loan  Association,  11 
Wash.  278  (39  Pac.  666),  this  court  held  that  upon  an 
application  for  the  appointment  of  a  receiver,  the 
moving  party  luul  no  right  to  read  affidavits  which  had 
not  been  served  upon  the  adverse  party.  We  are  not  re- 
quired in  this  case  to  go  so  far  as  to  hold  that  where 
it  is  made  to  appear  by  the  circumstances  in  a  given 
case  that  an  imperative  necessity  exists  for  the  ap- 
pointment of  a  temporary  receiver,  the  court  might 
not  afford  relief  pending  a  hearing  upon  proper  notice. 
But  in  such  case  ''the  particular  facts  and  circum- 
stances which  render  such  a  proceeding  proper  should 
be  set  forth  in  the  bill."     French  v.  Oifford,  supra. 

The  court,  in  the  absence  of  any  notice  to  the  ap- 
pellant, could  not  assume  that  he  would  be  unable  to 
show  any  sufficient  reason  why  a  receiver  should  not 
be  appointed.  The  complaint  herein  shows  that  the 
business  was  being  conducted  in  the  name  of  the  ap- 
pellant and  ostensibly  the  respondent  was  not  in- 
terested in  it.  All  of  the  allegations  set  out  in 
respondent's  complaint  and  relied  upon  for  the  ap- 
pointment of  the  receiver  were  issuable  merely,  and 
the  appellant  would  in  nowise  be  concluded  by  them. 
At  all  events,  the  appellant  was  entitled  to  an  oppor- 
tunity to  be  heard  as  to  the  propriety  of  appointing  a 
receiver,  and  the  fitness  of  the  person  so  nominated. 

In  Roberts  v.  Washington  National  Bank,  9  Wash.  12 
(37  Pac.  26),  this  court  has  said : 

"  The  right  to  appoint  receivers  vested  in  the  courts 
should  only  be  exercised  when  it  is  clearly  shown  to 
be  necessary  to  prevent  the  defeat  of  justice.  There 
has  been  a  tendency  in  recent  years  among  courts  to 
appoint  receivers  almost  as  a  matter  of  course,  if  the 

8  —  14  WASH. 
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case  aa  made  by  the  plaintifTs  complaint  seems  to  war- 
rant such  action.  This  tendency  has  advanced  at  least 
as  far  as  the  proper  administration  of  justice  will 
allow,  and  in  our  opinion  it  is  the  duty  of  the  courts 
rather  to  restrict  than  extend  this  growing  tendency/' 

The  orders  appealed  from  will  be  reversed. 

HoTTy  C.  J.,  and  Andebs,  Dunbar  and  Scott,  JJ., 
concur. 


^    j^  [No.  1873.    Decided  February  20, 1896.] 

The  State  op  Washington,  on  the  Belatian  of  K  H. 
Evans,  Beipondent,  v.  William  Windeb,  Appellant. 

COMTBMPT  OF  COUBT  —  SBFUBAL  TO  DELIVBB  ASflBTS  TO  BBCBIVBB. 

Disobedience  of  an  order  requiring  a  party  to  pay  over  to  a  receiver 
fonda  in  his  poeseseion  alleged  to  belong  to  a  partnership  for  which 
the  receiver  had  been  appointed,  does  not  constitute  contempt  of 
ooart,  where  the  court  acted  without  jurisdiction  in  making  the 
order. 

Appeal  from  Superior  Court,  Ohehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Reversed. 

Hogan  &  McOerry^  for  appellant. 
/.  (7.  CroBB^  for  respondent. 

Per  Curiam. — ^This  appeal  is  taken  from  an  order  of 
the  superior  court  of  Chehalis  county,  adjudging  the  ap- 
pellant guilty  of  contempt  of  court  in  wilfully  disobey- 
ing an  order  of  said  court  requiring  him  to  pay  over  to 
a  receiver  certain  funds  alleged  to  have  been  within  his 
possession  belonging  to  the  partnership  for  which  the 
receiver  had  been  appointed. 

We  have  recently  decided  that  the  court  acted  with- 
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out  jurisdiction  in  making  the  order  appointing  said 
receiver  {Lanen  v.  Winder ^  ante  p.  109);  and  upon  the 
authority  of  State^  ex  reL  Publishing  Co.^  v.  Milligan^  8 
Wash.  144  (28  Pac.  369)»and  Staie^  ex  rel.  Boardman,  v. 
Ball,  5  Wash.  387  (31  Pao.  975),  the  order  appealed 
from  will  be  reversed. 


[No.  2147.    Decided  February  26, 1896.] 

Ernst  Pfubller  v.  Superior  Court  of  Snohomish 

County  ei  aL 

CHAKGB  or  VKKUB—*  ACTION  FOR  DITOBCB. 

The  statute  (Code  Proa,  §766)  requiring  an  action  for  divorce  to 
\%  commenced  in  the  county  in  which  the  plaintiff  resides,  the  de- 
fendant ifl  not  entitled,  onder  Code  Proc.,  §  161,  to  have  the  cause 
removed  for  trial  to  another  county,  in  which  he  maintains  his  resi- 
dence.   (Andbbs,  J.,  dissents.) 

Original  Application  for  Prohibition. 

W.  A.  ReneaUf  and  E.  K.  Pendergaat,  for  relator. 
John  W.  Miller f  and  /.  P.  Smith,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  application  for  writ  of  prohi- 
bition to  prohibit  the  superior  court  of  Snohomish 
county  from  proceeding  with  a  certain  action  brought 
by  Maria  E.  Pfueller  against  Ernst  Pfueller  in  said 
court  to  obtain  a  divorce.  The  relator  appeared  in 
said  action  and  demurred  to  the  complaint  and  sub- 
mitted proof  that  he  was  a  resident  of  Douglas  county 
in  this  state  and  moved  for  a  change  of  venue  to  that 
county.  The  court  overruled  the  demurrer  and  de- 
nied the  motion,  whereupon  this  application  was  made 
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to  us.  The  special  statute  relating  to  the  bringing  of 
actions  for  divorces  is  §766,  Code  Proc,  and  provides 
that  any  person  who  has  been  a  resident  of  the  state 
for  one  year  may  file  his  or  her  complaint  for  divorce, 
etc.,  in  the  superior  court  of  the  county  where  he  or 
she  may  reside,  and  that  like  proceedings  shall  be  had 
thereon  as  in  civil  cases. 

The  relator  moves  for  a  change  of  venue  under 
§  161  providing  that  certain  actions  must  be  tried  in 
the  county  in  which  the  defendants  or  some  of  them 
reside  at  the  time  of  the  commencement  of  the  action, 
etc.,  and  it  is  contended  with  some  degree  of  force 
that  the  section  first  mentioned  relates  only  to  the 
commencement  of  actions,  while  §161  relates  to  the 
place  of  trial,  and  in  support  of  his  application  relator 
cites  Warner  v.  Warner,  100  Cal,  11  (34  Pac.  523),  where 
the  supreme  court  of  that  state  held,  under  a  statute 
requiring  such  actions  to  be  commenced  in  the  county 
where  the  plaintiff  had  resided  for  three  months  im- 
mediately preceding  its  commencement,  that  the  de- 
fendant was  entitled  to  a  change  of  venue  to  the 
county  of  his  residence.  In  arriving  at  this  conclu- 
sion the  court  said  that  the  apparent  intention  in  re- 
quiring the  commencement  of  such  actions  in  the 
county  where  the  plaintiflT  had  resided  for  three 
months  or  more  was  to  give  such  actions  publicity  in 
the  locality  ^here  the  plaintiff  was  known.  This 
reason  could  not  well  apply  to  our  statute,  for  no  time 
of  residence  is  required,  and  residence  may  have  been 
obtained  so  recently  before  the  beginning  of  the  ac- 
tion as  to  give  the  matter  no  publicity. 

Under  this  section  the  plaintiff  could  commence  an 
action  for  a  divorce  only  in  the  county  of  her  resi- 
dence, and  she  would  have  no  right  to  commence  the 
same  in  the  county  of  the  defendant's  residence,  where 
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they  were  residing  in  different  counties.  This  being 
so,  it  does  not  seem  probable  that  the  legislature  in- 
tended that  a  defendant  should  have  the  arbitrary 
right  to  come  in  and  demand  a  change  of  venue  to 
the  county  where  he  resided,  and  that,  being  required 
to  commence  the  action  in  the  county  of  her  reaidence, 
the  plaintiff  was  entitled  to  have  the  cause  proceed 
there  unless  a  change  of  venue  was  granted  by  the 
court  on  some  of  the  other  grounds  apecified.  The 
complaint  in  thia  action  contained  no  allegation  as  to 
the  residence  of  ^he  plaintiff,  but  at  the  hea.ring  of  the 
motion  for  a  chat^e  of  venue  she  made  proof  that  she 
was  a  resident  of  Snohomish  county.  The  complaint, 
of  course,  was  defective  in  .this  particular,  but  if  in 
fact  the  plaintiff  is  a  resident  of  Snohomish  county, 
it  can  be  amended  to  so  allege. 
Writ  denie<il. 

HoYT, C.J;, and  Dunbar  and  Gordon, JJ., concur. 

Anders,  J.  {dissenting),  I  think  divorce  cases  fall 
within  the  same  category  as  other  civil  actions  under 
our  statute,  and  I  am,  therefore,  constrained  to  dissent. 


» ' 


I  No.  1091.    Decided  February  27, 1806.] 

Jambs  C.  Faibchild,  Appellant^  v.  John  B.  Hedges, 
Treasurer  of  Pierce  County,  et  aL,  Respondents. 

COUNTY  TBBABUBEB —  LIABILITY  FOB  MONEY  DEPOSITED  IN  BANK. 

Under  the  cooBtitution  and  statntes  of  this  state  a  county  treas- 
nrer  is  held  strictly  accountable  for  all  public  funds  coming  into  his 
hands,  and  the  exercise  by  him  of  ordinary  care  in  the  selection  of 
banks  in  whiq^  tp  deposit  such  funds,  will  not  excuse  him  from 
fully  accounting  for  the  moneys  deposited  therein,  in  case  of  the 
subsequent  insolvency  of  the  banks,  even  if  the  county  has  not 
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provided  him  with  a  suitable  and  eafe  place  in  which  to  keep  it* 
fands.    (HoYT,  €.  J.,  diseents). 

Appeal  from  Superior  Court,  Pierce  County  —  ^on. 
W.  H.  pRiTCHARD,  Judge.     Affirmed. 

Snell  &  Bedford,  for  appellant. 
Coiner  &  Shdcklefordj  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoRDOK,  J.— The  appellant  was  for  four  years  prior 
to  January,  1895,  the  qualified  and  acting  treasurer  of 
Pierce  county,  and  the  respondent  Hedges  succeeded 
him  as  such  treasurer.  The  respondents  Holmes* 
Rogers  and  Bartholomew  constitute*  the  board  of  com- 
missioners, and  the  respondent  Qloyd  is  county  audi- 
tor of  said  county.  From  the  record  it  appears  that 
during  the  terms  of  office  as.  such  treasurer  the  appel- 
lant deposited  sums  of  money  coming  into  his  hands  as 
such  treasurer  in  various  banks,  some  of  which  banks 
thereafter  failed,  and  this  proceeding  was  instituted 
by  the  appellant  to  compel  the  respondents  to  accept 
in  settlement  of  appellant's  account  as  treasurer  cer- 
tain receivers'  certificates  of  insolvent  banks.  The 
petition  asserts  that  the  deposits  were  made  with  the 
knowledge  of  the  respondents  and  in  accordance  with 
his  business  custom,  that  neither  the  county  of  Pierce, 
nor  the  board  of  county  commissioners  of  said  county 
provided  him  with  any  safe  place  for  keeping  the 
funds,  and  that  the  safest  and  surest  manner  of  keep- 
ing them  was  to  make  a  deposit  of  them  in  reliable 
banks  of  good  standing  in  the  community,  that  the 
several  banks  selected  by  him  as  places  of  deposit 
were  of  high  standing  and  repute,  etc  The  lower 
court  sustained  respondents'  motion  to  quash  the  affi- 
davit upon  which  the  application  for  a  writ  of  man- 
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date  was  based,  and,  the  relator  electing  to  stand 
thereon,  judgment  of  dismissal  was  rendered,  from 
which  he  appeals.  For  a  better  understanding  of  the 
nature  of  the  controversy  we  quote  the  following  from 
the  opening  statement  contained  in  appellant's  brief, 
viz.: 

''  .  .  .  the  question  at  issue  in  this  action  is 
narrowed  by  agreement  of  parties  to  the  consideration 
of  the  one  question,  to*wit:  '  Is  the  county  treasurer 
of  Pierce  county,  Washington,  liable  personally  or 
upon  his  bond  for  money  deposited  in  a  bank  which 
afterwards  becomes  insolvent,  in  a  case  where  there  is 
no  charge  of  negligence  or  want  of  care  in  any  degree 
against  the  treasurer;  and  where  it  is  further  admitted 
that  the  county  has  not  provided  a  suitable  and  safe 
place  in  which  to  deposit  the  amount  of  money  which 
may  come  into  the  treasurer's  hands?'" 

Appellant's  contentions  are:  First,  that  the  treas- 
urer is  not  the  debtor  or  insurer  of  the  money  that 
comes  into  his  hands,  but  only  the  bailee  for  hire  or 
trustee  of  an  express  trust,  who  was  only  responsible 
for  the  exercise  of  good  faith  and  reasonable  skill  and 
diligence  in  the  discharge  of  his  trust:  and  second, 
that  there  is  no  statutory  or  constitutional  inhibition 
against  depositing  such  funds  in  the  banks  for  safe 
keeping,  that  under  the  circumstances  it  was  his  duty 
to  so  deposit  said  funds,  and  that  he  would  be  liable 
for  negligence  only  in  selecting  such  depositories. 

Sec.  5,  art.  11,  of  the  constitution  of  the  state  re- 
quires that 

"The  legislature  .  .  .  shall  provide  for  the 
strict  accountability  of  such  officers  [referring  to  the 
county  officers]  for  all  fees  which  may  be  collected  by 
them,  and  for  all  public  moneys  which  may  be  paid  to 
them,  or  officially  come  into  their  poaseasion.'* 

The  statute  makes  it  the  duty  of  the  county  treas- 


120  FAIROHILD  y.  HEDGES. 

Opinion  of  the  Goart — Gordon,  J.  [  14  Wash. 

urer  to  receive  all  moneys  due  and  accruing  to  the 
county  and  disburse  the  same  in  the  manner  provided 
by  law^  and  requires  him,  before  entering  upon  the 
duties  of  his  office  to  give  a  bond  to  the  county,  con- 
ditioned among  other  things  that 

''AH  moneys  received  by  liim  for  the  use  of  the 
county  shall  be  paid  as  the  commissioners  shall  from 
time  to  time  direct,  except  where  special  provision  is 
made  by  law  for  the  payment  of  such  moneys,  by  order 
of  any  court,  or  otherwise,  and  for  the  faithful  dis- 
charge of  his  duties."     Gen.  Stat.,  §  211. 

An  examination  of  all  the  authorities  has  satisfied 
us  that  while  such  officers  are  bailees  "  they  are  spe- 
cial bailees  subject  to  special  obligations"  and  that 
"  it  is  evident  that  the  ordinary  law  of  bailment  can- 
not be  invoked  to  determine  the  degree  of  their  re- 
sponsibility."    United  States  v.  Thomas,  15  Wall.  337. 

"  His  liability  is  to  be  measured  by  his  bond  and 
that  binds  him  to  pay  the  money."  Bayden  v.  United 
States,  13  Wall.  17. 

On  this  branch  of  the  case,  this  court  in  Marx  v. 
Parker,  9  Wash.  473  (37  Pac.  676),  after  reviewing  the 
authorities  bearing  upon  the  proposition,  said : 

"  It  seems  to  us  that  every  one  of  the  earlier  cases 
cited,  where  the  expression  was  used  that  such  and 
such  an  officer  was  not  a  bailee,  or  a  mere  bailee,  or 
was  a  debtor,  must  be  regarded  from  the  standpoint  of 
the  court  and  the  particular  case.  They  were  one  and 
all  crises  where  suit  had  been  brought  upon  the  bond 
of  tne  officer,  and  he  was  attempting  to  excuse  his  de- 
fault because  he  had  lost  the  money  by  robbery,  or 
from  some  other  cause  over  which  he  claimed  to  have 
had  no  control.  But  in  every  such  case  it  was  held  that 
his  liability  was  absolute,  and  the  true  reason,  under 
United  States  v.  Thomas,  supra,  must  be,  not  that  he 
was  any  the  less  a  bailee,  but  that  the  statute  imposed 
upon  him  a  measure  of  duty  larger  than  that  found 
in  the  common  law." 
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We  take  it  that  it  is  fundamental  in  the  law  of  baiU 
ments  that  the  amount  of  care  which  the  bailee  is  re* 
quired  to  take  of  the  goods  or  property  entrusted  to 
him  may  be  expressly  fixed  by  the  contract,  and  that 
it  is  only  in  the  absence  of  an  express  agreement  that 
the  law  presumes  it  to  have  been  the  intention  of  the 
parties  that  a  bailee  for  hite  (other  than  common 
carriers  and  the  like)  is  required  to  exercise  only  ordi- 
nary care,  prudence  and  caution  in  the  custody  and 
control  of  the  property  with  which  he  is  entrusted. 
In  the  well  considered  case  of  Board  of  Education  v. 
Jewell,  44  Minn.  427  (20  Am.  St.  Rep.  586,  46  N.  W. 
914),  the  court  say  : 

''  There  is  some  conflict  in  the  decisions  as  to  the 
responsibility  of  public  officers  and  their  sureties  for 
the  loss  of  public  moneys  without  negligence  or  fault  on 
the  part  of  the  officers.  While  in  some  cases  the  rule  of 
responsibility  of  bailees  for  hire  has  been  applied,  ex- 
onerating officers  who  have  beep  found  guiltless  of 
negligence,  this  measure  of  responsibility  is  not  gen- 
erally accepted.  The  great  weight  of  authority  in 
this  country  will  sustain  the  general  propositions,  with 
respect  to  the  liability  of  such  officers  and  their  sure- 
ties for  the  loss  of  public  moneys,  that  where  the 
statute,  in  direct  terms  or  from  its  general  tenor,  im- 
poses the  duty  to  pay  over  public  moneys  received  and 
held  as  such,  and  no  condition  limiting  that  obliga- 
tion is  discoverable  in  the  statute,  the  obligation  thus 
imposed  upon  and  assumed  by  the  officer  will  be 
deemed  to  be  absolute,  and  the  plea  that  the  money 
has  been  stolen  or  lost  without  his  fault  does  not  con- 
stitute a  defense  to  an  action  for  its  recovery;  that  the 
rule  of  the  responsibility  of  bailees  for  hire  is  not  ap- 
pliable  in  such  cases;  that  where  the  condition  of  a 
bond  is  that  the  officer  will  faithfully  discharge  the 
duties  of  the  office,  and  where  the  statute,  as  before 
stated,  imposes  the  duty  of  payment  or  accountability 
for  the  money,  without  condition,  the  obligors  in  the 
bond  are  subject  to  the  same  high  degree  of  respousi- 
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bility;  and  that  the  reasons  upon  which  these  pro- 
positions rest  are  to  be  found  both  in  the  unqualified 
terms  of  the  contract  and  in  considerations  of  public 
policy." 

In  Wilson  v.  Wichita  County,  67  Tex.  647  (4  S.  W. 
68),  the  court  say: 

''  It  is  too  well  settled  to  require  discussion  that  an 
officer  who  is  custodian  of  public  money  does  not  oc- 
cupy the  relation  of  a  mere  bailee  for  hire,  who  is 
responsible  only  for  such  care  of  the  money  as  a  pru- 
dent man  would  take  of  his  own.  He  is  bound  to  ac- 
count for  and  pay  over  the  public  money,    .     .     ." 

In  Rose  v.  Douglass  Tp.,  52  Kan.  451  (34  Pac.  1046, 
39  Am.  St.  Rep.  354)  the  court  say: 

"  By  accepting  the  office  of  township  treasurer,  M^c- 
Nabb  assumed  the  duty  of  receiving  and  safely  keep- 
ing the  money  of  the  township,  and  paying  it  out 
according  to  law.  He  or  his  sureties  are  bound  to 
make  good  any  deficiency  which  might  occur  in  the 
funds  which  came  under  his  charge,  whether  they 
were  lost  in  the  bank  or  otherwise/' 

In  Oriffin  v.  Board  of  CommissionerSj  71  Miss.  767 
(15  South.  107),  it  is  said: 

**  The  idea  that  the  tax  collector  may  make  a  general 
deposit  of  public  money  in  bank,  and  thereby  absolve 
himself  from  liability  to  pay  over  as  he  is  by  law  re- 
quired to  do,  is  so  utterly  unreasonable  as  to  need  no 
combating.  Like  all  others  depositing  funds  in  bank, 
the  tax  collector  took  the  risks  involved  in  so  doing. 
The  state  looks  to  its  officer,  and  the  officer  must  look 
to  his  unreliable  or  unfaithful  banker." 

In  Nason  v.  Director  of  Poor  for  Erie  County,  126  Pa. 
St.  445  (17  Atl.  616)  the  court  speaking  through  Chief 
Justice  Paxson,  say: 

**  The  failure  of  the  bank  in  which  the  defendant 
deposited  the  money  is  no  defense.  A  receiver  of 
public  moneys,  wlio  has  given  a  bond  for  its  safe  keep- 
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ing,  is  not  discharged  from  liability  therefor  by  the 
failure  of  his  banker.'^ 

In  Ward  v.  School  District  No.  16, 10  Neb.  293  (36 
Am.  Rep.  477, 4  N.  W.  1001),  the  court  say: 

"  It  was  Ward's  duty,  under  the  law,  to  keep  the 
money  securely  .  .  .  The  money  was  within  his 
control,  placed  there  by  force  of  the  statute,  and  if  he 
saw  fit  to  entrust  it  to  the  care  of  another,  he  did  so 
at  his  peril/' 

In  District  Tovmship  of  Taylor  v.  MorUm,  S7  Iowa, 
550,  the  defendant  as  township  treasurer  had  given  a 
bond  conditioned' (pursuant  to  the  statute)  that — 

"  If  the  said  M.,  as  treasurer,  shall  faithfully  and 
impartially  discharge  the  duties  of  said  oifice  as  re- 
quired by  law,  then  this  obligation  shall  be  null,  etc." 

It  was  held  that  the  defendant  was  absolutely  liable 
for  all  moneys  coming  into  his  hands,  and  that  he 
could  not  plead  as  a  defense  that  the  money  was  with- 
out his  fault  or  negligence  stolen  from  him,  the  court 
saying: 

"  These  rules  are  applicable  to  all  contracts,  and  the 
public  interests  demand  that,  at  this  day,  when  pub- 
lic funds  in  such  vast  amounts  are  committed  to  the 
custody  of  such  an  immense  number  of  officers,  they 
should  not  be  relaxed  when  applied  to  official  bonds. 
A  denial  of  their  application  in  such  cases  would  serve 
as  an  invitation  to  delinquencies  which  are  idready  so 
frequent  as  to  cause  alarm." 

In  Commonwealth  v.  Comly,  3  Pa.  St.  372,  Mr.  Chief 
Justice  Gibson  says : 

''  The  keepers  of  the  public  moneys,  or  their  spon- 
sors, are  to  be  held  strictly  to  the  contract,  for  if  they 
were  to  be  let  off  on  shallow  pretences,  delinquencies, 
which  are  fearfully  frequent  already,  would  be  in- 
cessant." 

In  addition  to  the  foregoing,  the  following  cases  are 
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to  the  same  effect :  Halbert  v.  SiaUj  ex  reL  Board  of 
Commissioners  of  Martin  Co.^  22  Ind.  125;  StaUf  ex  reL 
Mississippi  Cov/nty,  v.  Moore,  74  Mo,  413;  State  v.  Har- 
per, 6  Ohio  St.  607  (67  Am.  Pec.  868);  Inhabitants  of 
New  Providence  v.  McEachron,  88  N.  J.  Law,  389;  State 
V.  Clarke^  73  N.  C.  255;  Commissioners  of  Jefferson  Co. 
V.  Lineberger,  3  Mont.  231 ;  Thompson  v.  Board  of  TruS" 
tees,  80  III.  99;  MeKinney  v.  Robinson,  84  Tex.  489  (19 
S.  W.  699);  Tillinghast  v.  Merrill,  28  N.  Y.  Supp.  1089; 
Baily  v.  Commonwealth,  10  Atl.  (Pa.)  764. 

We  think  that  by  the  great  weight  of  authority 
upon  the  question  an  officer  such  tfs  a  county  treas- 
urer under  our  law  is  held  to  the  rule  of  strict  account- 
ability. As  is  said  in  Thompson  v.  Board  of  Trustees, 
supra, 

'*  They  know  well,  on  assuming  their  positions,  the 
hazards  to  which  they  are  exposed,  and  they  volun- 
tarily assume  the  risks,  and  are  paid  for  so  doing." 

And  if 

"  It  appears  to  be  a  harsh  measure  of  justice  to  hold 
that  the  treasurer  and  his  sureties  are  liable  on  his 
official  bond  for  the  money  deposited  under  the  cir- 
cumstances disclosed  in  the  affidavit  of  defense  and 
subsequently  lost  without  his  fault  or  negligence,  it  is. 
impossible  to  reach  any  other  conclusion  without  ignor^ 
ing  the  authority,  of  well  considered  cases"  Baily  v. 
Commonwealth,  supra. 

We  have  examined  all  the  cases  cited  in  the  able 
brief  of  the  appellant  bearing  upon  this  proposition, 
but  are  unable  to  perceive  that  they .  are  in  conflict 
with  the  doctrine  above  laid  down.  A  single  ca3e  need 
only  be  referred  to.  In  re  Law's  Estate,  144  Pa.  St.  449 
(22  Atl.  881).*  It  was  there  held  that  the  guardian 
who  deposited  the  moneys  of  his  ward  in  a  bank  be- 
lieved by  him  to  be  solvent,  was  not  liable  for  the 
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funds  so  deposited  upon  the  failure  of  the  bank.  We 
think  that  the  distinction  is  very  clear  between  the 
liability  and  duty  of  one  receiving  moneys  as  a  guar- 
dian for  the  benefit  of  a  private  individual,  and  the  lia- 
bility imposed  by  statute  and  by  express  undertaking 
upon  a  public  officer  as  in  the  case  at  bar.  As  to  the 
former, 

*'  He  is  merely  the  trustee  or  agent  of  the  private 
parties  interested  in  the  money^  and  no  greater  or 
higher  responsibility  should  be  imposed  upon  him 
than  would  be  imposed  upon  any  agent  or  trustee." 
PeopU  V.  Faulkner,  107  N.  Y.  488  (14  N.  E.  415). 

The  loss  in  this  case  was  not  occasioned  by  the  act 
of  God  or  a  public  enemy  and  we  are  not  called. upon 
to  decide  whether  under  the  circumstances  attending 
such  a  loss  the  officer  would  be  exempt  from  liability. 
This  conclusion  necessarily  leads  to  an  affirmance  of 
the  judgment  entered  below  and  renders  it  unneces- 
sary to  decide  whether  a  county  treasurer  may  law- 
fully deposit  the  funds  of  his  county  in  a  bank  or 
ban^s.     . 

Andbrs,  Scott  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.  (dusenting).  I  am  unable  to  agree  with 
the  conclusions  of  the  majority  stated  in  the  foregoing 
opinion.  I  think  that  money  coming  into  the  hands 
of  a  county  treasurer  as  such  belongs  to  the  county 
and  not  to  the  treasurer;  that  the  relation  of  debtor 
and  creditor  is  not  created.  He  holds  it  as  trustee  for 
the  county  and  is  only  responsible  for  the  exercise  of 
such  care  in  its  safe  keeping  as  is  required  of  a  trustee 
for  hire.  Under  the  statute  and  the  obligation  which 
he  gives,  he  is  bound  to  properly  discharge  the  duties 
of  the  office,  one  of  which  is  to  exercise  due  care  in 
safely  keeping  the  funds  of  the  county.     But  it  is  a 
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strained  eonstruction  of  such  statute  and  obligation 
which  makes  him  the  guarantor  of  such  safe  keeping. 
If  it  is  a  part  of  his  duty  to  produce  the  money  re- 
gardless of  contingencies,  he  should  be  allowed  to  do 
what  be  pleases  with  it  until  called  upon  to  so  produce 
it.  It  is  unfair  and  illogical  to  say  that  he  is  person* 
ally  responsible  for  the  safe  keeping  of  the  money  and 
at  the  same  time  must  make  only  such  disposition  of 
it  as  may  be  prescribed  by  the  one  for  whom  he 
holds  it. 

The  cases  which  have  held  public  officers  to  be 
guarantors  of  the  safety  of  funds  coming  into  their 
hands  are  mostly  from  federal  courts  and  have  been 
largely  induced  by  the  peculiar  language  of  the  federal 
statutes.  To  hold  that  the  officer  cannot  make  such 
disposition  of  the  funds  as  he  thinks  proper  and  yet 
must  be  responsible  for  their  safe  keeping,  is  so  illogi- 
cal and  fraught  with  such  hardship  upon  the  officer 
that  I  am  not  willing  to  follow  the  cases  which  have  so 
held.  If  the  relation  of  debtor  and  creditor  was 
created  by  the  receipt  of  the  money  by  the  officer  so 
that  he  could  dispose  of  it  as  he  pleased,  there  would 
be  reason  in  holding  him  responsible  for  its  safe 
keeping;  but  this  would  be  against  public  policy. 

In  my  opinion  all  that  our  statute  requires  of  a 
county  treasurer  is  either  that  he  should  produce  the 
money  coming  into  his  hands  when  required  by  law, 
or  that  he  should  show  that  he  had  exercised  the  care 
required  of  a  trustee  for  hire,  and  that  it  had  been 
lost  without  fault  on  his  part. 

'  Such  has  been  the  holding  of  the  courts  under 
statutes  of  the  same  substance  as  ours,  where  the  bond 
required  was  to  the  same  eflfect.  See  Cumberland  v. 
Pennelly  69  Me.  357;  Supervisors  v.  Dorr,  25  Wend,  440; 
York  Co.  V.   Watson,  15  S.  C.  1  (40  Am.  Rep.  676); 
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WiUan  v.  PwpU,  19  Colo.  199  (41  Am.  St.  Rep.  243, 
34  Pac.  944);  Siaie  v.  McFeWidge,  84  Wis.  473  (54  N. 
W.  1);  Staf^  V.  Houston,  78  Ala.  576  (56  Am.  Rep.  69). 

These  cases  are  directly  in  point  and  many  others 
could  he  cited;  also  a  large  number  which,  though 
not  deciding  the  exact  question  here  involved,  in 
principle  sustain  the  contentions  of  appellant*  See 
United  States  v.  Thomas,  15  Wall.  337;  People  v.  Faulk- 
ner, 107  N.  Y.  477  (14  N.  E.  415);  MeClure  v.  Board  of 
Comr^s,  19  Colo.  122  (34  Pac.  768);  Bridges  v.  Perry, 
13  Vt.  262;  Odd  Feliaws  Assn.  v.  James,  63  Cal.  598 
(49  Am.  Rep.  107). 

See,  also,  Story  on  Bailments,  620,  and  Perry  on 
Trusts,  §441. 

Did  the  appellant  exercise  such  care  when  he  de- 
posited the  funds  in  question  in  due  course  of  business 
in  a  bank  which  after  diligent  inquiry  he  had  reason 
to  believe  and  did  believe  to  be  solvent  ?  If  what  we 
have  said  as  to  the  degree  of  care  required*  of  him  is 
the  proper  measure  of  his  liability,  he  was  discharge 
ing  his  duty  as  to  the  fund  when  he  was  making  such 
disposition  of  it  as  a  prudent  man  would  of  his  own, 
and  since  it  is  a  fact  of  which  we  must  take  judicial 
notice  that  the  most  prudent  men  keep  their  funds  on 
deposit  in  such  banks,  it  must  follow  that  when  ap- 
pellant did  this  with  the  funds  of  the  county  he  was 
exercising  due  care  in  reference  thereto,  unless  he 
was  prohibited  by  the  statute  from  thus  disposing  of 
them.  It  may  be  fairly  deduced  from  the  statute  that 
the  county  treasurer  is  prohibited  from  loaning  the 
funds  of  the  county,  and  if  the  depositing  of  the  same 
in  a  bank  is  a  loaning  within  the  meaning  of  these 
statutes,  the  appellant  had  no  right  so  to  deposit  the 
funds  in  question.  That  the  depositing  of  money  in 
bank  is  for  certain  purposes  a  loaning  of  it  to  the 
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bank  so  that  the  relation  of  debtor  and  creditor  exists 
in  regard  thereto  is  beyond  question,  but  in  my  opin- 
ion to  so  deposit  money  is  not  to  loan  it#within  the 
meaning  of  the  statute  as  to  the  disposition  of  public 
funds.  The  loaning  of  money  in  the  ordinary  sense 
is  a  transaction  by  which,  at  the  instance  of  the  bor- 
rower, obe  parts  with  his  funds  for  a  consideration. 
A  deposit  in  bank  is  of  a  different  nature.  Money  is 
placed  there  primarily  for  other  purposes  than  to  se- 
cure interest  thereon.  The  primary  object  is  to  secure 
its  safe  keeping  and  availability  whenever  required, 
and  for  that  reason  it  is  not  a  loaning  within  the  ordi- 
nary acceptation  of  the  term,  and  hence  not  within 
the  provisions  of  the  statutes.  And  so  the  courts 
have  held.  See  State  v.  McFetridge^  supra,  and  the 
other  cases  cited. 

In  my  opinion  the  appellant  was  justified  in  depost- 
ing  the  money  of  the  coiinty  in  a  bank,  and  if  in  the 
selection  of  such  bank  he  used  such  care  as  a  prudent 
person  would  in  dealing  with  his  own  funds  and  only 
so.  deposited  it  in  banks  which  he  had  reason  to  be- 
lieve and  did  believe,  to  be  solvent  and  safe,  he  should 
not  be  held  responsible  for  loss  occurring  on  account 
of  such  deposit.  In  my  opinion  the  judgment  should 
be  reversed. 
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Thomas  B.   Hardin,  Receiver^  Respondent^  v.   E.    F.  -^  ^ 

Sweeney  et  aJ.,  Appellants.  t^  ^ 

CON8n>EBATION — 8UB8C&IPTION  TO  CA.PITAL  STOCK — COBPOBATE  AGENTS 

—  EXTENT  OF  AUTHOBITT  —  ACTIONS  BY  BECEIVEB  —  ACTION  ON  NOTE 

—  DEMAND. 

Promissory  notes  given  to  cover  sabscriptions  to  the  capital  stock 
of  a  corporation  are  based  ujion  a  valid  consideration,  when  the 
sabscriptions  are  legally  enforceable. 

A  stockholder  of  a  corporation,  who  deals  with  its  agent,  is  pre- 
sumed to  know  the  scope  of  the  agents  authority,  and  cannot  set 
up  in  defense  of  his  contract  with  the  corporation  conditions  limit- 
ing his  liability,  which  the  agent  had  no  authority  to  enter  into. 

Failure  to  allege  in  a  complaint  by  a  receiver  that  he  is  authorized 
to  bring  the  action  does  not  render  the  complaint  obnoxious  to  a 
general  demurrer. 

A  receiver  may  sue  in  his  own  name  upon  causes  of  action  ex- 
isting in  favor  of  the  person  or  corporation  for  which  he  has  been 
appointed. 

Demand  is  not  necessary  before  suit  upon  a  negotiable  note  pay- 
able on  demand  at  a  particular  place,  the  bringing  of  suit  being  a 
Bufficient  demand  of  payment. 

Appeal  from  Superior  Court,  King  County. — Honi 
Richard  Osborn,  Judge.     AflSrmed. 

Stratum^  Lewis  &  Gilman,  and  Donworth  &  Howe^  for 
appellants. 

Thamds  B.  Hardin^  Pien'e  P.  Ferry,  and  E.  B.  Palmer, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J.-^This  action  was  brought  by  the  respond- 
ent,  as  receiver  of  the  Farmers'  Insurance  Company, 
to  recover  upon  three  promissory  notes  made  and  ex- 
ecuted by  the  appellants  to  said  company,  one  of  said 
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notes  being  in  the  sum  of  $250,  and  each  of  the  others 
being  in  the  sum  of  $760.  All  of  said  notes  bear  date 
May  1,  1893,  and  are  payable  on  demand.  A  jury 
having  been  expressly  waived,  and  the  trial  court 
having  made  its  findings  and  conclusions,  judgment 
was  rendered  against  the  appellants,  from  which  they 
appeal. 

1.  The  first  contention  is  that  there  was  no  con- 
sideration for  the  notes,  which  were  given  in  part 
payment  of  subscriptions  to  the  capital  stock  of  said 
company,  appellants  insisting  that  certain  of  the  sub- 
scriptions made  to  the  capital  stock  of  said  company 
were  fictitious,  and  not  in  good  faith.  The  lower 
court  found,  however,  that  ''all  of  said  shares  of  said 
capital  stock  had  been  in  good  faith  subscribed  for  by 
bona  fide  subscribers  thereto  before  said  corporation 
commenced  business,''  and  an  examination  of  the  re- 
cord satisfies  us  that  the  contracts  of  subscription  to 
which  the  objection  extends  were  legally  enforceable, 
and  that  the  finding  of  the  court  must  be  sustained. 

2.  It  is  next  contended  that  the  appellants  never 
consented  to  a  delivery  of  said  notes  to  the  insurance 
company.  The  answer  of  appellants,  in  effect,  is  that 
it  was  represented  to  them  by  the  oflScers  and  agents 
of  the  insurance  company,  at  the  time  of  the  signing 
of  the  notes,  that  all  of  the  stockholders  of  said  com- 
pany should  make  and  deliver  to  it  their  notes,  re- 
spectively, for  15  per  cent,  of  the  amount  of  stock 
subscribed  or  held  by  them;  that  each  of  said  notes 
should  be  signed  also  by  a  good  and  sufficient  surety; 
that  thereupon  the  defendants  (appellants)  signed  the 
notes  in  suit,  and  placed  the  same  in  the  hands  of  one 
W.  H.  Peter,  an  agent  of  the  insurance  company,  to 
be  delivered  to  defendant  on  condition  that  all  of  the 
stockholders  of  the  company  should  make  and  deliver 
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their  notes,  respectively,  for  15  per  cent,  of  the  stock 
subscribed  or  held  by  them,  and  that  the  appellants' 
notes  were  not  to  be  delivered  until  such  condition 
had  been  complied  with;  that  such  condition  was  never 
complied  with.  It  appeared  at  the  trial  that  each  of 
appellants  was  the  holder  of  fifty  shares  of  stock  in 
said  company,  of  the  par  value  of  $6,000;  that  prior 
to  the  execution  of  the  notes  in  suit  the  company  held 
the  notes  of  appellant  Sweeney  in  the  sums  of  $250 
and  $750,  respectively,  and  also  held  the  note  of  ap« 
pellant  Hadenfeldt  in  the  sum  of  $750.  The  trial 
court  found  that  the  appellants  executed  the  notes  in 
this  action,  ''and  intrusted  the  same  to  said  Peter  with 
the  statement,  understanding,  and  agreement  that  the 
same  should  be  returned  to  defendants  unless  all  stock- 
holders executed  similar  notes  in  lieu  of  the  old  notes 
given  by  them,  in  which  case  the  former  notes  given 
by  the  defendants  should  be  returned  to  them.  But 
8aid  Peter  had  not  at  any  time  any  authority  whatsoever 
from  said  corporation  to  make  such  statements  or  agree* 
ment.  .  .  .  That  the  defendants  delivered  the  same 
[the  notes  in  suit]  to  said  Peter,  who  thereafter  de- 
livered the  same  to  the  proper  officers  of  said  corpora- 
tion." Also  that  the  said  insurance  company  there- 
after returned  to  the  defendants  their  old  notes,  and 
that  the  same  were  received  and  destroyed  by  the 
appellants.  It  further  appeared  that  three  of  the 
stockholders  of  said  corporation  had  failed  and  neg- 
lected to  execute  their  notes  to  the  company,  with 
sureties,  for  15  per  cent,  of  the  amount  of  their  stock 
subscription.  We  think  that  the  appellants,  as  stock- 
holders of  the  corporation,  were  bound  to  know  the 
scope  and  extent  of  the  authority  of  Peter,  and,  hav- 
ing received,  accepted,  and  destroyed  the  old  notes  in 
lieu  of  which  the  ones  in  suit  were  given,  that  they 
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cannot  be  heard  to  urge  that  they  ifever  consented  to 
a  delivery  of  these  notes,  or  that  there  was  no  con- 
sideration for  them.  It  further  appears  that  the 
holders  of  1,890  of  the  2,000  shares  of  the  capital 
stock  of  said  insurance  company  gave  renewal  notes 
with  sureties,  in  full  compliance  with  the  conditions 
which  the  appellants  herein  are  urging;  and  it  also 
further  appears  that  some  time  after  the  execution  of 
the  notes  in  suit  and  a  return  to  the  appellants  of  the 
old  ones  appellant  Sweeney  was  elected  and  served  for 
a  time  as  secretary  of  said  company,  during  which 
time  he  made  a  voluntary  payment  of  $100  upon  the 
$250  note. 

3.  Finally,  it  is  insisted  that  the  court  erred  in 
overruling  the  appellants'  demurrer  to  the  complaint 
in  this  action.  The  demurrer  was  a  general  one. 
Two  objections  are  here  urged  in  support  of  it,  the 
first  being  that  it  is  nowhere  alleged  in  the  complaint 
that  the  receiver  is  authorized  to  bring  this  action,  or 
any  action,  in  his  own  name;  and,  secondly,  that  as 
to  the  $250  note  in  suit,  it  is  payable  on  demand  at 
'Hhe  National  Bank  of  Commerce,"  and  that  the  com- 
plaint contains  no  allegation  of  any  demand  for  pay* 
ment  therein  mentioned  prior  to  the  commencement 
of  the  action. 

As  to  the  first  of  these  objections,  we  think  that  the 
want  of  capacity  should  appear  from  the  allegations 
of  the  complaint.  Phcgnix  Bank  v.  Donnell,  40  N.  Y. 
410;  Land  District  v.  Feck,  60  Cal.  403;  Miller  v.  Luco, 
80  Cal.  257  (22  Pac.  195. )  But  appellants  insist  that 
the  receiver  "cannot  sue  on  any  alleged  cause  of  action 
existing  in  another  person  or  corporation.  He  must 
show  a  cause  of  action  in  himself."  There  is  much 
authority  in  support  of  the  proposition  thai  a  receiver 
cannot  bring  an  action  in  his  own  name;  that  he  can 
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only  sue  by  permission  of  the  court,  and  then  only  in 
the  name  of  the  party  having  the  legal  right.  But  a 
different,  and  we  think  a  better,  rule  is  upheld  by 
another  line  of  authorities,  which,  in  effect,  hold 
"that  the  receiver,  by  virtue  of  his  appointment  and 
of  his  character  as  representative  of  all  parties  inter- 
ested in  the  property,  is  a  qtMsi  assignee,  and  is  in- 
vested with  the  title  to  all  rights  of  action  possessed 
by  his  principal  at  the  time  of  the  appointment,  to 
such  an  extent,  at  least,  as  will  enable  him  to  sue  upon 
them  in  his  ofiBcial  character.  This  position  seems  to 
be  entirely  reasonable,  and  to  be  in  accord  with  other 
well-recognized  rules  concerning  the  powers  and  duties 
of  the  receiver."  Beach  on  Receivers,  §  689,  and  au- 
thorities there  cited. 

As  to  the  second  objection  urged  on  demurrer,  it  is 
conceded  by  the  learned  counsel  for  appellants  that  as 
to  notes  payable  at  a  specified  place  and  time  no  de- 
mand is  necessary,  and  "it  is  well  settled,  in  this 
country,  that  in  an  action  against  the  maker  of  a  note, 
made  payable  at  a  particular  place,  it  is  not  necessary 
to  aver  or  prove  a  demand  of  payment  at  such  place. 
If  the  maker  was  ready  at  the  time  and  place  to  make 
payment,  he  may  plead  that  fact,  as  he  would  plead  a 
tender,  in  bar  of  damages  and  costs,  by  bringing  the 
money  into  court.  .  .  .  Nor  is  a  presentment  nec- 
essary, an  a  bank  note  payable  on  demand  at  a  particular 
place.  The  bringing  of  a  suit  is  a  sufficient  demand  of 
payment"  Bridge  Co.  v.  Perry,  11  111.  467;  McKenney 
V.  Whipple,  21  Me.  98,  and  the  authorities  there  col- 
lated. 

The  judgment  is  affirmed. 

HoYT,  C.  J.,  and  Andeks,  Scott  and  Dunbar,  JJ., 
concur. 


/ 
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[No.  1844.    Decided  February  20,  1896.] 

Watson   W.  Moore,  Appellant^  v.  A.  L.  Palmer  et 

aLy  Executors,  Respondents. 

INTERROOATOHIB8  OF  ADVERSE  PARTY — ADMISSIBILITY  IN  EYIDENCB— 
EVIDENCE — COMPARISON  OP  SIGNATURES  —  TRANSACTIONS  WITH  DE- 
CEDENT —  DECLARATIONS  OF  DECEDENT  IN  OWN  INTEREST  —  SUFFI- 
CIENCY OF  EVIDENCE. 

Answers  to  interrogatories  propounded  under  Code  Proc.,  ^  ^  1661 
et  seq,  cannot  be  put  in  evidence  by  the  party  who  framed  the 
answers. 

Upon  a  question  as  to  the  genuineness  of  a  signature,  it  is 
competent  for  experts  to  make  comparison  with  admittedly,  genuine 
signatures  of  the  same  person  to  papers  which  are  not  otherwise 
properly  in  evidence  in  the  case. 

In  an  action  upon  a  promissory  note  alleged  to  have  been  ex- 
ecuted by  a  decedent,  and  to  which  the  defense  has  been  set  up  that 
it  is  a  forgery,  evidence  of  statements  made  by  decedent  at  about 
the  time  of  the  date  of  the  note  is  admissible  for  the  purpose  of 
showing  the  improbability  of  his  having  executed  it.  (Dunbar,  J., 
dissents.) 

Where  the  verdict  of  the  jury  is  reasonably  supported  by  com- 
petent evidence,  it  will  not  be  disturbed  upon  appeal. 

Appeal  from  Superior  Court,  King  County  —  Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

Robinson  &  Rowell,  and  8,  H.  PileSy  for  appellant. 
Struve,  Allen,  Hughes  &  McMicken,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. —  Respondents  Palmer  and  Pontius  are 
executors  of  the  estate  of  J.  Gardner  Kenyon,  who 
died  on  December  22, 1892.  This  action  was  brought 
by  the  appellant  to  recover  of  respondents  as  such  ex- 
ecutors upon  a  promissory  note  which  the  complaint 
alleges  was  executed  by  the  said  J.  Gardner  Kenyon 
in  his  lifetime,  in  the  sum  of  $20,000.00,  bearing  date 
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December  23,  1889,  payable  four  years  thereafter  to- 
gether with  interest  at  ten  per  cent,  per  annum.  The 
respondents  answered,  denying  the  making  of  the 
note,  alleging  it  to  be  a  forgery,  and  further  alleging 
that  if  the  signature  to  the  note  was  the  signature  of 
Kenyon,  the  same  had  been  procured  by  some  trick 
or  device  and  without  knowledge  on  his  part  as  to  its 
character.  There  was  a  verdict  for  the  respondents, 
and  from  the  judgment  entered  thereon  the  case  is 
here  on  appeal. 

1.  It  appears  that  after  issue  was  joined  the  re- 
spondents  filed  with  the  court  certain  interrogatories 
to  be  propounded  to  the  appellant  for  the  discovery  of 
facts  alleged  to  be  material  to  the  defense  of  the  action, 
that  thereafter  the  appellant  moved  the  court  to  strike 
the  interrogatories  from  the  files  for  various  reasons, 
which  motion  was  denied  by  the  court.  Subsequently, 
the  appellant  made  full  answer  to  the  interrogatories 
so  propounded.  It  is  urged  in  this  court  that  the  re- 
fusal to  strike  was  error,  but  we  think  otherwise,  and 
it  would  be  harmless,  if  error  at  all. 

2.  At  the  trial  the  appellant  offered  said  interroga- 
tories and  answers  as  evidence  in  his  own  behalf,  and 
they  were  excluded  upon  the  objection  of  respondents. 
This  is  also  assigned  as  error.  The  purpose  of  the 
statute  was  to  enable  the  party  to  obtain  from  his  op- 
ponent a  disclosure  ''  of  facts  and  documents  material 
to  the  support  or  defense  of  the  action"  (§1661,  Code 
Proc),  and  when  the  answers  are  so  made  and  re- 
turned they  do  not  constitute  a  part  of  the  pleadings^ 
neither  do  they  become  evidence  for  the  party  so  an- 
swering,  unless  they  are  offered  by  the  adverse  party, 
who  is  also  permitted  by  statute  to  rebut  them  by  ad- 
verse testimony.  Section  1664,  Code  Proc.  In  fram- 
ing the  answers  to  interrogatories  under  the  statute, 
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the  party  so  interrogated  is  entitled  to  the  advantage 
and  assistance  of  counsel,  and  is  allowed  twenty  days 
in  which  to  make  such  answers.  The  statute  does  not 
in  the  case  of  a  deposition  permit  the  same  to  be  read 
at  the  trial  if  the  witness  is  present  and  can  take  the 
stand,  and  so  in  this  case  we  think  that,  if  the  matters 
embraced  in  the  interrogatories  were  relevant  and 
material  to  the  issue,  the  appellant  should  have  taken 
the  stand  as  a  witness  and  given  his  testimony  before 
the  jury.  But  it  is  urged  that  such  a  course  would 
have  been  farcical,  inasmuch  as  by  §  1646  of  the  stat- 
ute (Code  of  Procedure),  a  party  in  interest  or  to  the 
record  shall  not  be  admitted  to  testify  in  his  own  be- 
half as  to  any  transaction  had  by  him  or  any  state- 
ment made  to  him  by  a  deceased  person,  and  counsel 
insists  that  the  '^  executors  had  not  the  right,  even 
had  they  eo  desired,  to  waive  this  statutory  provision." 
We  find  it  difScult  to  reconcile  these  contentions  of 
counsel.  In  the  first  place  it  is  insisted  that  the  in- 
terrogatories and  answers  became  testimony,  and  in 
the  next  breath  it  is  urged  that  it  would  have  been 
useless  to  have  called  appellant  as  witness,  because 
under  §  1646,  supra,  in  an  action  or  proceeding  against 
an  executor,  a  party  in  interest  or  to  the  record  is  not 
permitted  to  testify,  etc.,  and  that  this  provision  is 
mandatory  and  cannot  be  waived.  It  would  seem 
that  this  latter  contention,  if  upheld,  would  exclude 
these  answers  as  testimony,  if  they  related  to  *'any 
transaction  had  by  him  with,  or  any  statement  made 
to  him  by,  such  deceased."  Nothing  contained  in 
§  1646  prevented  his  being  examined  at  the  trial  as  an 
ordinary  witness  upon  all  matters  excepting  transac- 
tions and  statements  had  with  the  deceased,  and  if  the 
matters  embraced  within  the  answers  related  to  sub- 
jects concerning  which  the  law,  from  considerations 
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of  public  policy,  would  have  prevented  the  appellant 
from  testifying  at  the  trial,  it  would  seem  to  require 
no  argument  to  demonstrate  that  like  consideration 
demanded  that  the  answers  should  be  excluded.  These 
respondents,  as  executors,  were  entitled  to  possess 
themselves  of  every  means  to  enable  them  and  their 
counsel  to  intelligently  conduct  the  defense  of  the  ac- 
tion, and  it  would  seem  unwise  to  hold  that  they  might 
not  take  .these  answers  for  their  guidance  except  at 
the  peril  of  the  answers  becoming  evidence.  None 
of  the  cases  cited  by  the  appellant  are  authority  fpr 
such  answers  being  received  as  evidence  under  the 
circumstances  of  this  case.  Rice  v.  MoiUy,  24  Hun, 
144,  presented  a  very  different  state  of  facts.  In  that 
case  "  Each  party  procured  the  examination  of  his 
adversary  before  the  trial.  Before  the  trial  Motley 
died,  and  the  action  was  continued  in  the  name  of  his 
executors.  At  the  trial  Thomas  W.  Rice  was  living 
and  was  a  witness  in  his  own  behalf.  He  could  not 
then  testify  to  any  personal  transaction  with  Motley  under 
§  8^9  of  the  Code  of  Civil  Procedure.  He  then  offered 
in  evidence  his  own  examination  taken  at  the  instance 
of  Motley,  and  when  both  were  living,  and  this  was 
rejected,"  and  the  court  held  that  the  rule  was  error, 
saying  that  the  ''reason  of  the  rule  excluding  such 
testimony  is  wanting.  When  the  deposition  was  taken. 
Motley  was  alive  to  cross-examine  and  to  give  testi- 
mony in  his  own  behalf  in  opposition  to  that  of  the 
plaintiff."  We  think  that  the  ruling  complained  of 
was  right,  and  what  was  said  by  this  court  in  Denny  v. 
Sayward,  10  Wash.  422  (39  Pac.  119),  is  inapplicable 
to  the  present  case. 

3.  On  the  trial  the  court  admitted  as  standards  for 
comparison  certain  bank  checks  and  other  writings 
containing  the  signatures  of  Kenyon,  the  genuineness 
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of  which  signatures  is  in  nowise  disputed  or  denied 
by  the  appellant,  and  experts  were  called  and  per- 
mitted to  institute  comparisons  between  such  genuine 
signatures  and  the  signature  to  the  note  in  question. 
The  appellant  insists  that  this  was  error,  contending 
for  the  rule  that  no  writing  can  be  used  as  a  standard 
of  comparison  in  the  case  unless  it  has  been  pre- 
viously admitted  for  some  other  purpose,  and  in  sup- 
port of  this  rule  many  cases  are  cited  by  the  learned 
counsel.  Hut  policy  and  necessity  have  led  to  the 
modification  of  this  rule  so  that  today,  in  a  great 
many  of  the  states  of  this  country  and  by  act  of  Par- 
liament in  England,  it  is  in  substance  provided  that 

''  Upon  the  question  as  to  the  genuineness  of  a 
signature,  the  genuine  signature  of  the  same  person 
to  a  paper  not  otherwise  competent  evidence  in  the 
case,  is  admissible  to  enable  the  court  and  jury  by  a 
comparison  of  the  hands,  to  determine  the  question." 
Moody  V.  Howell,  17  Pick.  490  (28  Am.  Dec.  317); 
Woodman  v.  Dana,  52  Me.  9;  State  v.  Hastings,  53  N. 
H.  452;  Tyler  v.  Todd,  36  Conn.  218;  Calkins  v.  State, 
14  Ohio  St.  222;  Bragg  v.  Colwell  19  Ohio  St.  407; 
Holmberg  v,  Johnson,  45  Kan.  19  (25  Pac.  575);  Mor- 
rison V.  PorUr,  35  Minn.  425  (59  Am.  Rep.  331,  29  N. 
W.  54);  Farmers*  Bank  of  Lancaster  v.  Whitehill,  10 
Serg.  &  R.  110;  Eborn  v.  Zimpelman,  47  Tex.  503  (26 
Am.  Rep.  315;  Phillips  v.  State,  6  Tex.  App.  364. 

and  such  we  think  is  the  trend  of  modern  authority. 
Chief  Justice  Shaw  in  delivering  the  opinion  in 
Moody  V.  Rowell,  supra,  says: 

''It  seems  to  be  difficult  to  distinguish  in  principle, 
between  the  case  of  a  paper  admitted  orproved  to  be 
genuine,  given  in  evidence  for  another  purpose,  and  a 
paper,  the  genuineness  of  which  is  equally  well  estab- 
lished,  when  offered  for  this  express  purpose.  In  both 
cases  the  result  depends  upon  skill  and  judgment  in 
making  the  comparison  and  discovering  the  resemb- 
lances and  differences." 
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4.  There  was  testimony  at  the  trial  tending  to  show 
that  the  consideration  for  which  this  note  was  given 
was  principally  legal  services  rendered  to  the  said 
Eenyon  by  the  appellant.  For  the  purpose  of  show- 
ing the  improbability  of  the  deceased's  allowing  any 
such  sum  to  the  appellant  for  legal  services,  and  as 
further  tending  to  show  that  such  services,  if  in  fact 
any  were  rendered,  were  unimportant,  and  the  esti- 
mate in  which  deceased  held  appellant  as  an  attorney, 
the  respondents  were  permitted  by  the  trial  court  over 
the  objection  of  the  appellant  to  give  in  evidence 
statements  made  by  the  deceased  to  different  wit* 
nesses,  occurring  at  about  the  date  of  the  note.  We 
have  examined  the  various  statements  to  which  ob- 
jections were  made  and  think  that  no  reversible  error 
was  committed  in  permitting  them  to  be  given.  An- 
drews V.  Hayden's  Admrs.,  88  Ky.  455  (11  S.  W.  429). 
The  very  nature  of  the  case  required  of  the  trial  court 
that  great  latitude  be  allowed  counsel  in  the  examination 
of  witnesses  and  a  wide  range  in  the  introduction  of 
testimony.  Such  is  the  rule  in  ordinary  cases  where 
fraud  is  alleged  and  all  of  the  parties  to  the  trans- 
action alive  and  competent  to  testify. 

5.  Finally  it  is  urged  that  the  verdict  is  contrary  to 
the  evidence.  It  appears  from  the  record  that  the  de- 
ceased was  a  man  of  means  and  by  the  testimony  of 
bankers  and  reliable  witnesses  it  was  shown  that  his 
note  for  the  amount  here  involved  would  have  been 
bankable  paper  at  the  banks  in  the  city  of  Seattle  in 
which  the  parties  resided,  at  almost  any  time  after 
the  date  of  its  purported  execution;  it  further  ap- 
pears that  the  deceased  was  a  prudent,  cautious  man; 
that  the  appellant  was  a  man  of  limited  means  and  in 
embarrassed  circumstances  financially,  frequently  (pre- 
sumably impelled  by  necessity)  negotiating  loans  for 
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trifling  and  insignificant  sums,  a  course  of  conduct 
entirely  inconsistent  with  the  idea  that  he  lawfully 
held  and  owned  the  genuine  note  of  the  deceased, 
which  could  so  easily  have  been  converted  into  money. 
Further  it  was  shown  that  prior  to  July,  1888,  the  ap- 
pellant resided  in  the  city  of  New  York,  where  he  was 
engaged  in  the  practice  of  his  profession,  that  at  or 
about  that  time  he  wrote  to  the  deceased  requesting 
the  loan  of  $500.00  to  enable  him  to  secure  a  location 
at  some  point  on  the  Pacific  Coast.  This  sum,  it  ap- 
pears, was  furnished  to  him  by  the  deceased,  and  ap- 
pellant's note  therefor  was  found  among  deceased's 
papers  and  effects.  These  and  many  other  facts  and 
circumstances  which  appear  in  the  record,  but  which 
we  need  not  stop  to  consider,  are  suflScient  to  forbid 
that  we  should  interfere  with  the  verdict,  upon  the 
assumption  that  it  is  contrary  to  the  evidence.  The 
trial  was  protracted,  the  testimony  voluminous,  the 
charge  of  the  court  to  the  jury  clear  and  comprehen- 
sive, and  we  are  unable  to  discover  from  the  record 
that  any  reversible  error  was  committed. 
The  judgment  will  therefore  be  affirmed. 

HoYT,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Dunbar,  J.  (dissenting),  I  cannot  agree  with  the 
conclusion  reached  by  the  majority,  that  no  reversible 
error  was  committed  by  the  trial  court  in  the  trial  of 
this  cause.  It  is  doubtful  to  my  mind  if  the  court 
should  have  permitted  the  testimony  of  the  habits  of 
the  plaintiff  to  be  given  in  evidence  in  this  case,  for 
the  purpose  of  showing  the  improbability  of  his  em- 
ployment by  a  man  of  Kenyon's  character;  but  cer- 
tainly the  limit  was  passed  when  witnesses  were  allowed 
to  testify  as  to  Kenyon's  declarations  concerning  this 
alleged  employment.     Shepard  testified,  over  the  ob- 
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jection  of  appellant,  that  Kenyon  had  informed  him 
just  before  the  date  of  the  note  in  suit,  which  was  a 
note  alleged  to  be  for  an  attorney's  fee,  that  he  had 
settled  with  all  of  the  attorneys  whom  he  had  employed 
previous  to  that  time.  This  was  in  substance  intro- 
ducing the  statement  of  Kenyon  that  he  did  not  owe 
the  plaintiff  anything  at  the  time  the  note  was  given. 
The  witness  Whittlesey  was  allowed  to  testify  as  to 
conversations  between  himself  and  Kenyon,  the  de- 
cedent, concerning  the  collection  of  rents,  and  detailed 
Kenyon's  expressed  reason  for  the  employment  of 
Whittlesey,  and  his  expressed  opinion  as  to  the  ability 
of  the  plaintiff,  testifying  that  the  decedent  had  said 
that  the  plaintiff  was  only  a  '^  jack-leg  lawyer,"  and 
other  testimony  of  like  character;  all  of  which  was 
objected  to  and  which  the  court  was  moved  to  take 
from  the  jury.  These  declarations  of  the  decedent 
are  purely  and  simply  declarations  of  the  decedent 
in  his  own  interest,  and  they  were  introduced  for 
that  purpose,  and  no  doubt  largely  influenced  the  jury 
in  coming  to  the  conclusion  that  this  note  was  a 
forgery. 

The  court,  in  its  opinion,  passes  this  assignment  of 
error  with  the  remark  that,  "  we  have  examined  the 
various  statements  to  which  objections  were  made  and 
think  that  no  reversible  error  was  committed  in  per- 
mitting them  to  be  given; "  citing  Andrews  v.  Haydgn's 
Admrs.,  88  Ky.  455  (11  S.  W.  428),  which  was  cited 
by  the  respondents  in  support  of  the  admission  of 
this  testimony  and  in  favor  of  the  proposition  that  the 
nature  of  the  case  required  of  the  trial  court  that  great 
latitude  be  allowed  counsel  in  the  examination  of  wit- 
nesses, and  a  wide  range  in  the  introduction  of  testi- 
monv.  An  examination  of  that  case  convinces  me 
that  it  does  not  touch  the  case  in  point.     In  the  first 
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place,  there  was  no  such  testimony  admitted  in  that 
case,  and  the  main  objection  was  simply  as  to  the 
order  of  the  proof.  The  court  in  its  opinion  says: 
*^  There  was  no  competent  testimony  offered  that  was 
excluded  by  the  trial  jud^^e,  and  the  mere  order  of 
proof  could  not  have  prejudiced  the  appellant."  Again, 
that  case  was  tried  by  the  judge  and  not  by  a  jury,  and 
referring  to  testimony  which  was  not  admissible,  the 
supreme  court  bases  its  refusal  to  reverse  on  this  fact, 
and  says:  *'  This  testimony  could  not  have  controlled 
the  trial  judge  in  his  decision  of  the  case„  and  we  are 
satisfied,  with  all  of  the  facts  before  him,  he  must  have 
refused  to  consider  teistimony  which  was  incompetent, 
and  considered  alone  that  which  enlightened  him  on 
the  issue.  .  .  .  The  experience  of  every  one 
familiar  with  the  trial  of  such  cases,  where  the  law 
and  facts  are  submitted  to  the  court,  has  taught  him 
that  much  evidence  is  often  introduced  that  the  trial 
court  would  not  permit  to  go  to  the  jury,  because  of 
the  ability  of  the  judge  to  take  the  grain  from  the 
chaff  and  to  decide  the  case  alone  upon  the  law  and 
such  testimony  as  is  proper  to  be  considered.  If  the 
errors  committed  were  such  as  would  likely  have  con- 
trolled the  court  in  its  decision,  another  trial  would  be 
granted;"  showing  conclusively  that,  even  under  the 
facts  in  that  case,  if  the  testimony  admitted  had  gone 
to  K  jury,  the  court  would  have  considered  its  admis- 
sion reversible  error. 

Nor  do  I  think  that  any  case  can  be  found  sustain- 
ing the  introduction  of  testimony  which  is  so  purely 
hearsay  as  the  testimony  introduced  in  this  case.  It 
is  a  universal  rule,  and  I  think  without  any  exception, 
that  the  declarations  of  a  decedent  in  favor  of  his 
own  interests  cannot  be  admitted,  and  only  those 
declarations  can  be  admitted  which  are  against  his 
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interests.  This  court  has  passed  squarely  upon  this 
proposition  in  the  case  of  Reese  v.  MurnaUj  5  Wash., 
373  (31  Pac.  1027),  where  the  estate  of  the  deceased 
Murnan  was  charged  by  the  plaintiff  Reese  with  a  re- 
sulting trust  in  real  property  which  Murnan  had  pur- 
chased in  his  own  name,  and  which  Keese  claimed  to 
'have  furnished  him  money  for.  In  the  course  of  its 
opinion  the  court  said:  ''The  defense  sought  to  show 
that  Murnan  had  made  other  declarations  to  other 
witnesses  that  Reese  had  no  interest,  but  they  were 
not  permitted  to  do  so.  We  know  of  no  rule  of  law 
that  would  admit  such  declarations;"  citing  Wilson  v. 
Patrick^  34  Iowa,  362,  where  the  court  tersely  laid 
down  the  rule  as  follows: 

"  Defendants  introduced  evidence  of  the  statements 
of  Joseph  A.  Blackburn,  to  the  effect  that  he  owned 
the  land  absolutely.  This  evidence  is  clearly  inad- 
xnissible.  Declarations  made  by  him  in  support  of 
his  absolute  interest  in  the  lands  may  not  be  received, 
while  admissions  to  the  contrary  effect  are  competent 
evidence." 

The  statute,  in  the  interests  of  justice  and  of  fair 
play,  has  provided  that  the  plaintiff  cannot  testify  as 
to  any  transactions  had  by  him  with,  or  any  state- 
ments  made  to  him  by,  the  deceased,  the  theory  of  the 
law  being  that,  the  mouth  of  the  deceased  being  closed 
by  death,  the  law  should  close  the  mouth  of  the  claim- 
ant. But,  under  the  rule  adopted  by  the  court  in  the 
trial  of  this  cause,  the  mouth  of  the  claimant  is  closed 
while  the  deceased  is  allowed  to  testify,  by  the  rehear- 
sal of  his  statements  made  to  others,  which  is  in  effect 
the  introduction  of  testimony  that  cannot  be  even 
subjected  to  the  test  of  cross-examination. 

I  think  the  admission  of  this  testimony  and  the  re- 
fusal of  the  court  to  take  it  from  the  jury  was  error, 
and  prejudicial  error,  and  that  for  that  reason  the 
judgment  ought  to  be  reversed  and  a  new  trial  granted. 
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«38  188  Where  possession  of  land  has  been  taken  upon  the  institution  of 

proceedings  for  its  condemnation  under  the  right  of  eminent  domain, 
the  proceedings  cannot  be  afterwards  dismissed,  at  any  stage  of  the 
proceedings,  by  the  one  seeking  the  appropriation,  unless  at  the 
same  time  an  abandonment  of  possession  is  also  tendered. 

Where  land  has  been  appropriated  prior  to  the  rendition  of  judg- 
ment the  proper  judgment  in  condemnation  proceedings  is  one  for 
the  damages  found  and  an  award  of  execution  for  its  collection. 

In  condemnation  proceedings,  when  no  issue  as  to  title  haa  been 
raised,  and  the  only  question  before  the  jury  is  as  to  the  amount  of 
the  damages,  the  petitioner  in  the  condemnation  proceedings  is 
estopped  from  raising  the  question  of  title  in  the  appellate  court, 
although  the  question  may  have  been  raised  upon  the  cross-exami- 
nation of  a  witness. 

Where  possession  has  been  taken  of  land  under  condemnation 
proceedings,  the  owner  is  entitled  to  interest  upon  the  amount  of 
damages  awarded  him  from  the  date  of  the  taking. 

The  appropriation  of  land  under  condemnation  proceedings  will 
not  entitle  the  owner,  in  the  award  of  damages  subsequently  made, 
to  a  judgment  including  the  value  of  houses  erected  on  the  land  by 
the  appropriator  prior  to  the  rendition  of  judgment  in  the  con- 
demnation proceedings. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

Dorr,  Hadley  &  Hadley,  for  appellant. 

Fairchild  &  Rawson,  and  Black  &  Learning,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Both  parties  having  appealed  in  this 


BELUNGHAM  BAY,  ETC.,  CO.  v.  STRAND.  145 

Feb.  1896.]         OpinioD  of  the  Goart —  Dukbab,  J. 

case,  for  convenience  we  will  refer  to  the  petitioner  aa 
the  appellant,  and  the  land  owners  as  the  respondents. 

This  action  was  brought  in  the  year  1890  by  the 
appellants  to  condemn  certain  lands  under  the  con- 
demnation acts  of  1888.  Commissioners  were  ap- 
pointed and  made  their  report,  from  which  report  the 
appellants  appealed  to  the  superior  court  of  Whatcom 
county.  At  said  court  the  question  of  valuation  of 
the  said  property  was  submitted  to  the  jury  and  a 
verdict  returned  and  judgment  entered  thereon,  from 
which  said  judgment  an  appeal  was  taken  by  the 
petitioner  (appellant  herein)  to  this  court.  For  cer- 
tain errors  the  judgment  was  reversed  and  remanded 
for  further  proceedings  in  accordance  with  the  opinion 
filed.    4  Wash.  318. 

Thereafter,  in  December,  1894,  the  cause  came  on 
for  hearing  before  a  jury  in  the  said  superior  court  of 
Whatcom  county  upon  the  question  of  valuation  of 
said  premises,  and  a  verdict  was  rendered  and  judg- 
ment entered  upon  said  verdict,  from  which  judgment 
both  parties  appealed  to  this  court.  After  the  return 
of  the  verdict  and  after  the  refusal  of  the  court  to 
enter  the  judgment  asked  for  by  the  appellant,  it  filed 
a  motion  asking  leave  to  abandon  proceedings  and 
dismiss  the  cause,  which  motion  was  overruled  by  the 
court.  This  is  one  of  the  principal  errors  alleged  by 
the  appellant  and  the  greater  part  of  the  briefs  of  the 
appellant  and  respondents  is  devoted  to  this  proposi- 
tion. It  is  earnestly  contended  by  the  appellant  that 
it  had  a  right  to  abandon  its  case  at  any  stage  of  the 
proceedings  before  the  rights  of  the  parties  had  been 
adjusted.  Exhaustive  briefs  have  been  filed  by  both 
parties  on  this  question,  and  many  authorities  cited, 
and  upon  this  proposition  the  authorities  are  some- 

10  —  14  WA8B. 
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what  conflicting,  some  courts  holding  that  the  cor- 
poration to  whom  the  right  of  eminent  domain  has 
been  given  by  the  law  has  no  right  to  abandon  its 
action  at  all,  but  is  bound  by  the  verdict  of  the  jury, 
and  that  it  must  pay  the  amount  awarded,  while  the 
great  majority  of  the  cases  decide  that  the  corporation 
has  the  right  to  abandon,  when  it  has  not  taken  pos- 
session of  the  premises  sought  to  be  condemned,  and 
some  few  cases  hold  that  the  corporation  has  a  right 
to  abondon,  even  when  it  is  in  possession  of  the 
premises.  A  great  majority  of  the  cases  cited  by  ap- 
pellant lay  down  the  rule  of  the  right  of  dismissal 
where  the  question  of  possession  is  not  considered  at 
all.  Lewis  on  Eminent  Domain,  §  666,  cited  by  ap- 
pellant, announces  that  the  proceedings  for  condem- 
nation are  entirely  under  the  control  of  the  legislature; 
that  it  may  provide  that  the  party,  having  once  insti- 
tuted proceedings  to  condemn  property,  shall  be 
bound  to  go  on  and  take  possession  of  the  property; 
and  that  it  may  discontinue  and  annex  such  terms  to 
the  right  as  it  sees  fit,  but  that  in  the  absence  of  ex- 
press statutory  provisions,  it  is  generally  held  that 
where  a  party  has  instituted  proceedings  to  condemn 
property,  it  may  discontinue  those  proceedings  at  any 
time  before  confirmation  of  the  report  of  the  commis- 
sioners, or,  in  case  of  jury  trials,  at  any  time  before 
the  case  is  given  to  the  jury -^citing  many  cases  to 
support  the  text;  and  other  cases  are  reported  where  it 
is  held  to  be  a  matter  of  discretion  with  the  court; 
and  still  others  in  which  it  is  held  that,  where  posses- 
sion had  been  taken  of  the  property,  the  party  con- 
demning could  not  abandon  proceedings  without  also 
giving  up  possession,  and  this  is  the  doctrine  of  the 
Minnesota  courts.  The  author,  however,  states  that 
the  weight  of  authority  is  that,  in  the  absence  of  statu- 
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iory  provisions  on  the  question,  the  effect  of  proceed- 
ings for  condemnation  is  simply  to  fix  the  price  at 
which  the  party  condemning  can  take  the  property 
sought,  and  that,  even  after  confirmation  or  judgment, 
the  property  may  be  abandoned  without  incurring 
any  liability  to  pay  the  damages  awarded;  but  an  in* 
veetigation  of  the  numerous  cases  cited  shows  that 
this  rule  was  applied  only  in  the  absence  of  possession 
by  the  corporation.  The  author,  however,  states  that  it 
has  been  held  that  the  right  to  abandon  is  not  affected 
by  the  fact  that  the  petitioner  has  taken  possession 
pending  proceedings,  under  a  statute  which  provided 
that  it  might  do  so  upon  depositing  a  sum  to  be  ascer- 
tained by  the  judge  of  the  court  in  which  the  proceed- 
ings are  pending;  citing  Denver  &  New  Orleans  R.  R. 
Co.  V.  Lambom,  8  Colo.  380  (8  Pac.  582),  a  case  which 
is  cited  and  largely  relied  upon  by  the  appellant  in 
the  case  at  bar;  also  Brokaw  v.  City  of  Terre  Haute,  97 
Ind.  451.  It  will  be  seen,  however,  that  th^  qualifica- 
tion mentioned  by  the  author,  viz.,  ^'where  the  legis- 
lature has  made  provision  for  taking  possession,'' 
carries  the  cases  outside  of  the  claim  made  by  the  ap- 
pellant in  this  case,  for  our  statute  makes  no  such  pro- 
visions; and  in  Denver,  etc.,  R,  R.  Co.  v.  Lambom, 
supra,  the  statute  of  Colorado  provided  that  the  court 
or  judge  may,  at  any  stage  of  the  proceedings,  au- 
thorize petitioner  to  take  possession  of  and  use  the 
premises  until  the  final  conclusion  of  the  adjudication 
has  been  deposited  in  court  or  with  the  clerk  of  the 
same,  suQh  sum  as  the  court  or  judge  may  deem  suffi- 
cient to  pay  the  amount  of  damages  ultimately  awarded ; 
and  the  court,  in  that  case,  based  its  decision  of  the 
right  of  the  party  in  possession  to  abandon  upon  the 
construction  of  this  statute,  and  said,  in  the  course  of 
its  opinion:     "If  this  conclusion   could   not  legiti- 
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mately  be  drawn  from  the  language  and  purposes  of 
the  statute,  we  might  be  compelled  to  indorse  the 
proposition  that,  by  the  act  of  taking  possession 
thereunder,  petitioner  renounces  his  right  of  abandon- 
ment, except  with  the  owner's  consent; "  so  that  this 
case  cannot  be  considered  a  case  in  favor  of  appellant's 
contention.  And  the  case  of  Brokaw  v.  City  of  Terre 
HautCy  97  Ind.  451,  is  also  decided  upon  the  provisions 
of  their  statute;  while,  as  we  have  before  said,  the 
overwhelming  weight  of  authority  is  that,  in  the  ab- 
sence of  a  statute  granting  the  right  of  possession,  the 
right  to  abandon  is  waived  by  the  taking  of  possession; 
many  courts  holding  that  an  abandonment  means  an 
abandonment  not  only  of  the  proceedings,  but  an 
abandonment  of  the  possession  in  cases  where  the 
corporation  is  in  possession;  that  the  abandonment 
carries  with  it  the  idea  of  placing  the  corporation  in 
a  position  to  commence  anew  in  all  respects,  and  plac- 
ing the  land-owner  in  possession  of  his  land.  The 
appellant,  recognizing  the  force  of  these  decisions,  B.U 
tempts  to  evade  them  by  asserting  that  the  possession 
of  the  company  in  this  case  was  not  derived  by, 
through,  or  under  this  action;  but  we  think  the  testi- 
mony introduced  in  this. case  shows  the  contrary,  for, 
while  originally  the  possession  may  have  been  taken 
outside  of  the  action,  the  record  shows  that  an  action 
of  forcible  entry  and  detainer  was  brought  by  the  re- 
spondents, and  a  judgment  obtained  for  right  of  res- 
titution against  the  appellant.  An  appeal  from  that 
judgment  was  taken  to  this  court,  and  the  judgment 
was  affirmed.  Subsequently  the  company  commenced 
this  action  for  condemnation  proceedings,  and  ob- 
tained a  restraining  order,  staying  the  enforcement  of 
the  right  of  restitution,  on  the  ground  that  it  had 
commenced  these  proceedings  in  condemnation,  there- 
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by  invoking  the  proceedings  in  condemnation  to,  at 
least,  maintain  its  possession  of  these  premises;  and 
we  think,  under  such  circumstances,  that  its  right  of 
possession  of  the  premises  is  substantially  derived 
through  this  action;  and,  having  used  the  condemna- 
tion proceedings  to  retain  possession,  it  ought  not  now 
to  be  allowed  to  avail  itself  of  the  privilege  of  a  plain- 
tiff out  of  possession,  either  in  regard  to  the  form  of 
the  judgment  or  the  right  to  dismiss  the  action,  and 
impose  upon  the  respondents  the  necessity  of  bringing 
another  action,  either  of  forcible  entry  or  detainer  or 
ejectment,  to  obtain  possession  of  their  premises  dur- 
ing an  indefinite  length  of  time,  for,  if  an  action  of 
ejectment  were  brought  to  obtain  possession,  it  could 
pursue  the  same  tactics  it  did  before,  viz.:  commence 
condemnation  proceedings  again,  and  plead  such  pro- 
ceedings in  abatement  of  the  writ  of  restitution.  We 
do  not  think  that  the  law  should  be  administered  in 
the  interests  of  procrastination  and  delay.  The  ap- 
pellant was  concededly  in  possession  at  the  time  the 
offer  to  abandon  was  made.  That  possession  had  been 
obtained,  or  at  least  maintained,  by  reason  of  this  ac- 
tion. There  was  no  tender  of  abandonment  of  the 
possession,  and  we  think  that  not  only  justice,  but  the 
great  and  overwhelming  weight  of  authority,  sustains 
the  action  of  the  lower  court  in  refusing  the  motion  to 
dismiss;  and  we  quote  with  approval  the  language  of 
the  court  in  Curtis  v.  Railroad  Co.^  21  Minn.  497, 
where,  in  discussing  this  question,  it  was  said: 

"This  practically  results  in  giving  the  company 
power  to  evade  the  constitutional  prohibition  against 
taking  private  property  for  public  use,  without  just 
compensation  first  paid  or  secured,  and  to  take,  hold, 
an4  enjoy  the  property  of  a  citizen  in  defiance  of  his 
rights,  so  long  as  it  can  successfully  be  kept  in  litiga- 
tion, and  without  any  redress,  except  in  an  action  of 
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trespass  for  damages,  after  the  termination  of  the  pro- 
ceedings, and  their  abandonment  by  the  company.'' 

And  as  to  the  other  question-* the  form  of  the 
judgment  —  we  think  the  appellant  ought  to  be  held 
to  his  election,  and  that,  by  appropriating  land  and 
refusing  to  relinquish  its  possession,  judgment  should 
be  rendered  against  it  (ot  the  damages  found,  and  an 
execution  should  be  awarded  for  its  collection.  As 
was  said  by  the  supreme  court  of  Illinois  in  Peoria^ 
etc.,  By.  Co.  v.  Mitchell^  74  111.  895:  "And  when  it  [the 
land]  is  already  taken,  what  other  judgment  could  be 
properly  entered?  Surely  not  a  judgment  that  the 
company  pay  when  they  should  take  the  land."  See, 
also,  St.  Louis,  etc.,  Ry.  Co.  v.  Teiersy  68  111.  144;  Drath 
V.  Burlington,  etc.,  R.  R.  Co.,  15  Neb.  367  (18  N.  W. 
717);  Dietrichs  v.  Lincoln,  etc.,  R.  R.  Co.,  12  Neb.  226 
(10  N.  W.  718). 

So  far  as  the  question  of  title  is  concerned,  we  think 
the  appellant  is  estopped  from  raising  that  question 
here,  even  conceding  that  the  testimony  was  as  claimed 
by  it.  It  brought  its  action  for  the  condemnation  of 
the  land  described  in  its  complaint.  No  issue  was 
made  concerning  the  title  to  the  land,  and  the  re- 
spondents  had  no  notice  that  any  such  question  would 
be  litigated  until  it  arose  incidentally  in  the  cross-ex- 
amination  of  a  witness,  and  the  only  question  >  before 
the  jury  was  a  question  of  the  amount  of  the  damages. 
This  was  the  question  that  was  brought  up  on  the  ap- 
peal under  §11  of  the  act  of  1888,  under  which  the 
proceedings  were  commenced.  The  question  of  title 
was  preliminary  to  the  submission  to  the  jury,  and 
that  issue  should  have  been  made  and  determined  by 
the  court  prior  to  the  submission  of  the  question  of 
damages.  St.  Louis,  etc.,  Ry.  Co.  v.  Teters,  68  111.  144; 
O'Hare  v.  Chicago,  etc.,  R.  R.  Co.,  139  111.  151  (28  N. 
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E.  923);  St  Paul,  etc.,  R  R  Co.  v.  Matthews,  16  Minn. 
341;  Oerrard  v.  Omaha,  etc.,  R  R  Co.,  14  Neb.  270  (15 
N.  W.  231). 

As  to  the  question  of  interest,  it  would  seem  that 
the  citation  of  authorities  was  hardly  necessary  to 
couviuce  this  court  that  where  the  corporation  had 
taken  possession  of  the  respondents'  land,  and  had 
had  the  use  and  benefit  of  it,  and  had  not  paid  the 
damages  which  were  found  to  have  been  due  the  re- 
spondents at  such  time,  it  should  pay  interest  on  the 
amount  of  damages  so  found  to  have  been  entertained, 
from  the  date  of  the  taking,  which  was  stipulated  in 
this  case  to  be  the  6th  day  of  March,  1890.  We, 
think,  however,  under  the  testimony  in  this  case,  that 
the  respondents  should  not  recover  the  value  of  the 
houses  which  were  placed  upon  the  land  by  the  appel- 
lant, and  which  were  found  by  the  jury  to  be  worth 
th«  sum  of  $850. 

The  questions  of  fact,  then,  having  been  determined 
by  the  verdict  of  the  jury,  the  judgment  in  this  case 
will  be  reversed,  and  the  cause  will  be  remitted  to  the 
lower  court,  with  instructions  to  enter  judgment  against 
the  appellant,  the  Bellingham  Bay  &  British  Columbia 
Railroad  Company,  and  in  favor  of  the  respondents, 
H.  B.  Strand  and  Josephine  M.  Strand,  for  the  amount 
of  $10,150,  the  same  being  the  amount  of  the  verdict 
less  $850,  the  ascertained  value  of  the  houses,  with 
interest  thereon  at  the  legal  rate  from  the  6th  day  of 
March,  1890,  and  that  execution  issue  therefor. 

Andbrs,  Gordon  and  Scott,  JJ.,  concur. 
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Denis    Wortman,  Respondent,  v.  Nathan    Vorhies 

et  al.f  Appellants. 

IMTBBB8T  —  ENFOBCK  ABLB      COMTB  ACT  —  COMMUNITY      B8TATB  —  MOBT-> 

OAOB  BT  SUBYIYOB. 

An  agreement  to  pay  interest  upon  a  promissory  note  at  the  rate 
of  nine  per  cent,  per  annum  nntil  matarity,  and  one  per  cent,  per 
month  thereafter,  and  also  to  pay  interest  upon  coupon  interest 
notes  attached  to  the  principal  note,  at  the  rate  of  two  per  cent,  per 
month  after  maturity  of  such  interest  notes,  is  enforceable,  when 
the  contract  was  entered  into  while  42796,  Gen.  Stat.,  was  iniorce, 
which  allowed  any  rate  of  interest,  agreed  upon  by  the  parties  and 
Specified  in  writing,  to  be  valid  and  legal. 

Where  community  realty  has  descended  to  a  husband  and  sur^ 
viving  children  alter  the  death  of  the  wife,  a  mortgage  by  him  pur* 
porting  to  embrace  the  whole  of  such  realty  is  binding  and  valid  as 
to  his  undivided  half  interest,  when  there  are  no  community  debts 
nor  any  necessity  for  administration. 

The  interest  of  a  surviving  husband  in  community  realty  claimed 
as  a  homestead  during  the  life  of  the  community,  is  not  exempt 
from  the  lien  of  a  mortgage  executed  by  him  purporting  to  covw  the 
whole  of  the  realty. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Affirmed. 

T.  D.  Scofield,  for  appellants. 

Wickersham^  Reid  &  Meade  {Ben  Sheeks,  of  counsel), 
for  respondents. 

*  ft 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. —  This  was  an  action  to  foreclose  a  mort- 
gage given  by  Nathan  Vorhies,  upon  real  estate  ac- 
quired by  the  community  composed  of  himself  and 
Eless  Vorhies,  his  wife.  The  mortgage  was  given  in 
May,  1887.  Eless  Vorhies  died  intestate  in  Septem- 
ber, 1882,  leaving  as  surviving  heirs  her  husband,  the 
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8aid  Nathan  Vorhies,  and  John  D.,  Mary  E.,  Phehe  E., 
Aaron  H.,  and  David  L.  Vorhies,  children. 

This,  appeal  is  from  a  decree  of  foreclosure.  The 
first  contention  of  appellants  is  that  the  court  erre^ 
in  allowing  interest  upon  the  principal  sum  secured 
by  said  mortgage  at  the  rate  of  one  per  cent,  per 
month  y  after  the  date  of  maturity ,  and  also  allow- 
ing interest  at  the  rate  of  two  per  cent,  per  month 
from  the  date  of  maturity,  of  an  interest  coupon  note 
for  the  sum  of  $180,  instead  of  simply  allowing  inter- 
est on  the  whole  sum  at  the  rate  of  nine  per  cent,  per 
annum. 

.  The  principal  note  of  $2,000  contained  a  provision 
for  interest  at  the  rate  of  nine  per  cent,  per  annum, 
and  the  interest  thus  reserved  was  represented  by  cou- 
pon notes  attached  thereto,  each  of  which  coupon 
notes  contained  this  provision:  ''This  note  bears  in- 
terest at  two  (2)  per  cent,  per  month  after  maturity." 
Said  principal  note  .contained  this  stipulation:  ^'This 
note  shall  bear  interest  at  the  rate  of  one  per  cent, 
per  month  after  maturity." 

We  think  the  court  did  not  err  in  allowing  interest 
in  accordance  with  the  express  provisions  of  these 
notes.  At  the  time  of  the  making  of  the  contract, 
and  for  many  years  prior  thereto,  as  well  as  at  the 
time  of  rendering  the  decree,  §2796,  Gen.  Stat.,  was 
in  force,  viz.,  ''Any  rate  of  interest  agreed  upon  by 
parties  to  a  contract,  specifying  the  same  in  writing, 
shall  be  valid  and  legal,"  and  the  authorities  cited  by 
counsel  for  appellants  are,  in  view  of  this  statutory 
provision,  wholly  inapplicable. 

(2).  The  next  question  is  as  to  the  power  of  the 
surviving  husband  to  execute  a  mortgage  upon  real 
estate  which  was  acquired  by  the  community.  The 
court  expressly  found  "that  at  the  time  of  the  death 
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of  the  said  Eless  Vorhiea  there  were  no  debts  against 
said  community  property »  nor  were  there  any  indi* 
vidual  debts  existing  against  the  said  Nathan  Vorhies 
<^  Eless  Vorhies; '^  and  the  finding  was  made  at  the 
request  of  these  appellants. 

Sec.  1481,  Gen.  Stat.,  provides  that: 

''  Upon  the  death  of  either  husband  or  wife,  one- 
half  of  the  community  property  shall  go  to  the  sur* 
vivor,  subject  to  the  community  debts,  and  the  other 
half  shall  be  subject  to  the  testamentary  disposition 
of  the  deceased  husband  or  wife,  subject  also  to  the 
community  debts.  In  case  no  testamentary  disposi- 
tion  shall  have  been  made  by  the  deceased  husband 
or  wife  of  his  or  her  half  of  the  community  property, 
it  shall  descend  equally  to  the  legitimate  issue  of  his, 
her,  or  their  bodies." 

In  this  case  there  being  no  community  debts  nor 
necessity  for  administration,  one-half  of  the  commu- 
nity real  estate  became  vested  in  the  surviving  husband; 
Tucker  v.  Brown,  9  Wash.  357  (37  Pac.  456);  HHi  v. 
Young,  7  Wash.  38  (34  Pac.  144).  His  mortgage,  pur- 
porting to  embrace  the  whole,  was  valid  as  to  the  un- 
divided one-half  interest  which  he  possessed,  and  the 
decree  of  foreclosure  was  restricted  to  that  interest. 

(3).  It  follows  from  what  has  been  said  upon  the 
last  question,  that  the  court  did  not  err  in  neglecting 
to  set  aside  a  homestead.  Nor  can  the  appellants  be 
heard  to  urge  that  the  rights  of  their  co-defendant 
Kame  (who  held  a  junior  mortgage  upon  a  portion  of 
the  premises),  were  not  adjusted  by  the  decree.  It  is 
suflScient  to  say  that  he  has  not  appealed. 

The  decree  will  be  affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 
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[No.  1910.    Decided  March  2, 1896.] 

N.  T.  JoLLiFFE,  Appellant,  v.  Thomas  Reeves  Brown  JLJ^ 

et  aLf  ReceiverSi  Respondents.  <^  412 

CONBTITDTIOM AL  LAW  «^  TITLfi  Of   ACT  —  BAIUtOAD  COlCPAVn*  -*  STOCK 
KIUJVO— FAXLUBB  TO  FBNCK  TBACK  —  ATTORMBT'S  FBBS. 

Where  the  title  of  an  act  is  comprehenrive  enough  to  embrace  all 
its  provisions,  when  the  act  is  considered  as  a  whole,  the  fact  that 
certain  sections  are  snbseqaently  declared  nnoonstitutional  and 
stricken  from  the  act  will  not  necessarily  render  remaining  sections 
onconstitntional  on  the  ground  that  the  title  of  the  act  is  not  broad 
enough  to  include  such  sections. 

A  statote  providing  that  a  railroad  company  shall  be  subject  to  a 
penalty  of  double  the  value  of  stock  killed  by  collision  with  its  trains, 
in  case  of  failnie  to  notify  the  owner  within  forty-eight  hours  there* 
after,  is  unconstitutional,  on  the  ground  that  it  renders  the  company 
liable  whether  Begligent  or  not,  and  whether  or.  not  it  had  knowl- 
edge of  the  act,  and  regardless  of  whether  or  not  the  owner  was  at 
fault  or  had  knowledge  of  the  killing. 

There  being  no  obligation  upon  railroad  companies  to  fence  their 
rights-of-way,  a  statute  imposing  a  penalty  for  the  killing  of  stock 
is  unconstitutional. 

An  act  providing  for  an  attorney's  fee  to  plaintiff  in  case  of  re- 
covery against  a  railroad  company  for  the  killing  of  stock  is  uncon- 
stitutional, where  it  is  not  in  the  nature  of  a  penalty  for  failure  to 
perform  a  statutory  duty,  when  the  statute  does  not  provide  for 
payment  of  a  like  fee  by  plaintiff  in  case  he  should  be  unsuccessful. 

A  secUon  of  an  act  providing  that,  in  actions  for  injuries  to  stock 
occasioned  by  collision  with  moving  trains,  proof  that  the  railroad 
track  was  not  fenoed  so  as  to  turn  stock,  shall  be  prima  facie  evi- 
dence of  negligence,  merely  establishes  a  rule  of  evidence,  and  is 
independent  of  other  sections  of  the  same  act  which  are  unconsti- 
tutional for  the  reason  that  they  improperly  impose  a  penalty  and 
attorney  fees  upon  a  railroad  company  for  the  killing  of  stock. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  OsborNi  Judge.     Reversed. 

Wihhire  &  De  Steiguer,  for  appellant. 

Carr  &  Preston,  and  TT.  jR.  Belly  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  to  recover  for  the 
value  of  a  cow  killed  by  the  defendant's  train,  and  is 
brought  under  the  provisions  of  the  act  approved 
March  15,  1893  (Laws  1893,  p.  418),  making  railway 
companies  operating  unfenced  lines  of  railroad  liable 
for  double  the  value  of  stock  killed,  and  double  dam- 
ages are  sought  in  this  case  and  also  an  attorney's  fee. 
The  first,  third  and  fourth  sections  of  the  act  are  in- 
volved  in  this  controversy.  The  lower  court  held  the 
act  unconstitutional  and  rendered  a  judgment  against 
the  plaintiff,  whereupon  this  appeal  was  taken.  A 
humber  of  questions  have  been  argued  relating  to  the 
constitutionality  of  the  sections  specified,  and  as  to 
whether,  if  one  or  more  of  them  are  unconstitutional, 
any  part  of  the  act  can  be  considered  sufficiently  in- 
dependent thereof  to  stand.  The  respondents  first 
attack  §3.     This  section  is  as  follows: 

''  When  any  stock  shall  be  killed  or  injured  by  col- 
lision with  a  railroad  train  or  with  a  railroad  engine 
it  shall  be  the  duty  of  the  engineer  and  fireman  of  the 
engine,  within  forty.-eight  hours  thereafter,  td  report 
the  accidentto  the  division  superintendent  of  the  road, 
stating  the  manner  of  the  accident,  place  of  its  occur- 
rence and  the  name  of  the  owner  of  the  stock  killed 
or  injured,  if  known,  and  immediately  upon  the  re- 
ceipt of  such  report  it  shall  be  the  duty  of  such  divi- 
sion superintendent  to  transmit  the  same  to  the  owner 
of  the  stock,  if  known,  and  if  not  known  to  cause  the 
paid  report  to  be  filed  with  the  agent  of  the  company 
nearest  the  place  of  the  accident,  to  be  by  him  kept 
at  his  office  for  the  inspection  of  the  public.  Failure 
pn  the  part  of  the  officers  or  agents  in  this  section 
mentioned  to  comply  with  the  requirements  of  this 
section,  shall  subject  the  person  or  corporation  own- 
ing or  operating  the  railway  to  a  penalty  of  double  the 
market  value  of  the  stock  injured  or  killed,  to  be  re- 
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covered  by  thft  owner  thereof  in  an  action  in  the 
superior  court  of  the  county." 

It  is  first  contended  that  this  section  is  void  on  the 
ground  that  it  is  not  embraced  within  the  title  of  the 
act,  which  is  as  follows: 

**  An  act  to  protect  the  owners  of  stock  from  injury 
thereto  by  moving  railway  trains,  declaring  the  law  of 
i^ogligen<^®  cmd  providing,  for  a  reasonable  attorney's 
fee  in  all  actions  for  such  injury." 

It  is  practically  conceded,  however,  that  if  the  act 
is  considered  as  a  whole,  the  title  is  comprehensive 
enough  to  embrace  all  its  provisions,  but  if,  as  con* 
tended  by  the  respondents,  the  other  sections  should 
be  stricken  out  as  unconstitutional,  it  is  argued  that 
there  would  be  no  reference  in  the  title  of  the  act 
sufficiently  broad  to  include  the  provisions  of  §  3.  It 
is  conceded  that  the  principal  purpose  of  the  title  is 
to  advise  legislators  of  the  nature  of  the  legislation 
contained  in  the  bill,  and  it  seems  to  us  that  if  the 
title  was  comprehensive  enough  to  embrace  the  pro- 
visions of  §  3,  conceding  the  entire  act  constitutional, 
this  purpose  has  been  fully  served,  although  certain 
sections  should  thereafter  be  held  unconstitutional, 
and  we  are  of  the  opinion  that  this  objection  is  not 
tenable. 

Other  objections  urged  against  the  constitutionality 
of  this  section  are  that  it  enables  the  plaintiff  to  re- 
cover double  the  market  value  of  the  stock  killed,  and 
fixes  an  absolute  responsibility  where  the  notice  is 
not  given,  and  it  also  assumes  that  the  company  would 
have  knowledge  of  such  killing  in  all  cases. 

It  will  be  observed  that  this  section,  standing  alone, 
imposes  an  obligation  upon  the  railroad  company,  in 
case  notice  is  not  given,  to  pay  double  the  value  of  the 
stock  injured  or  killed,  whether  the  right-of-way  is 
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fenced  or  unfe&ced,  and  it  makes  no  exemption  of 
cases  where  the  owner  of  the  stock  has  knowledge  of 
such  killing^  at  the  time,  although  the  notice  is  not 
given.  The  sole  duty  imposed  upon  the  company 
under  this  section  is  the  giving  of  the  notice  specified, 
and  in  case  of  a  failure  to  do  so  wilfully  or  otherwise 
it  is  mulcted  in  damages  in  double  the  value  of  the 
stock  killed,  regardless  of  whether  the  company  was 
at  fault  or  not  in  killing  it  or  how  much  at  fault  the 
owner  of  the  stock  may  have  been*  We  think  the 
weight  of  authority  is  against  the  constitutionality  of 
such  legislation.  A  somewhat  similar  question  was 
decided  by  this  court  in  0.  R.  &  N.  Co.  v.  Smalley,  2 
Wash.  206  (23  Pac.  1008).  See,  also,  Zeighr  v.  S.  & 
N.  A,  R.  jR.  Co.,  58  Ala.  594,  and  DeTwer^etCf  Ry.  Co.  v. 
Outcalt,  2  Colo.  App.  396  (31  Pac.  177). 

Legislation  requiring  railroad  companies  to  fence 
their  tracks  has  been  generally  sustained  as  a  legiti- 
mate exercise  of  the  police  power  of  the  state  on  the 
ground  that  it  tends  to  promote  the  safe  operation  of 
trains  and  to  the  safety  of  the  traveling  public  It 
has  been  said  that  the  police  power  of  a  state  extends 
to  the  protection  of  the  lives,  limbs,  health,  comfort 
and  quiet  of  all  persons  and  the  protection  of  all 
property  within  the  state,  and  to  that  end  persons  and 
property  are  subjected  to  many  restraints  and  burdens 
in  order  to  secure  general  comfort,  health  and  pros- 
perity. But  it  is  difficult  to  see  how  the  giving  of  the 
notice  specified  would  legitimately  fulfill  any  of  these 
purposes.  If  it  does,  the  penalty  should  be  limited  to 
cases  where  the  company  has  knowledge  of  the  kill- 
ing. It  cannot  be  assumed  that  the  company  would 
have  such  knowledge  in  all  instances  and  it  would 
seem  also  that  it  should  be  limited  to  cases  where  the 
owner  of  the  stock  killed  or  injured  did   not  have 
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knowledge  of  the  fact,  and  was  not  himself  at  fault  in 
the  premises. 

It  is  further  contended  that  §  3  cannot  be  construed 
with  reference  to  §1  so  as  to  limit  its  operation 
to  cases  where  the  railroad  company  has  failed  to 
fence  its  track,  and  the  specified  notice  is  not  given, 
for  the  reason  that  there  is  no  law  in  this  state  requir- 
ing railroad  companies  to  fence,  and  consequently 
there  is  no  basis  for  the  imposition  of  a  penalty  for  a 
failure  to  do  so.  A  question  very  like  this  was  also 
decided  by  this  court  in  0. 22.  &  N.  Co.  v.  Smalley,  supra, 
where  a  majority  of  the  court  held  that  the  act  which 
fixed  a  liability  for  killing  stock  where  the  right-of- 
way  was  not  fenced  imposed  no  duty  upon  the  com- 
pany to  fence.  The  authorities  are  not  uniform  upon 
this  proposition,  and  it  has  been  held  that  legislation 
subjecting  unfenced  roads  to  liabilities  and  penalties 
from  which  roads  which  were  fenced  were  exoner- 
ated, was  indirectly  intended  to  compel  railroad  com- 
panies to  fence  their  rights-of-way.  The  decision 
rendered  in  the  Smailey  case  was  by  a  divided  court, 
and  the  writer  hereof  was  one  of  the  dissenting  judges, 
but  sufficient  grounds  have  not  been  presented  in  this 
case  to  warrant  overruling  it,  and,  construing  this  act 
in  the  light  of  that  decision,  it  must  be  conceded  that 
no  obligation  is  imposed  upon  railway  companies  to 
fence  their  rights-of-way,  and  §  3  cannot  be  sustained 
upon  that  ground. 

It  is  next  contended  that  §  4  of  the  act,  which  is  as 
follows : 

"In  all  actions  for  injury  to  stock  by  collision 
with  moving  railway  trains  where  the  plaintiff  shall 
recover,  and  in  actions  to  recover  a  penalty  under 
this  act  in  which  the  plaintiff  shall  recover  judgment, 
the  judge  shall  allow  a  reasonable  attorney's  fee  to  be 
taxed  as  a  part  of  the  costs," 
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is  invalid  on  the  ground  of  its  being  an  attempt  to 
grant  special  privileges  and  advantages  to  one  class  of 
litigants  at  the  expense  and  to  the  detriment  of  another. 
Legislation  requiring  railroad  companies  to  pay  an 
attorney's  fee  in  case  of  litigating  such  claims  unsuc-* 
cessfully,  where  none  was  imposed  upon  the  plaintiff 
if  unsuccessful,  has  been  sustained  in  some  instances, 
and  generally  upon  the  ground  that  it  was  in  the 
nature  of  a  penalty  for  failure  to  perform  a  duty  im- 
posed by  statute.  See  III.  Cent  R.  Co.  v.  Crider^  91 
Tenn.  489  (19  S.  W.  618;;  Qulf,  etc.,  Ry.  Co.  v.  Ellis, 
18  S.  W.  723;  Jacksonville,  etc.,  Ry.  Co.  v.  Prior,  (Fla.) 
15  South.  760. 

It  cannot  be  sustained  here  as  a  penalty,  for  as  has 
been  said,  there  was  no  duty  to  fence  imposed  by 
statute,  and  the  provision  requiring  the  notice  to  be 
given  cannot  be  sustained  in  the  unlimited  manner  in 
which  the  power  was  sought  to  be  exercised  as  ex- 
pressed in  the  section.  There  is  a  broad  distinction 
to  be  recognized  between  legislation  requiring  a  party 
to  pay  actual  damages  occasioned,  and  that  which 
would  impose  a  penalty  in  addition  thereto.  Such 
legislation  can  be  sustained  only  where  the  party  on 
whom  the  penalty  is  imposed  is  in  fault  or  guilty  of  a 
wrong.  Considered  as  an  attorney's  fee  purely  and 
simply,  it  distinguishes  between  classes  of  persons  and 
not  as  to  subjects  of  litigation  or  classes  of  contro- 
versies, and  by  the  .weight  of  authority  has  been  held 
to  be  unconstitutional.  Denver,  etc.,Ry,  Co.  v.  OtUcaU, 
supra;  St.  Louis,  etc.,  Ry.  Co.  v.  Williams,  49  Ark.  492 
(5  S.  W.  883);  S.  &  N.  A.  R.  R.  Co.  v.  Morris,  65  Ala. 
193;  Wilder  v.  Chicago,  etc.,  Ry.  Co.,  70  Mich.  382  (38 
N.  W.  289);  Chicago,  etc.,  R.  R.  Co.  v.  Moss,  60  Miss. 
641. 
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The  first  section  of  the  act  is  as  follows : 

''  That  in  all  actions  against  persons  or  corporations 
owning  or  operating  steam  railways  in  the  state  of 
Washington,  for  injuries  to  stock  of  any  kind,  except 
hogs,  by  collision  with  moving  trains,  it  shall  be 
prima  facie  evidence  of  negligence  on  the  part  of  the 
defendant  to  show  that  the  railroad  track  was  not 
fenced  so  as  to  turn  said  stock  from  the  track — " 

and  it  is  contended  that  it  is  so  connected^  with  §g  3 

and  4  that  it  should  not  be  permitted  to  stand  inde* 

pendently  of  them,  and  also  that  its  provisions  operate 

as  a  penalty  where  there  is  no  violation  of  a  duty,  but 

it  seems  to  us  that  this  is  not  well  founded.    This 

section  relates  to  a  matter  entirely  independent  of  the 

others,  and  establishes  a  rule  of  evidence  only.    Where 

the  fact  of  the  killing  has  been  proven  it  shifts  the  bur- 

den  of  proof  as  to  negligence  upon  the  defendant. 

The  facts  of  the  case  are  usually  peculiarly  within  the 

knowledge  of  the  railroad  company,  and  it  is  not  an 

unwarranted  exercise  of  legislative  power  to  impose 

upon  such  parties  the  burden  of  showing  that  they 

are  not  at  fault.    It  establishes  only  a  prima  facie  rule 

of  evidence,  and  legislation  of  this  kind  has  been  so 

universally  sustained  that  it  is  needless  to  refer  to  any 

of  the  numerous  cases  cited  thereon.    No  evidence 

was  introduced  upon  the  trial  of  this  action  of  the 

circumstances  relating  to  the  killing  of  the  cow,  the 

court  below  basing  its  decision  upon  the  proposition 

that  all  the  sections  involved  were  unconstitutional. 

In  arriving  at  a  different  conclusion  and  holding  §  1  to 

be  in  force,  a  prirj^a  facie  case  of  negligence  was  made 

out  and  the  burden  of  proof  was  placed  upon  the  rail* 

road  company. 

For  this  reason  the  judgment  is  reversed  and  the 
cause  remanded  for  trial. 

HoYT,  C.  J.,  and  Dunbab,  Anders  and  Gokdom,  JJ., 
concur. 

11  —  14  WASH. 
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[No.  2007.    Deciaed  March  2, 1896.] 

Columbia  National  Bank,  Respondent,  v.  Western 
Iron  and  Steel  Company,  Appellant 

ACTION  ON  NOTE  — PLEADING  —  8UFFICIBNCT  OF  ANSWER. 

In  an  action  upon  a  promissory  note,  plainti^  is  entitled  to  judg- 
ment on  the  pleadings,  when  the  answer  admits  the  execution  of 
the  note  and  negatives  the  allegation  of  non-payment  in  the  com- 
plaint merely  by  a  general  denial. 

Appeal  from  Superior  Court,  Pierce  County —  Hon. 
John  C.  Stallcup,  Judge.     Affirmed. 

F,  Campbell,  and  Doolittle  &  Fogg,  for  appellant. 
P.  Tillingha^t,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  first  count  of  the  complaint  al- 
leged simply  that  the  plaintiff  was  a  national  banking 
association,  and  that  the  defendant  was  a  domestic 
corporation.  The  second  count  alleged  the  execution 
of  the  note  in  controversy,  by  the  defendant:  and  the 
third,  that  no  part  of  the  same  had  been  paid,  and 
that  the  same  was  wholly  due.  The  allegations  of  the 
direct  answer  were  as  follows:  ''(1).  Defendant  ad- 
mits the  allegations  of  paragraphs  one  and  two  there- 
of; (2)  Defendant  denies  each  and  every  allegation  in 
paragraph  three  thereof  contained;"  and  the  answer 
then  set  up  an  alleged  affirmative  defense.  The  plain- 
tiff denied  each  and  every  allegation  of  the  affirmative 
answer,  and  moved  for  judgment  upon  the  pleadings; 
which  motion  was  sustained  by  the  court,  and  judg- 
ment was  rendered  for  the  amount  claimed  in  the 
complaint,  after  the  taking  of  proof  by  the  court  of 
the  amount  due  by  defendant  to  plaintiff. 
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It  is  contended  by  the  appellant  (defendant  below) 
that  the  court  erred  in  sustaining  respondent's  motion 
for  judgment  on  the  pleadings;  that  the  issue  of  pay- 
ment of  the  note  was  sqccarely  ofTected  by  the  denial 
in  appellant's  answer  to  the  third  paragraph  of  plain- 
tiff 's  complaint.  We  do  not  think  this  contention  can 
be  sustained  under  the  law.  In  Edson  v.  Dillaye,  8 
How.  Pr.  273,  the  complaint  alleged  the  non-payment 
of  the  note;  the  answer  admitted  the  making  of  the 
note,  but  denied  the  allegation  of  non-payment  of  the 
said  note  as  set  forth  in  said  complaint,  and  also  de- 
nied that  defendants  were  indebted  to  said  plaintiff 
for  said  note  or  by  reason  of  the  making  thereof,  or 
that  said  note  or  any  part  thereof  was  justly  due  or 
owing  by  them.  Held, ''  that  all  the  allegations  of  the 
answer,  after  the  admission  of  making  the  note,  should 
be  stricken  out  as  frivolous."  The  court  in  that  case, 
construing  a  statute  substantially  like  ours,  said: 

'^  Under  these  denials  no  new  matter  would  be  ad- 
missible in  evidence.  The  plaintiff  would  have  noth- 
ing to  prove  upon  the  trial,  except  it  might  be  a 
computation  of  the  interest  upon  the  note;  for  the 
making  of  the  note  is  admitted  by  the  answer.  He 
would  only  have  to  open  his  case  to  the  jury  and  de- 
maud  their  verdict;  and  there  is  nothing  that  the 
defendants  could  give  in  evidence  under  their  answer. 
They  could  not  prove  payment,  because  they  have  not 
set  it  up  in  their  answer;  and  so,  of  any  other  im- 
aginable defense.  Having  admitted  the  making  of 
the  note,  and  not  having  set  up  any  fact  showing  why 
they  ought  not  to  pay  it,  their  liability  to  pay  it  is  a 
legal  conclusion,  £rom  which  the  defendants  cannot 
escape,  as  they  have  not  prepared  the  way  by  their 
answer  for  giving  any  defense  in  evidence." 

Bliss  on  Code  Pleading,  §  357,  lays  down  the  rule 
that  non-payment  is  an  affirmative  matter  and  must 
be   pleaded  as  well  as  proved.     See,  also.  Bethel  v. 
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Robinson,  4  Wash.  446  (30  Pac.  734);  Van  Santvoord, 
Pleadings,  47U;  Houghton  v.  Tov)n$end,  8  How.  Pr.  441; 
Clark  V.  Spencer,  14  Kan.  398  (19  Am.  Rep.  96), 

In  Hubler  v.  Pullen,  9  Ind.  273  (68  Am.  Dec.  620), 
the  court  said: 

*'  The  complaint,  it  is  true,  ordinarily  avers  that  the 
instrument  sued  on  has  not  been  paid;  still,  proof  of 
that  averment  is  not  required,  and,  therefore,  it  is  not 
put  in  issue  by  a  general  denial.** 

Outside  of  this  question  the  answer  is  so  evidently 
a  pleading  of  a  negative  pregnant,  that  it  could  not 
be  sustained  as  a  denial  of  the  allegations  of  the  com- 
plaint in  any  event.  The  affirmative  matter  pleaded 
in  the  answer  so  plainly  fails  to  plead  a  payment  to 
the  plaintifT  in  this  action  that  we  do  not  feel  called 
upon  to  particularly  discuss  it. 

The  judgment  of  the  court  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  J  J., 
concur. 


[No.  2026.    Decided  March  2,  1896.1 

Louis  A,  Hill,  Respondent,  v.  The  Phcenix  Insur- 
ance Company  op  Brooklyn,  New  York,  Appel- 
lant. 

IM8U BANCS  —  LIMITATION    OF    TIME     FOR     BRINGING    BUIT — WADrBB  — 

EVIDENCE. 

In  an  action  upon  a  fire  insurance  policy,  plaintiff  cannot  intro- 
duce in  evidence  letters  from  the  company's  local  agents  to  its  gen- 
eral agents  tending  to  show  that  the  company  had  not  come  to  a 
final  determination  in  regard  to  the  payment  of  plaintiff's  claim 
of  loss,  for  the  purpose  of  excusing  plaintiff  from  bringing  his  action 
within  the  time  limited  by  the  policy.    (Dunbar,  J.,  dissents.) 
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The  fact  that  an  insurance  adjuster  has  determined  the  amount 
of  a  loss,  and  stated  to  the  assured  that  it  would  he  paid  in  due 
course  does  not  constitute  an  agreement  of  the  company  to  pay. 

Appeal  from  Superior  Court,  Chehalis  County.*— 
Hon.  Mason  Irwin,  Judge.     Reversed. 

Crowley,  StMivan  &  Orosseup,  W.  0.  McKinlay,  and 
M.  J.  Cochran,  for  appellant. 

Hogan  A  McOerry,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — ^Thia  action  was  brought  upon  an  in- 
surance policy  issued  by  the  defendant  upon  certain 
buildings  and  other  property  of  the  plaintiff.  In  its 
answer  the  defendant  set  up  three  grounds  of  defense: 
(1)  That  the  action  was  barred  by  the  limitations  of 
the  policy;  (2)  that  the  property  had  been  burned  by 
the  willful  act  of  the  plaintiff;  and  (3)  that  the  claim 
of  loss  had  been  compromised,  and  a  release  of  the 
defendant  from  all  liability  executed  by  the  plaintiff, 
upon  sufficient  consideration.  Plaintiff  in  reply  de- 
nied that  the  limitation  of  time  in  which  the  action 
could  be  brought  was  six  months  from  the  date  of  the 
fire,  as  claimed  in  the  answer,  and  alleged  that  such 
limitation  was  twelve  months  from  such  date,  and  de« 
nied  the  other  defenses  set  up  in  the  answer.  Plain- 
tiff introduced  evidence  as  to  the  time  of  the  appear- 
ance of  the  defendant  in  the  action,  and  the  proofs  of 
loss  which  had  been  furnished  the  defendant,  and 
rested.  Thereupon  the  defendant  made  a  motion  for 
a  non-suit,  which  was  denied  by  the  court.  The  date 
of  the  fire  was  agreed  upon,  and  it  was  also  agreed 
that  the  action  was  not  commenced  until  more  than 
six  months  thereafter.  Defendant  introduced  proof 
tending  to  show  that  the  policy  contained  a  clause 
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limiting  the  time  in  which  an  action  could  be  brought 
to  six  months  after  the  fire,  and  also  introduced  proof 
tending  to  sustain  the  other  .affirmative  defenses  set 
up  in  its  answer.  Plaintiff,  in  rebuttal,  introduced 
evidence  which  it  was  claimed  tended  to  show  that 
the  limitation  of  time  in  the  policy  was  twelve  instead 
of  six  months,  and  that,  if  the  limitation  was  six 
months,. the  action  of  the  defendant  had  been  such  as 
to  waive  such  limitation.  He  also  offered  evidence 
for  the  purpose  of  contradicting  that  offered  by  the 
defendant  in  support  of  its  other  affirmative  defenses. 
A  verdict  was  returned  for  the  plaintiff,  upon  which, 
after  a  motion  for  a  new  trial  had  been  denied,  judg- 
ment  was  duly  entered. 

On^  of  the  grounds  upon  which  it  is  claimed  that 
the  judgment  should  be  reversed  is  the  admission 
in  evidence,  over  the  objection  of  the  defendant,  of 
certain  letters  which  passed  between  the  local  agents 
of  the  defendant  and  its  general  agents.  These  letters 
were  admitted  by  the  court  only  for  the  purpose  of 
being  considered  by  the  jury  upon  the  question  of  the 
diligence  of  the  plaintiff  in  bringing  the  action,  and 
it  is  contended  that  for  that  purpose  they  were  com- 
petent evidence,  for  the  reason  that  they  had  a  ten- 
dency to  show  that  the  company  had  not  come  to 
a  final  determination  in  regard  to  the  payment  of 
plaintiff's  claim  of  loss;  that  until  it  had  the  limita- 
tion in  the  policy  as  to  the  time  within  which  the 
action  could  be  commenced  was  suspended.  And  in 
support  of  this  contention  the  case  of  David  v,  Oak- 
land Home  Ins.  Go.,  11  Wash.  181  (39  Pac.  443),  is 
cited.  An  examination  will  show  that  it  was  the 
peculiar  circumstances  of  that  case  which  induced  this 
court  to  hold  that  the  action  might  be  commenced 
within  a  reasonable  time  after  the  company  had  noti- 
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fied  the  assured  that  it  did  not  intend  to  pay  the  loss. 
The  proofs  were  such  that  the  court  was  satisfied  that 
up  to  and  including  the  time  within  which  the  action 
could  have  been  brought  under  the  limitation  in  th^ 
policy,  there  had  been  negotiations  between  the  par-^ 
ties  in  regard  to  a  compromise  of  the  claim,  and  that 
the  assured  had  reason  to  believe,  from  the  action  of 
the  company^  that  such  negotiations  were  to  be  con<- 
tinned  until  he  was  informed,  of  the  company's  inten* 
tion  not  to  pay  the  los3;  and  it  was  under  these 
circumstances  that  it  was  held  that  the  assured  would 
have  a  reasonable  time  within  which  to  commence  an 
action,  after  being  informed  of  the  company's  inten- 
tion. In  the  case  at  bar  there  was  no  pretense  of  the 
existence  of  pending  negotiations,  for  the  settlement  of 
the  claim.  The  testimony  on  the  part  of  the  plain^ 
tiff  was  to  the  effect  that  the  whole  matter  hi^d  beei^ 
adjusted,  and  that  nothing  remained  to  be  done,  ex- 
cept for  the  company  to  pay  the  loss,  while  that  on 
the  part  of  the  defendant  was  to  the  effect  that  the  loss 
had  been  repudiated  by  the  company,  and  such  re- 
pudiation acquiesced  in  and  confirmed  by  the  plain- 
tiff. On  account  of  the  difference  in  the  circupistances 
surrounding  this  case .  and  the  one  above  cited,  what 
was  said  in  that  is  of  but  little  aid  in  the  decision  of 
this.  It  might  well  be  questioned  whether  there  was 
any  proof  in  this  case  tending  to  show  any  waiver  of 
the  limitation  in  the  policy  by  the  defendant,  and,  if 
there  was  not,  that  question  should  not  have  been  left 
to  the  jury.  But  it  is  not  necessary  to  decide  this 
question;  for,  even  if  thei^  was  testimony  sufficient  to 
go  to  the  jury  upon  thfit  question,  the  letters  shoul^ 
not  have  been  admitted  as  a  part  of  such  evidence. 
The  assured  was  in  no  manner  a  party  to  these  letters, 
and  the  fact  that  they  had  been  written  did  nut  come 
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to  his  knowledge  until  long  after  the  action  had  been 
barred,  if  the  limitation  in  the  policy  was  six  months. 
They  were  not  competent  even  for  the  purpose  of 
showing  that  the  company  had  not  come  to  a  decision. 
The  local  agents  by  whom  they  were  written  had 
nothing  whatever  to  do  with  the  adjustment  of  the 
loss,  and  were  not  the  agents  of  the  company  for  any 
purpose  in  relation  thereto.  The  letters,  therefore, 
were  of  no  more  force  than  would  have  been  letters 
of  the  same  import  from  a  stranger.  They  made  sug- 
gestions as  to  the  action  desired  on  the  part  of  the 
company,  but  such  suggestions  were  purely  voluntary 
and  could  have  no  effect  upon  the  rights  of  the  com* 
pany.  And,  if  the  fact  that  they  had  been  written 
had  been  communicated  to  the  plaintiff,  he  would 
have  had  no  right  to  have  relied  upon  them,  and  for 
that  reason  they  would  not  have  been  admissible  in 
evidence  against  the  company;  and  the  fact  that  he 
had  no  notice  that  they  had  been  written  but  furnishes 
an  additional  reason  why  they  should  have  been  ex- 
cluded* 

Besides,  it  is  doubtful  whether,  under  the  pleadings 
and  admitted  facts,  any  proofs  should  have  been  ad- 
mitted tending  to  show  that  the  action  would  have 
been  sooner  brought  but  for  the  negotiations  in  refer- 
ence to  a  settlement.  It  is  indirectly  admitted  in  the 
reply  that  definite  notice  of  the  understanding  of  the 
company  that  the  policy  had  been  long  before  can- 
celed, and  the  liability  thereunder  compromised,  was 
communicated  to  the  plaintiff  on  July  30th,  and  the 
undisputed  proofs  showed  that  these  facts  had  been 
communicated  to  him  early  in  August.  Hence,  from 
that  date,  if  not  earlier,  he  had  definite  notice  of  the 
refusal  of  the  company  to  recognize  his  claim.  The 
action  was  not  commenced  until  November  23d|  and 
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since,  under  the  authority  of  the  case  cited,  the  action 
must  be  brought  within  a  reasonable  time  after  a 
notice  of  a  refusal  to  pay,  it  may  well  be  questioned 
whether  this  action  was  commenced  in  time.  What 
is  a  reasonable  time  must  depend  upon  circumstances. 
And  in  view  of  the  fact  that,  under  the  limitation  in 
the  policy  which  is  under  consideration,  the  time  in 
which  all  of  the  preliminaries  relating  to  the  proof 
of  loss,  the  decision  of  the  company  thereon,  and 
such  negotiations  as  might  result,  must  be  concluded 
and  the  action  brought  within  six  months,  it  is  at  least 
doubtful  whether  a  period  of  more  than  three  months 
after  notice  of  refusal  to  pay  was  a  reasonable  time  in 
which  to  bring  suit.  If  a  reasonable  time  was  less 
than  this  three  months  and  more,  but  one  issue  should 
have  been  submitted  to  the  jury,  and  that  was  as  to 
whether  the  limitation  in  the  policy  was  six  months 
or  twelve.  But  since  there  must  be  a  retrial  of  the 
cause,  in  which  the  evidence  may  disclose  a  different 
state  of  facts  from  that  shown  by  the  record,  we  shall 
not  now  decide  whether  or  not  the  action  was  brought 
within  a  reasonable  time  after  the  communication  to 
the  plaintiff  of  the  decision  of  the  company  as  to  the 
payment  of  the  claim. 

The  evidence  in  relation  to  the  compromise  of  the 
claim  and  the  execution  of  a  release  to  the  company 
was  reasonably  satisfactory,  and  it  is  open  to  question 
whether,  in  the  light  of  all  the  circumstances,  the 
testimony  of  the  plaintiff  was  sufficient  to  authorize 
a  finding  by  the  jury  that  no  such  compromise  had 
been  made,  or  release  executed.  But  for  the  same 
reason  that  we  deem  it  unnecessary  to  pass  upon  the 
question  of  reasonable  time  for  bringing  the  action, 
we  shall  not  now  decide  as  to  the  sufficiency  of  this 
evidence. 
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The  court  instructed  the  jury  that,  even  if  they 
found  this  compromise  to  have  been  made  and  the  re- 
lease executed  for  a  consideration  less  than  the  amount 
of  the  losSy  it  would  not  bar  an  action,  if  at  the  time 
the  release  Was  executed  the  loss  had  been  <adj  usted, 
and  an  agreement  made  by  the  company  to  pay.  A 
careful  examination  of  the  evidence  has  failed  to  dis* 
close  anything  whioh  warranted  this  instruction  on 
the  part  of  the  court.  The  only  proof  bearing  upoa 
the  subject  was  to  the  effect  that  the  loss  had  been  ad- 
justed, and  that  the  adjuster  had  stated  to  the  plaintiff 
that  it  would  be  paid  in  due  course  ;  and  this,  in  the 
light  of  the  circumstances  disclosed  by  the  undisputed 
evidence,  was  insufficient  to  show  that  the  company 
had  agreed  that  it  was  liable  to  the  plaintiff  in  the 
amount  at  which  the  loss  had  been  adjusted.  The  ob« 
ject  of  the  adjustment  was  to  determine  the  amount  of 
damage  which  the.  fire  had  caused  to  the  property 
covered  by  the  policy  of  insurance,  and,  upon  such  de-' 
termination,  to  cause  proofs  6i  loss  to  be  furnished  the 
company,  upon  which  it  was  to  determine  as  to 
whether  or  not  it  was 'liable  to  the  assured.  The  busi- 
ness of  the  adjuster  is  only  to  determine  the  amount 
of  the  loss,  and  to  assist  the  assured  in  making  up  his 
proofs. 

Under  the  changed  conditions  of  a  retrial  in  accord- 
ance with  this  opinion,  any  discussion  of  the  other 
alleged  errors  would  be  of  little  value.  The  judgment 
will  be  reversed,  and  the  cause  remanded  for  retrial. 

Anders  and  Scott,  JJ.,  concur. 

Gordon,  J.  (concurring).— I  think  that,  in  ad- 
mitting the  letters  written  by  the  local  agents  to  the 
appellant,  reversible  error  was  committed,  and  solely 
for  that  reason,  I  concur  in  the  judgment  of  reversal. 

Dunbar,  J.  (dissenting). — I   think  the   letters   re- 
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ferred  to  above  were  competent  testimony  for  the 
purpose  for  which  they  were  offered,  and,  believing 
no  error  was  committed  in  any  other  respect,  I  think 
the  judgment  should  be  affirmed. 


[NcK  1506.    Decided  March  3,  1896.] 

Charles  S.  Hikchman,  Respondent,  v.  Point  Defiance 
Railway  Company  et  al.,  Defendants,  The  First  Na- 
tional Bank  of  Maunch  Chunk,  Intervenor,  AppeU 
lant. 

NOnCB  OF  APPEAL  —  PABTIBB-r—  INTBBYENTION. 

Notice  of  appeal  from  an  order  striking  a  petition  in  intervention, 
which  had  been  filed  after  a  decree  in  an  action  for  the  foreeloeure 
of  a  mortfcage,  must  be  served  on  all  the  defendants  in  the  fore- 
closnre  proceeding  who  claim  a  preference  right  to  the  mortgaged 
property  and  the  proceeds  of  its  sale,  although  notice  of  appeal  had 
been  given  in  open  court,  when  the  only  parties  before  the  court  at 
the  time  of  the  order  were  the  plaintiff  and  intervenor,  the  plaintiff 
having  been  the  only  party  served  with  notice  of  the  petition  in  in- 
tervention. 

Appeal  from  Superior  Court,  Pierce  County  —  Hon, 
W.  H.  Pritchard,  Judge.     Appeal  dismissed. 

Bogle  &  Richardson,  for  appellant. 

Doolittle  &  Fogg,  C,  0.  Bates,  and  E.  M,  Hayden,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  the  13th  day  of  October,  1894,  the 
superior  court  of  Pierce  county,  in  an  action  therein 
pending  wherein  Charles  S.  Hinchman  was  plaintiff, 
and  the  Point  Defiance  Railway  Company,  a  corpora- 
tion, the  Point  Defiance,  Tacoma  &  Edison  Railway 
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Company,  a  corporation,  the  Northwest  General  Elec- 
tric Company,  a  corporation,  and  John  O.  Lewis,  as 
trustee,  were  defendants,  rendered  a  decree  directing 
that  a  certain  mortgage  held  by  the  plaintiff  therein, 
and  also  a  subsequent  mortgage  held  by  Lewis,  trustee, 
one  of  the  defendants  therein,  should  be  foreclosed 
and  the  mortgaged  property  sold  for  the  benefit  of  the 
parties  named  in  said  decree.  It  further  appears  that 
in  pursuance  of  said  decree  the  mortgaged  premises 
were  thereafter  sold  and  on  the  3d  day  of  January, 
1895,  the  appellant  herein  filed  what  it  has  styled  a 
*'  petition  in  intervention,''  in  which  it  set  up  that  it 
was  the  owner  and  holder  of  a  note  secured  and  in- 
tended to  be  secured  by  the  mortgage  executed  to  the 
said  Lewis.  It  further  asked  that  it  might  be  adjudged 
entitled  to  a  first  lien  on  the  mortgaged  property,  or 
entitled  to  be  paid  in  full  out  of  the  fund  realized 
from  the  sale  thereof,  and  setting  up  other  reasons 
why  it  should  not  be  considered  bound  by  the  decree 
heretofore  referred  to.  This  petition  in  intervention 
was  served  upon  the  plaintiff  Hinchman  alone,  and 
thereafter,  upon  motion  of  said  plaintiff,  the  petition 
was  stricken  from  the  files  by  order  of  the  superior 
court,  and  from  that  order  this  appeal  was  taken. 

A  motion  has  been  made  in  this  court  to  dismiss 
the  appeal,  for  the  reason,  among  others,  that  notice 
of  appeal  was  not  served  upon  any  of  the  defendants 
who  have  appeared  in  the  action,  nor  upon  any  of  the 
parties  in  said  action  save  and  except  the  plaintiff. 
The  notice  of  appeal  was  given  in  open  court  at  the 
time  the  order  appealed  from  was  made,  but  as  already 
stated  the  only  parties  that  were  then  before  the  court 
were  this  appellant  and  the  plaintiff  in  the  original 
action.  It  is  apparent  that  the  other  parties  to  the 
original  action  are  as  much  interested  in  the  result  of 
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this  attempted  intervention  of  the  appellant  as  is  the 
plaintiff  who  was  served.  Each  of  the  parties  to  the 
record  in  the  original  action  was  claiming  a  preference 
right  to  the  mortgaged  property  and  to  the  funds  aris- 
ing from  its  sale.  It  is  manifest  that  if,  instead  of 
attacking  the  decree  in  the  method  which  it  has  elected 
to  pursue,  the  appellant  had  appealed  therefrom,  it 
would  have  been  necessary  to  serve  notice  of  appeal 
upon  all  parties  who  had  appeared  in  the  original  ac- 
tion, and  we  think  for  like  reasons  it  was  necessary  to 
give  all  such  parties  notice  of  appeal  in  the  present 
instance.  Johnson  v.  Lighthouse,  8  Wash.  32  (35  Pac. 
403);  Watson  v.  Pugh,  9  Wash.  665  (38  Pac.  163); 
Qray^s  Harbor  Commercial  Co.  v,  Wotton^  ante  p.  87. 
Dismissed. 

Anders,  Dunbab  and  Scott,  JJ.,  concur. 

HoYT,  G.  J.  {dissenting).  I  think  the  order  should 
be  affirmed  for  want  of  notice  to  necessary  parties  in 
the  court  below,  but  am  of  the  opinion  that  the  notice 
of  appeal  in  open  court  was  sufficient  to  bring  all  the 
parties  to  the  proceeding  to  this  court  and  that  for 
that  reason  the  motion  to  dismiss  should  be  denied. 


[No.  1881.    Decided  March  3. 1896.]  l4~l7« 

20    588 

The  Bellingham  Bay  Boom  Company,  Respondent,  v.    u  m 

J.  B.  Brisbois  et  al..  Respondents,  Black  &  Lbam- 

INO,  Appellants. 

A88IGNMBNT  OF  CHO8E  IN  ACTION  —  NOTICE  TO  OARNISHBB. 

Notice  to  the  debtor  of  an  assignment  of  a  eboBe  in  action,  before 
the  service  of  notice  of  garnishment  upon  him  for  a  debt  of  the 
assignor,  is  not  essential  to  the  protection  of  the  assignee;  but 
the  garnishee,  upon  subsequent  notice  of  the  assignment,  is  bound 
to  bring  it  to  the  attention  of  the  court;  and  if  he  fails  so  to  do, 
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neither  a  Bubseqaent  volantary  payment  to  his  creditor  or  the  gar- 
nisber,  nor  a  judgment  against  him  as  garnishee,  will  be  available 
as  a  defense  to  an  action  againat  bun.  by  the  aasignee. 

The  depoiit:  in  oooit  by  a  garnishee  defendant  of  the  amount  dae 
ttcaa  it  on  a  judgment  to  the  principal  defendant  without  including 
the  interest  entitles  it  to  only  a  pro  tanto  discharge  in  the  garnish- 
ment proceeding. 

Appeal  from  Superior  Court,  Whatcom  County — 
Hon.  John  R.  Winn,  Judge.    Reversed. 

BUick  &  Learning^  for  appellants. 
Newman  &  Howard,  and   Kerr  &  McCard,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  hy 

Anders,  J. — ^There  is  practically  no  question  as  to 
the  facts  in  this  case.     They  are  these:    On  June  6, 

1891,  the  respondent,  the  Citizens'  Bank  of  Fairhaven, 
recovered  a  judgment  against  J.  B.  Brisbois,  in  the 
superior  court  of  Whatcom  county,  for  the  sum  of 
$1,818.75,  together  with  costs  and  attorney's  fees. 
Some  time  during  the  same  year  the  said  Brisbois  in- 
stituted an  action  against  the  Bellingham  Bay  Boom 
Company  to  recover  the  amount  alleged  to  be  due  and 
owing  to  him  on  account  of  money  advanced  and 
labor  performed  for  and  at  the  instance  of  the  de- 
fendant. In  that  action  the  appellants.  Black  &  Learn- 
ing, were  attorneys  for  Brisbois,  and  one  T.  6. 
Newman  was  attorney  for,  and  secretary  of,  the  boom 
company.  During  the  pendency  of  that  case,  and  on 
September  1, 1892,  Brisbois  duly  assigned  in  writing 
the  account  sued  on  to  Black  &  Leaming,  as  collateral 
security  for  the  payment  of  $1,000,  which  he  then 
owed  them.    Thereafter,  and  on  or  about  September  12, 

1892,  the  parties  to  that  action,  by  their  attorneys, 
undertook  to  settle  the  matters  in  controversy  between 
them,  but  no  agreement  was  consummated  at  that 
time.     Subsequently,  however,  and  on  September  15, 
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1892,  a  compromise  of  the  case  was  effectedyin  pur- 
suance of  which  a  judgment  was  entered  in  favor  of 
the  plaintifTy  Brisbois,  and  against  the  defendant  boom 
company,  for  $900  and  costs.  On  the  same  day  Bris« 
bois  executed  an  absolute  assignment  of  the  judgment 
to  Black  &  Learning,  in  full  satisfaction  of  his  in- 
debtedness to  them,  which  assignment  was  filed  with 
the  judgment  in  the  office  of  the  clerk  of  the  court. 
Prior  to  the  compromise  and  entry  of  judgment,  and 
on  September  12, 1892,  the  Citizens'  Bank  caused  an 
execution  to  be  issued  on  its  judgment  against  Bris- 
bois,  and  placed  in  the  hands  of  the  sheriff,  who,  pur- 
suant thereto,  served  a  notice  of  garnishment  on  Mr. 
Newman,  secretary  of  the  boom  company.  After  the 
rendition  and  entry  of  the  judgment  in  the  case  of 
Brisbois  against  the  boom  company,  and  the  filing 
of  the  assignment  thereof  to  appellants,  but  on  the 
same  day,  Mr.  Newman  made  a  return  to  the  garnish- 
ment, stating  that  the  boom  company  was  indebted  to 
Brisbois  in  the  sum  of  $900.  This  return  was  handed 
to  the  attorneys  of  the  bank,  and  was  by  them  deliv- 
ered to  the  sheriff,  but  the  sheriff  did  not  then,  or  at 
any  other  time,  demand  payment  of  the  debt  to  him. 
No  judgment  was  entered  against  the  garnishee,  nor 
didi  it  pay  the  amount  of  the  Brisbois  judgment,  or 
any  part  thereof,  to  the  bank.  The  sheriff  held  the 
execution  until  November  3,  1892,  at  which  time  he 
returned  it,  together  with  the  answer  to  the  notice  of 
garnishment,  to  the  clerk  of  the  court. 

At  the  time  the  Brisbois  suit  was  settled  and  judg- 
ment therein  entered  and  assigned  to  appellants, 
the  latter  were  not  aware  of  the  fact  that  the  indebt- 
edness of  the  boom  company  to  Brisbois  had  been 
garnished  by  the  bank.  Neither  was  the  boom  com- 
pany <^ognizant  of  the  fact  that  Brisbois  had  previously 
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assigned  his  claim  against  it  to  appellants.  After  ap- 
pellants were  informed  of  the  service  of  the  garnish- 
ment on  the  boom  company  at  the  instance  of  the 
bank,  they,  on  or  about  October  17, 1892,  notified  the 
boom  company  in  writing  that  they  were  the  owners 
of  its  indebtedness  to  Brisbois,  by  virtue  of  an  assign- 
ment dated  September  1, 1892,  and  that  they  would 
hold  it  for  the  judgment  in  any  event,  and  directed  it 
not  to  pay  the  same  to  the  Citizens'  Bank.  The  boom 
company,  finding  that  the  debt  due  from  it  to  Brisbois 
was  claimed  both  by  the  Citizens'  Bank  and  by  appel- 
lants, and  believing  that  it  could  not  without  risk  to 
itself  determine  to  which  of  the  claimants  it  should  pay 
the  debt,  and  disclaiming  all  interest  in  the  fund,  on  Oc- 
tober 18,  1892,  filed  its  complaint  of  interpleader,  paid 
the  $900  into  court  and  asked  to  have  the  rights  of  the 
respective  claimants  determined  and  to  be  relieved 
from  all  costs  that  might  accrue  in  the  action.  The 
defendants,  the  Citizens'  Bank  and  Black  &  Leaming, 
filed  their  answers  and  cross-complaints,  setting  forth 
their  respective  claims.  Upon  the  facts,  as  above 
stated,  the  court  made  a  decree,  adjudging  the  bank 
to  be  entitled  to  the  money  and  discharging  the  boom 
company  from  the  judgment  against  it,  whereupon 
the  defendants  Black  &  Leaming  appealed. 

The  right  of  Brisbois  to  assign  his  account  and 
judgment  against  the  boom  company, either  absolutely 
or  as  security  for  the  payment  of  his  debt,  is  not  de- 
nied, or  even  questioned,  by  the  learned  trial  court. 
The  judgment  seems  to  have  been  based  solely  upon 
the  proposition  that,  under  the  law,  appellants  were 
precluded  from  asserting  their  rights  against  the  gar- 
nishee, because  no  notice  of  the  assignment  was  given 
to  it  before  the  service  of  the  notice  of  garnishment. 
There  is  nothing  iu  the  law  respecting  garnishment 
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or  attachment  preventing  a  creditor  from  assigning 
in  good  faith  and  for  a  valuable  consideration  any 
debt  which  may  be  due  to  him,  and,  under  our  statute, 
the  assignee  of  the  debt  may  maintain  an  action  in 
his  own  name  against  the  debtor,  even  though  the  as- 
signor may  have  an  interest  in  the  debt  assigned. 
Code  of  Procedure,  §  145.  It  is  true  that  the  statute 
provides  that  debts  and  credits  are  subject  to  attach- 
ment and  garishment  (Code  Proc,  §§300, 305, 306  and 
523),  but  if  the  debt  sought  to  be  garnished  is  not,  at 
the  time,  in  fact  due  and  owing  from  the  garnishee  to 
the  attachment  or  judgment  debtor,  it  necessarily  fol- 
lows that  there  is  nothing  upon  which  the  writ  can  oper- 
ate, unless  it  be  true,  as  some  courts  have  held,  that  an 
assignment  is  of  no  eifect  as  to  third  persons  until  notice 
thereof  is  given  to  the  garnishee.  The  garnisher  can 
get  no  better  right  to  the  debt  garnished  than  his 
debtor  has,  and  if  the  latter  has  no  right  in  or  to  the 
debt,  the  former  acquires  none  by  his  garnishment. 

We  think  an  assignment  of  a  chose  in  action  in 
good  faith  and  for  value,  and  with  no  intent  to  hin- 
der, delay  or  defraud  creditors  or  subsequent  pur- 
chasers, is  complete  and  effectual  as  against  third  per- 
sons, upon  its  execution  and  delivery  to  the  assignee, 
and  does  not  acquire  any  additional  force  or  validity 
by  notice  to  the  debtor.  But,  as  between  the  assignee 
and  the  debtor,  notice  to  the  latter  of  the  assignment 
is  necessary  in  order  to  charge  him  with  the  duty  of 
making  payment  to  the  assignee,  for  if  in  the  absence 
of  notice,  he  pay  the  debt  either  to  the  original  credi- 
tor or  the  creditor  of  such  creditor, '"  proceeding  by 
garnishment,"  he  will  be  exonerated  from  paying  it 
again  to  the  assignee.  The  garnishee  in  some  re- 
spects occupies  the  position  of  a  trustee,  and  is  bound 

12  —  14  WASH. 
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to  protect,  by  legal  and  proper  means,  the  rights  of 
all  parties  to  the  chattels  or  credits  attached  in  his 
hands  ;  and  if  he  receive  notice  of  the  assignment  in 
time  to  bring  it  to  the  attention  of  the  court,  it  is  his 
duty  to  do  so,  and  if  he  fail  so  to  do,  neither  a  subse* 
quent  voluntary  payment  to  the  creditor  or  garnisher, 
nor  a  judgment  against  him  as  garnishee,  will  be 
available  as  a  defense  to  an  action  against  him  by  the 
assignee.  The  boom  company  substantially  dis- 
charged  its  duty  in  this  respect  by  filing  its  complaint 
of  intervention  and  bringing  all  interested  parties  be* 
fore  the  court,  and  the  question  now  is  whether  it  is 
discharged  from  the  judgment  against  it  held  by  appel- 
lants. We  think  we  are  justified  by  the  authorities 
in  concluding  that  it  is  not.  The  law  concerning  the 
rights  and  duties  of  garnishees  is  stated  by  Judge 
Drake  as  follows : 

'*  The  assignment  of  a  debt  evidenced  by  bond,  bill 
or  note,  is  complete  by  the  assignment  of  the  bond, 
bill  or  note,  without  notice  to  the  debtor ;  but  as  to 
choies  in  action  not  so  evidenced,  such,  for  example,  as 
book  accounts,  or  debts  due  by  judgment,  in  order  to 
a  valid  assignment  of  them,  as  against  an  attaching 
creditor,  there  must  be  notice  to  the  debtor.  If,  there* 
fore,  one  indebted  in  such  form  be  summoned  as  gar- 
nishee of  his  creditor,  and  have  received  no  notice  of 
an  assignment  of  his  debt,  a  judgment  rendered 
against  him  as  garnishee  will  protect  him  from  subse- 
quent liability  to  an  assignee.  If  he  have  received 
information  of  an  assignment,  it  is  his  duty,  in  ans- 
wering, to  state  that  fact,  so  as  to  guard  the  rights  of 
the  assignee,  but  more  especially  his  own  ;  for  if  he 
fail  to  do  so,  and  judgment  go  against  him  as  a  debtor 
of  the  assignor,  it  will  afford  him  no  protection 
against  a  suit  by,  and  a  second  payment  to,  the  as- 
signee. .  .  .  The  obligation  of  the  garnishee  to 
state  in  his  answer  the  fact  of  his  having  received  in- 
formation of  an  assignment  of  the  debt  is   not  dis- 
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pensed  with  by  the  fact  that  the  assignee  knew  of  the 
garnishment^  and  might  have  intervened  and  asserted 
his  right  to  the  money.  .  .  .  An  assignment  of  a 
debt  will  protect  the  rights  of  the  assignee  from  a  sub- 
sequent attachment  against  the  assignor,  though  no 
notice  may  have  been  given  to  the  debtor  before  the 
attachment,  if  it  be  given  in  time  to  enable  him  to 
take  advantage  of  it  before  judgment  against  him  as 
garnishee.  And  it  is  his  duty,  at  any  time  before 
such  judgment,  to  make  such  notice  known  to  the  court; 
failing  in  which,  the  judgment  will  avail  him  nothing 
as  a  defense  against  an  action  by  an  assignee  of  the 
debt."  Drake,  Attachment,  (7th  ed.),  §§607,  607a, 
608. 

In  2  Wade  on  Attachment,  §  472,  it  is  said  : 

"  Nor  is  it  essential,  in  order  to  bind  the  debtor, 
that  he  should  have  received  notice  of  the  assignment 
of  a  chose  in  action  prior  to  the  service  of  summons 
in  garnishment,  nor  even  that  he  should  be  so  noti- 
fied prior  to  his  answer  in  the  proceeding.  When  he 
is  notified  after  answering,  that  notes  which  he 
admitted  owing  defendant  were  assigned  before  gar- 
nishment, it  becomes  his  duty  to  amend  his  answer, 
at  any  time  prior  to  judgment,  so  as  to  bring  such  as- 
signment to  the  attention  of  the  court;  and,  in  case 
of  failure  to  do  so,  he  will  not  be  protected  by  the 
judgment  against  an  action  by  the  assignee.^' 

The  same  general  doctrine  is  affirmed  in  the  follow- 
ing cases  :  Hardy  v.  Huni^  11  Cal.  343  (70  Am.  Dec. 
787);  Walling  v.  Miller  &  Co.  15  Cal.  38;  Dix  v.  Cobb, 
4  Mass.  508;  Smith  v.  Clark,  9  Iowa,  241;  Mc  Quire  v. 
Pitts f  42  lowa^  535;  Walters  v.  Washington  Ins.  Co.,  1 
Iowa,  404  (63  Am.  Dec.  451);  Muir  v.  Schenck,  3  Hill, 
228  (38  Am.  Dec.  683);  Williams  v.  Pomeroy,  27  Minn. 
85  (6  N.  W.  445);  Copelandv.  Manton,  22  Ohio  St.  398; 
Smith  V.  Sterritt,  24  Mo.  260;  Northam  v.  Cartright, 
10  R  I.  19;  Tiemay  v.  McOarity,  14  R.  I.  231;  Lee  v. 
Eobinson,  15  K.  I.  369  (5  Atl.  290);  Ives  v,  Addison,  39 
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Kan.  172  (17  Pac.  797);  Bholen  v.  Cleveland,  5  Mason, 
174;  Th<iyer  v,  Daniels ,  113  Mais.  129;  Fairbanks  v.  Sar* 
gent,  104  N.  Y,  108  (56  Am.  Rep.  490,  9  N.  E.  870); 
Wood  V.  Partridge,  11  Mass.  488;  BatcJiellor  v.  Richard- 
son, 17  Or.  334  (21  Pac.  392). 

Some  cases  are  cited  by  respondents  which  hold 
that,  as  to  attaching  creditors  and  subsequent  purchas- 
ers, it  is  essential  to  the  validity  of  an  assignment  of 
a  chose  in  action  that  notice  should  be  given  to  the 
debtor  before  the  attachment  is  levied  or  the  sale 
made.  This  rule,  it  is  said,  is  but  the  application  to 
assignments  of  the  principle  which  renders  void  as  to 
attachment  creditors  and  subsequent  purchasers,  with- 
out notice,  sales  of  personal  property,  when  not  ac- 
companied by  delivery  and  followed  by  an  actual  and 
continued  change  of  possession.  It  seems  to  us  that 
these  cases  lose  sight  of  the  fact  that  no  bona  fide  sale 
or  assignment  is  void  as  to  creditors,  or  any  other 
persons,  unless  so  declared  by  law.  Our  own  statute 
provides  (Gen.  Stat.,  §  1454),  that  no  bill  of  sale  for 
the  transfer  of  personal  property  shall  be  valid  as 
against  existing  creditors  or  innocent  purchasers, 
where  the  property  is  left  in  the  possession  of  the 
vendor,  unless  the  bill  of  sale  be  recorded  in  the 
auditor's  office  in  the  county  in  which  the  property  is 
situated,  within  ten  days  after  such  sale  shall  be  made. 
But  that  section  evidently  refers  to  tangible  property 
which  may  be  taken  possession  of  by  the  buyer,  and 
not  to  such  property  as  accounts  and  judgments,  mere 
things  in  action,  which  may  be  assigned  but  not  de- 
livered or  possessed  according  to  the  common  under- 
standing of  those  terms.  The  legislature  has  simply 
said  to  buyers  of  personal  property  capable  of  being 
delivered,  either  take  possession  or  record  your  bill  of 
sale  within  ten  days,  or  your  property  will  be  held 
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subject  to  the  claims  of  creditors  and  subsequent  pur- 
chasers. But  it  has  not  yet  said  that  no  assignment 
of  a  chose  in  action  shall  be  valid  as  to  creditors  or 
innocent  purchasers  unless  recorded  or  notice  thereof 
be  otherwise  given  to  such  persons;  and,  in  the  absence 
of  such  a  declaration,  we  do  not  think  we  ought  to  de- 
part from  what  we  deem  the  better  doctrine,  on  account 
of  any  supposed  analogy  between  ordinary  bills  of 
sale  and  assignments  of  choses  in  action. 

The  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

HoYT,  C.  J.,  and  Dunbar,  Gordon  and  Scott,  JJ., 
concur. 

ON   PETITION   FOR   RE-HEARING. 

Per  Curiam: — It  has  been  suggested  that  it  appears 
uncertain  from  the  opinion  heretofore  filed  herein 
whether  it  was  the  intention  of  this  court  to  reverse 
in  whole  or  in  part  that  portion  of  the  judgment  and 
order  of  the  court  below  discharging  the  Boom  Com- 
pany from  all  liability  upon  the  judgment  in  favor  of 
Brisbois;  and  we  are  asked  by  counsel  to  grant  a  re- 
hearing of  the  cause  and  to  modify  or  supplement  the 
opinion  now  on  file  so  that  there  may  be  no  doubt  as 
to  the  present  status  of  the  company. 

The  writer  of  the  opinion,  having  especially  in  mind 
the  determination  of  the  controversy  between  the  ap- 
pellants and  the  Citizens  Bank  in  regard  to  the  owner* 
ship  of  the  fund  in  court,  and  which  was  the  principal, 
and  should  have  been  the  only,  controversy  in  the  case, 
inadvertently  omitted  to  indicate  with  precision  the 
conclusion  of  the  court  as  to  the  propriety  of  that  part 
of  the  judgment  which  particularly  concerns  the  Boom 
Company;  and  that  being  so  we  deem  it  proper,  with- 
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out  further  argument,  to  so  express  our  views  on  that 
question  that  they  may  be  no  longer  misunderstood. 

We  said  in  our  original  opinion  that  the  Boom  Com- 
pany was  not  entitled  to  be  discharged  from  the  judg- 
ment against  it  held  by  appellants,  and  we  did  so  be* 
cause  it  appeared  that  it  had  not  paid  the  whole  amount 
conceded  to  be  due  thereon  into  court.  The  proof  shows 
that  the  respondent  company,  by  reason  of  inadver* 
tence  on  the  part  of  its  secretary,  failed  to  deposit  in 
the  court  the  interest  included  in  the  judgment  against 
it,  and  which  amounted  to  about  $21.80.  It  was  there- 
fore entitled  to  be  released  from  its  liability  thereon 
only  to  the  extent  of  the  amount  actually  deposited, 
viz.,  $900,  and  not  entirely,  as  the  court  adjudged. 

There  was  some  controversv  as  to  whether  the 
plaintiff  had  invoked  the  proper  remedy,  but  we  were, 
and  still  are,  of  the  opinion  that  it  had  a  right,  under 
the  statute,  to  maintain  an  action  of  interpleader. 
And  the  only  object  of  this  action  was  to  have  the 
rights  and  claims  of  the  respective  defendants  in  and 
to  the  indebtedness  of  the  plaintiff  '^  adjudged,  deter* 
mined  and  adjusted,"  in  accordance  with  Sec.  153  of 
the  Code  of  Procedure.  The  plaintiff  acknowledged 
its  indebtedness  on  the  judgment,  disclaimed  all  in* 
terest  therein  and  proposed  and  undertook,  pursuant 
to  Sec.  154,  to  deposit  the  whole  thereof  with  the  clerk 
of  the  court,  and  thus  relieve  itself  from  vexatious  liti- 
gation and  the  payment  of  costs.  It  was  perfectly 
willing  to  pay  its  debt  to  the  party  legally  entitled  to 
receive  it,  and  it  would  have  been  interested  in  the 
litigation  only  to  the  extent  of  ascertaining  such 
party,  if  it  had  paid  the  whole  of  such  indebtedness 
into  court  as,  it  seems,  it  intended  to  do.  If  it  had 
asked  leave  to  deposit  the  balance  due,  on  discovering 
the  mistake,  such  request  would  no  doubt  have  been 
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granted^  and  the  present  difficulty  avoided,  as  no  one 
could  possibly  have  been  injured  thereby.  All  the 
successful  claimant  can  obtain,  in  any  event,  is  the 
amount  which  was  due  from  the  plaintiff  at  the  com* 
mencement  of  the  action,  and  all  that  the  plaintiff 
need  do  now  in  order  to  obtain  the  full  benefit  of  the 
judgment  in  its  favor  and  a  complete  discharge  from 
the  indebtedness  in  question,  is  to  deposit  with  the 
clerk  the  balance  due  and  unpaid  at  the  time  the  $900 
was  deposited.  If  such  deposit  is  made  within  ten 
days  after  the  remittitur  is  received  and  filed,  the 
judgment  as  to  the  Boom  Company  will  be  affirmed  ; 
but  if  not,  it  will  be  reversed  and  set  aside,  and  the 
court  below  will  enter  a  judgment  discharging  and  re- 
leasing said  company  to  the  amount  of  $900.  No 
costs  will  be  taxed  against  the  company. 

The  controversy  between  the  other  parties  to  the 
action  has  already  been  disposed  of  and  nothing 
further  need  be  said  concerning  it. 


(Na  2085.    Decidea  March  3, 1896.] 

W.  S.  Gilliam,  Respondent^  v.  A.  L.  Davis,  Appellant 

WITNESS  —CBOSS-KXAMINATtON. 

A  question  propoanded  to  s  witness  on  cross-ezamiDation  is 
properly  exdoded  where  the' witness  has  already  been  fully  ex- 
amined ooQcerning  the  mittter  to  which  the  question  relates. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  T.  J.  HuMss,  Judge.     Affirmed. 

Oraves  &  Wolft  for  appellant. 
Cyrus  Happy^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J,— Upon  a  former  appeal  (7  Wash.  332, 
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35  Pac.  69),  this  court  held  that  the  answer  herein 
was  sufficient  and  reversed  the  order  of  the  lower 
court  which  sustained  a  general  demurrer  thereto. 
On  the  trial  which  followed,  the  plaintiff  having  in- 
troduced his  proof  and  rested,  the  defendant  (appel- 
lant here)  offered  no  testimony,  and  thereupon  the 
court  directed  a  verdict  in  respondent's  favor.  From 
judgment  entered  upon  the  verdict  so  directed  and  an 
order  denying  a  motion  for  new  trial  the  case  again 
comes  here  upon  appeal.  For  a  reversal  the  appel- 
lant relies  upon  two  specific  assignments  of  error: 
first,  that  the  court  erred  in  sustaining  respondent's 
objection  to  a  question  propounded  by  appellant's 
counsel  on  cross-examination  to  witness  Lane  C.  Gil- 
liam; second,  that  the  court  erred  in  directing  a 
verdict. 

1.  We  have  carefully  examined  the  entire  testimony 
and  are  entirely  satisfied  that  the  objection  was 
properly  sustained.  Counsel  had  already  fully  ex- 
amined the  witness  concerning  the  matter  to  which 
this  question  was  directed  and  the  question  to  which 
the  objection  was  sustained  was  substantially  a  repeti- 
tion, besides  we  do  not  think  that  the  question  called 
for  anything  relevant  or  material  to  the  issue. 

2.  Nor  do  we  think  that  the  court  erred  in  directing 
a  verdict,  as  the  testimony  in  our  opinion  wholly  failed 
to  support  the  defense  set  up  in  the  answer.  We 
think  the  proof  clearly  showed  that  plaintiff  was  the 
owner  of  the  note  in  question,  that  he  did  not  pur- 
chase it  as  agent  for  his  sons,  and  that  it  has  not  been 
paid.  No  other  verdict  than  that  rendered  in  the 
case  could,  in  view  of  the  testimony,  have  been  per- 
mitted to  stand,  and  the  judgment  appealed  from  will 
be  affirmed. 

HoYT,  C.  J.,  Scott,  Anders  and  Dunbar,  JJ.,  concur. 
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Thk  State  op  Washington,  on  the  Relation  of  Horatio 
N.  Belt,  Respondent,  v.  Frank  Kizbr  et  al,  Appel- 
lants, 

MUKICIPAL  COBPOBATIONS  —  APPOINTBIBNT  OF  OFFICBBg. 

The  api>ointment  of  a  chief  of  police  is  not  vested  in  a  board  of 
police  by  a  provision  in  the  charter  aathoriiing  sach  board  to  ap- 
point the  "  officers  and  men  "  of  the  police  department  apon  their 
own  motion,  when  such  office  is  created  by  charter,  and  a  general 
power  is  conferred  npon  the  mayor  to  appoint  ail  charter  officers 
whose  election  or  appointment  is  not  otherwise  provided  for. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  E.  H.  Sullivan,  Judge.    AfSrmed. 

Blake  &  Post,  and  James  Dawson,  for  appellants. 

Oeorge  W.  Belt,  P.  F,  Q^^nn,  and  Frank  H.  Graves, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  respondent  is  mayor  of  the  city  of 
Spokane,  and  the  appellants  Kizer,  Wiscombe  and 
Gill  constitute  the  board  of  city  commissioners  and 
board  of  police  of  said  city.  The  question  of  deter- 
mination on  this  appeal  is  whether  the  respondent,  or 
the  police  board,  has  the  power  under  the  charter  of 
that  city  to  appoint  the  chief  of  police.  Sec.  92  of 
art.  7  of  its  freeholders'  charter  provides  that  the 
mayor  shall  appoint  and  the  council  confirm. ''  three 
freeholders  and  electors  of  the  city  who  shall  be 
designated  as  the  city  commissioners:"  Sec.  102  of 
art.  9  of  the  charter  is  as  follows: 

"Sec.  102  —  A  department  of  police  is  hereby  es- 
tablished in  the  City  of  Spokane  Falls,  which  shall 
consist  of  the  City  Commissioners  acting  as  a  Board 
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of  Police,  a  chief  of  police  and  such  officers  and  men 
as  may  be  authorized  by  this  charter  or  permitted  by 
ordinance," 

Sections  103  and  104  are  as  follows: 

"Sec.  103 — The  city  council  may  by  ordinance  es- 
tablish a 'detective  force  with  such  officers  and  men, 
as  it  may  determine,  but  such  officers  and  men  shall 
be  appointed  by  the  Board  of  Police  as  herein  pro- 
yidea  for  officers  and  men  of  the  police  force,  and  the 
detective  force  shall  be  entirely  under  the  supervision 
of  the  Board  of  Police. 

Sec.  104  —  The  Board  of  Police  shall  have  a  general 
supervision  of  the  department  of  police,  and  shall  ap- 
point all  of  the  officers  and  men  of  the  police  depart- 
ment, upon  their  own  motion." 

Section  9  of  the  charter  as  amended  provides  for  the 
election  in  said  city  of  a  mayor,  treasurer,  comptroller 
and  two  councilmen  from  each  ward,  and  further  pro- 
vides that  '^the  corporation  counsel,  the  city  commis- 
sioners and  such  other  officers  now  existing,  and  such 
other  officers  as  may  be  necessary  to  fill  any  office 
hereafter  created,  to  carry  out  the  provisions  of  this 
charter,  shall  be  appointed  by  the  mayor,  subject  to 
confirmation  by  the  city  council."  It  will  thus  be 
seen  that  the  power  to  appoint  the  city  commissioners 
and  board  of  police  is  by  the  charter  vested  in  the 
mayor,  as  also  is  the  authority  to  appoint  all  other 
officers  of  the  city  whose  election  or  appointment  is 
not  by  charter  otherwise  provided  for.  The  city  com* 
mission ers  and  members  of  the  board  of  police  are 
charter  officers  by  virtue  of  §  92,  suprUf  and  no  less  so 
is  the  chief  of  police  by  virtue  of  §  102,  8upra.  In 
other  words,  the  charter  requires  that  there  shall  be 
both  a  board  of  police,  and  a  chief  of  police,  but  has 
left  it  with  the  legislative  department  of  the  city  to 
determine  whether  there  shall  be  other  ''  officers  and 
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men/'  and,  if  bo,  how  many.  The  board  of  police  are 
authorized  by  §  104  to  appoint  "  all  of  the  officers  and 
men  of  the  police  department/'  and  it  is  cotitended 
by  the  appellants  that  this  section  confers  authority 
upon  such  board  to  appoint  the  chief,  but  we  think 
that  the  words  ''  officers  and  men  "  as  used  in  that  sec- 
tion refer  to  such  officers  and  men  as  are  provided  for 
and  rendered  necessary  by  the  ordinances,  and  that 
they  convey  no  broader  meaning  as  there  used  than 
that  required  to  be  given  them  in  g§  102  and  103. 
We  do  not  think  the  mere  fact  that  upon  a  single  prior 
occasion  a  chief  of  police  was  appointed  by  the  city 
commissioners  and  police  board  and  served  as  such 
without  contest  from  any  source  should  be  considered 
as  of  controlling  importance.  While  the  construction 
given  by  the  municipal  authorities  to  a  particular 
charter  provision  is  entitled  to  some  weight,  it  cannot 
control  where  the  language  of  the  charter  provisions 
are  neither  doubtful  nor  of  uncertain  import. 
The  judgment  will  be  affirmed. 

Anders,  Scott  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 
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NON-BUIT — TBIAL  BY  COUBT. 

The  coart  upon  a  trial  without  a  jury  may  grant  a  non-Buit  at 
the  close  of  plaintiff's  evidence,  on  the  ground  that  a  fair  prepon- 
derance ol  the  proof  estahlished  facte  preventing  recovery  by  plain* 
tiff,  although  there  is  evidence  tending  to  auBtain  plaintiff's  claim. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

W.  D.  Lambuthy  and  Lindsay ,  King  &  Turner ^  for  ap- 
pellant. 

John  Wiley y  and  Battle  &  Shipley ^  for  respondent. 

HoYT,  C.  J, — This  action  was  brought  to  recover 
damages  for  sawing  up  and  rendering  difficult,  un- 
certain and  impossible  of  identification,  certain  saw- 
logs,  on  which  the  plaintiff's  several  assignors  had 
liens  for  labor.  The  cause  went  to  trial  before  the 
court,  a  jury  having  been  waived  by  the  parties. 
After  plaintiff  had  put  in  his  evidence  and  rested,  de- 
fendant moved  for  non-suit  and  a  dismissal  of  the 
action  on  the  ground  that  the  evidence  had  not  shown 
that  plaintiff  was  entitled  to  recover.  This  motion 
was  granted  for  the  reason,  as  stated  by  the  court, 
that  a  fair  preponderance  of  the  proof  established 
facts  which  prevented  a  recovery  by  the  plaintiff. 
The  granting  of  this  motion,  followed  by  a  dismissal 
of  the  action,  is  the  ground  upon  which  plaintiff  re- 
lies for  a  reversal. 

If  the  court  had  a  right  to  weigh  the  evidence  tend- 
ing to  establish  the  facts  alleged  in  the  answer  against 
that  which  tended  to  make  out  plaintiff's  prima  facie 
case,  and  decide  in  accordance  with  what  he  thought 
to  be  the  preponderance  of  the  evidence  on  either  side, 
the  judgment  must  be  affirmed,  for,  if  he  had  a  right 
to  do  this,  his  conclusion  has  the  force  here  of  the 
verdict  of  a  jury,  and  will  not  be  disturbed  if  there 
was  evidence  upon  which  it  could  be  founded.  Could 
the  court  thus  weigh  the  testimony  for  and  against 
the  claim  of  plaintiff  upon  this  motion  for  a  non-suit, 
or  must  it  be  denied  if  there  was  any  evidence  tend- 
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ing  to  sustain  the  claim  of  the  plaintiff,  however 
much  there  might  be  in  opposition  thereto?  Is  the 
duty  of  the  court  upon  such  motion  the  same  in  re- 
gard to  the  evidence  when  the  case  is  being  tried 
before  it  without  a  jury  as  when  it  is  being  tried  with 
the  aid  of  a  jury? 

Appellant  has  cited  a  large  number  of  cases  to  show 
that  a  motion  for  a  non-suit  should  be  denied  if  the 
evidence  introduced  by  the  plaintiff  tended  to  estab- 
lish the  facts  necessary  to  a  recovery;  but  all  but  one 
stated  the  rule  in  cases  in  which  the  cause  was  tried 
before  a  jury.  The  single  case  cited  by  appellant 
which  has  any  tendency  to  show  that  the  rule  in  cases 
tried  to  a  jury  obtains  in  those  tried  to  the  court,  is 
Myers  v.  Polhemus,  28  N.  Y.  Supp.  1025,  and  in  the 
opinion  in  that  case  two  other  New  York  cases  are 
cited  in  support  of  the  rule  laid  down  in  that  one,  to 
the  effect  that  a  referee  before  whom  a  case  was  being 
tried  was  governed  by  substantially  the  same  rule  in 
the  consideration  of  the  evidence  upon  a  motion  for 
a  non-suit  as  was  a  court  when  trying  a  case  with  a 
jury.  But  we  are  not  satisfied  that  the  ruling  in  these 
cases  furnishes  any  support  for  the  contention  that  a 
court  trying  a  case  without  a  jury  is  governed  by  the 
same  rule. 

The  brief  of  appellant  fails  to  call  attention  to  the 
statute  of  the  state  of  New  York  governing  the  trial 
of  cases  before  referees;  but  we  feel  authorized  to  as- 
sume that  while  his  determination  of  the  facts  within 
certain  limits  is  conclusive  upon  the  parties,  the  court 
has  some  duty  to  perform  after  the  report  of  the  trial 
has  been  made  by  the  referee.  This  being  so,  there 
would  be  reason  for  holding  that  his  determination  of 
the  facts  should  be  upon  the  evidence  of  both  parties, 
and  that  if  he  decided  the  case  upon  less  than  this,  it 
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should  be  upon  a  question  of  law  which  the  court 
could  review  without  an  examination  of  the  testimony 
further  than  the  determination  of  «uch  question  of 
law  required*  Any  other  rule  might  require  the 
court  to  examine  the  evidence,  for  the  purpose  of  de- 
termining whether  or  not  the  findings  of  the  referee 
should  be  sustained,  upon  the  determination  of  such 
facts  upon  the  testimony  of  plaintiff  alone,  and  again, 
after  such  determination,  upon  the  evidence  of  both 
parties.  This  would  be  against  the  policy  of  the  law, 
and  to  prevent  it,  it  was  necessary  to  hold  that  the 
referee,  upon  a  motion  for  non-suit,  could  only  decide 
questions  of  law. 

But,  where  the  entire  trial  is  before  the  court  which 
must  finally  pass  upon  the  law  and  facts  of  the  case, 
there  is  no  good  reason  why  it  should  not  be  allowed 
to  determine  the  facts  necessary  to  a  proper  applica- 
tion of  the  law  at  any  time  during  the  trial.  It  would 
be  worse  than  useless  for  the  court,  after  its  attention 
had  been  called  to  the  insufficiency  of  the  evidence 
offered  by  the  plaintiff  to  establish  the  facts  necessary 
to  enable  him  to  recover,  and  after  being  satisfied  that 
such  was  the  nature  of  the  evidence  introduced  by 
the  plaintiff,  to  require  the  defendant  to  put  in  evi- 
dence to  disprove  that  which  had  been  already  suffi- 
ciently disproved. 

When  the  trial  is  before  a  jury,  the  court  cannot 
weigh  the  testimony  upon  a  motion  for  a  non-suit  for 
the  reason  that  it  cannot  weigh  it  at  any  time;  but 
when  the  trial  is  without  a  jury,  the  court  must  event- 
ually weigh  the  testimony  for  the  purpose  of  deter- 
mining where  the  preponderance  is,  and  there  is  no 
reason  why  it  should  not  so  weigh  it  at  the  earliest 
possible  time  when  the  rights  of  the  plaintiff  will  not 
be  cut  off  by  its  so  doing;  and  when  the  plaintiff  has 
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introduced  all  of  his  proof  and  rested,  no  right  of  his 
will  be  cut  off  if  the  court  then  determines  what  has 
been  proven.  It  cannot  be  presumed  that  plaintiff's 
case  will  be  strengthened  by  the  evidence  put  in  by 
the  defendant.  If,  when  plaintiff  had  submitted  his 
evidence,  the  defendant  had  rested  without  putting  in 
any  proof,  it  is  clear  that  the  court  would  have  had 
to  determine  the  questions  of  fact  made  by  the  plead- 
ings upon  a  preponderance  of  the  testimony.  Hence, 
tinder  the  rule  contended  for  by  the  appellant,  the 
court  might  be  put  in  the  anomalous  position  of 
denying  the  motion  for  a  non-suit  and  immediately 
thereafter,  upon  the  refusal  of  the  defendant  to  put  in 
any  proof,  deciding  the  case  in  his  favor. 

No  good  purpose  could  be  subserved  by  refusing  to 
a  trial  court  the  right  to  determine  the  law  in  the 
light  of  the  evidence  upon  a  motion  for  a  non-suit  the 
same  as  upon  final  submission. 

It  was  the  right  of  the  court,  upon  the  motion  for 
non-suit,  to  decide  as  to  the  preponderance  of  the 
evidence,  and  it  having  decided  that  such  preponder- 
ance was  with  the  defendant,  and  there  having  been 
testimony  to  support  such  finding,  the  judgment  ren- 
dered thereon  must  be  afBmed. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concur. 
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1|~T99  w.  F.  Hays  et  at.,  Respondents^  v.  The  Merchants' 

■u~m  National  Bank  op  Port  Townsend,  il|)pei(an<. 
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27    217  TIDE  LANDS  —  RIGHT  TO  PURCHASE  PENDING  REDEMPTION  PERIOD. 


1  4       1Q9 

I  82  468  The  legal  title  to  uplands  sold  on  execution  does  not  pass  to  the 

purchaser  to  such  an  extent  as  to  entitle  him,  during  the  period  al- 
lowed for  redemption,  to  make  application  for  the  purchase  of  tide 
lands  under  the  statute  giving  the  owner  of  uplands  abutting  upon 
tide  lands  a  preference  right  of  purchase. 

Appeal  from  Superior  Court,  Jefferson  County. — 
Hon.  R.  A.  Ballinoer,  Judge.     Reversed. 

OPINION   rendered   UPON   A   RE-HEARING   OF    THE    AP- 
PEAL. 

A.  R,  Coleman,  and  C.  A,  Burnett^  for  appellant. 

W.  F.  Hays,  and  Thompson,  Edsen  &  Humphries^ 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  case  was  tried  and  an  opinion 
rendered  in  favor  of  the  appellant  on  January  11, 
1895  (10  Wash.  573,  39  Pac.  98).  A  petition  for  re- 
hearing was  filed,  a  rehearing  ordered,  and  the  cause 
has  been  again  argued  before  this  court. 

The  rehearing  was  granted  on  the  claim  that  the 
original  decision  conflicted  with  the  subsequent  de- 
cision rendered  in  this  court  in  the  case  of  Hardy  v. 
Herriott,  11  Wash.  460  (39  Pac.  958),  in  which  latter 
case,  it  is  asserted,  this  court  decided  that  under  our 
statute  the  title  of  a  mortgagor  upon  a  foreclosure 
sale  becomes  extinguished,  and  the  purchaser  at  such 
sale  acquires  the  full  legal  title.     It  is  contended  that 
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if  this  be  a  true  announcement  of  the  law,  the  orig- 
inal decision  in  the  case  at  bar  is  wrong,  for  there  we 
held  that  the  respondents  were  unauthorized  to  make 
application  for,  or  contest  the  application  of,  the  ap- 
pellant, for  the  reason  that  the  time  for  the  redemp- 
tion of  the  upland  sold  had  not  expired,  and  that 
until  the  expiration  of  the  time  to  redeem  real  estate 
sold  on  execution,  the  judgment  debtor  is  the  holder 
of  the  legal  title  and  must  in  all  respects  be  treated 
as  the  owner  of  the  land.  It  is  conceded  that  unaer 
the  statute  governing  the  purchase  of  tide  lands,  the 
owner  of  the  upland  is  entitled  to  purchase. 

What  was  really  decided  in  Hardy  v.  HerrioU  was 
that  a  purchaser  upon  a  foreclosure  sale,  who  takes 
possession  of  the  premises  and  leases  them  to  another, 
cannot  be  required  to  account,  at  the  suit  of  the  mort- 
gagor to  redeem,  for  the  rents  and  profits  arising  from 
the  use  and  occupation  of  such  premises  for  the  period 
between  sale  and  redemption.  This,  it  was  especially 
announced  in  the  opinion  rendered  by  the  court,  was 
the  sole  question  to  be  determined.  Arguendo^  the 
writer  of  the  opinion  announced  the  rule  that  the 
purchaser  at  such  sale  acquires  the  full  legal  title  car- 
rying with  it  possession  and  the  rights  to  the  rents 
and  profits,  and,  it  is  true,  entered  into  a  discussion  of 
this  technical  question  and  cited  many  authorities  to 
sustain  that  proposition. 

This  same  question,  viz.,  the  right  of  the  purchaser 
to  receive  the  rents  of  the  land  during  the  time  be- 
tween the  sale  and  the  redemption,  again  came  before 
this  court  in  the  case  of  Knipe  v.  AustiUf  13  Wash.  1 89 
(43  Pac.  25),  and  it  was  again  held  that  the  right  to  the 
rents  and  profits  accrued  to  the  purchaser.  But  it 
was  announced  in  that  case  that  the  technical  ques- 
tion  of   whether  or  not  the   title   of  the  judgment 

13—14  WASH. 
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debtor  became  extinguished  by  the  sale  of  the  land, 
and  that  all  that  was  left  him  was  the  equitable  right 
to  redeem,  and  that  the  purchaser  at  such  sale  ac- 
quired the  full  legal  title,  was  not  necessary  to  the 
decision  of  the  real  question  involved  in  Hardy  v. 
Herrioit;  and  that  it  was  not  necessary  to  a  decision 
in  the  case  then  being  considered;  that  it  was  a  sub- 
stantial benefit  that  was  granted  to  the  purchaser, 
vig.,  the  right  to  the  possession,  or  the  right  to  the 
value  of,  the  possession,  under  certain  circumstances, 
and  that  the  legislature  had  as  much  power  to  bestow 
that  benefit  upon  the  purchaser  with  the  legal  right 
remaining  in  the  redemptioner  as  it  would  if  the  legal 
title  passed  from  the  redemptioner  to  the  purchaser  at 
the  time  of  the  sale. 

"The  discussion  of  the  title  proposition,"  said  the 
court  in  that  case, ''  is  the  discussion  of  a  theory,  and 
does  not  affect  the  practical  fact  that  the  legislature, 
regardless  of  the  question  of  title,  has  conferred  this 
right.  So  that  we  do  not  think  it  at  all  necessary  to 
discuss  that  question  here." 

The  rights  acquired  by  the  purchaser  are  statutory 
rights;  the  right  of  the  owner  to  redeem  is  equally  a 
statutory  right.  It  must  be  confessed  that  either 
theory  is  surrounded  by  difficulties,  for  it  would  seem 
that  there  is  no  particular  virtue  in  a  sheriff's  deed, 
but  that  under  a  statute  like  ours,  which  provides  that 
the  purchaser  shall  go  into  possession  and  receive  the 
rents  or  the  value  of  them,  the  thing  which  was  sold 
was  actually  sold  at  the  time  of  the  execution  sale, 
and  the  redemption  was  simply  a  purchase  back  un- 
der the  provisions  of  the  statute.  On  the  other  hand, 
it  destroys  the  plain  and  evident  meaning  of  the  stat- 
ute which  grants  the  right  of  redemption,  if  an  inci* 
dent  to  the  land  is  to  be  separated  from  it  or  destroyed 
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by  the  sale,  and  cannot  be  redeemed,  as  would  be  the 
case  here.  The  right  to  purchase  the  tide  land  in 
front  of  the  upland  is  a  valuable  right  incident  to  the 
upland;  it  is  attached  to  the  land.  The  owner  of  the 
upland  has  the  right  to  purchase  only  by  reason  of 
the  ownership  of  the  upland;  and  while  in  a  strict  le- 
gal sense,  land  itself  cannot  be  an  appurtenance  to 
land,  yet,  in  a  broader  sense,  the  right  to  purchase 
this  tide  land  is  an  appurtenance  to  the  upland.  It 
may  very  well  happen,  frequently,  that  the  incident 
or  the  appurtenance  is  of  more  value  than  the  upland 
itself,  and  it  may  be  that  the  right  to  redeem  this  in- 
cident or  appurtenance  would  greatly  influence  the 
judgment  debtor  in  availing  himself  of  his  statutory 
right  to  redeem;  and  if  by  reason  of  the  purchase  of 
these  tide  lands  by  the  purchaser  at  the  execution  sale 
the  judgment  debtor  would  be  precluded  from  redeem- 
ing the  right  to  purchase,  he  would  virtually  be  pre- 
cluded from  redeeming  that  which  he  had  mortgaged, 
or  which  had  been  sold  under  execution. 

So  that,  whatever  technical  expressions  may  be 
used  concerning  the  title  passing  from  the  judgment 
debtor  to  the  purchaser,  the  substance  of  the  statute 
must  be  considered,  and  we  must  hold  that  where  the 
statute  gives  the  judgment  debtor  the  right  to  redeem 
that  which  was  sold,  it  is  a  whole  and  effectual  redemp- 
tion which  is  provided  for  and  not  a  redemption  of  a 
portion,  or  of  the  land  itself  stripped  of  valuable  in- 
cidents, appurtenances,  attachments,  or  whatever  tech- 
nical name  may  be  applied  to  this  incidental  right. 
It  seems  to  us  it  would  be  just  as  consistent  to  hold 
that  the  judgment  purchaser  could  move  from  the 
land  improvements  of  any  character  and  insist  that 
the  right  of  the  creditor  to  redeem  was  limited  to  the 
redemption  of  the  bare  land. 
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For  these  reasous,  and  believing  that  in  substance 
there  is  no  conflict  between  the  original  decision  in 
this  case  and  the  decision  in  Hardy  v,  Herriott,  and 
Knipe  v.  Austin^  supra,  the  former  ruling  will  be  ad- 
hered to  and  the  judgment  reversed. 

Scott,  J.,  concurs. 

Gordon,  J.  (concurring), — I  concur  in  all  that  is 
said  in  the  foregoing  opinion,  and  in  the  result.  I 
have  become  satisfied  upon  further  investigation  that 
the  cases  of  Spoor  v.  Phillipsy  27  Ala.  193;  Parmer  v. 
Parmer f  74  Ala.  285;  Weathers  v.  Spears,  27  Ala.  455; 
Kannon  v.  Pillow,  7  Humph.  280,  and  Eiteman  v.  Finch, 
79  Ind.  511,  cited  in  Hardy  v.  Herriott,  in  support  of 
the  proposition  that  a  purchaser  at  an  execution  sale 
acquires  the  legal  title,  are  inapplicable  to  sales  of 
that  character  under  our  law;  inasmuch  as  it  appears 
that  by  statute  in  Alabama,  Tennessee  and  Indiana  a 
purchaser  at  such  sale  is  entitled  to  an  immediate 
conveyance  from  the  officer  (§  2916,  vol.  1,  Code  of  Ala- 
bama, 1886;  §3768,  Code  of  Tennessee,  1884;  §763, 
Revised  Statutes,  Indiana,  1881),  notwithstanding 
provision  is  made  by  statute  in  each  of  said  states  for 
subsequent  redemption  by  the  execution  debtor; 
whereas,  under  our  law,  the  purchaser  does  not  be- 
come entitled  to  a  conveyance  until  the  expiration  of 
the  period  allowed  for  redemption.    Code  Proc,  §  515. 

While  the  decision  in  Hardy  v.  Herriott  did  not  re- 
quire the  discussion  of  that  proposition  or  the  an- 
nouncement of  a  conclusion  thereupon,  nevertheless  it 
was  advanced  as  a  further  reason,  in  addition  to  that 
afforded  by  the  statute,  for  concluding  that  the  re- 
demptioner  was  not  entitled  to  an  accounting,  and 
therefore  it  was  something  more  than  mere  dictum. 

Outside  of  the  cases  from  Alabama,  Tennessee  and 
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Indiana,  which,  because  of  the  difference  in  statutes 
already  noticed,  ought  not  to  be  followed  here,  there 
is,  I  am  convinced,  little  authority  for  holding  that  the 
purchaser  at  execution  or  mortgage  sale  acquires  the 
legal  title  prior  to  the  expiration  of  the  period  pro- 
vided for  redemption,  and  the  issuance  of  the  sheriff's 
deed. 

Anders,  J.,  concurs. 


[  No.  1880.    Decided  March  6»  1890.J 

William  Corbitt,  Respondentf  v.  W.  A.  Harrington 

et  al.f  Appellants. 

FLBADINO — INCOMSISTENT    DBFBNBB8 — BUFFICIBNCY    OF    EVIDENCE  — 

NEW  TRIAL. 

A  denial  of  safficient  knowledge  or  information  to  form  a  belief 
as  to  the  allegations  of  a  complaint  that  the  plaintiff,  at  the  request  of 
m  firm  composed  of  one  defendant  and  the  intestate  of  the  other  de« 
fendant,  executed  a  written  guaranty  in  their  behalf,  and  an  affirma- 
iiye  defense  that,  if  the  guaranty  was  executed,  its  execution  was 
for  the  purpose  of  defrauding  the  firm  or  one  of  the  members  there- 
of, may  be  included  in  the  same  answer,  as  they  are  not  necessarily 
inconsistent  defenses. 

Setting  aside  a  verdict  and  granting  a  new  trial  is  more  or  less  a 
discretionary  matter ;  and  the  action  of  the  court  in  so  doing  will 
not  be  reversed,  unless  it  clearly  appears  that  the  discretion  has 
been  abused. 

An  order  setting  aside  a  verdict  for  defendants  and  granting  a 
new  trial  on  the  ground  that  their  evidence  did  not  sustain  their 
affirmative  defense  will  not  be  disturbed  on  appeal,  although  the 
only  evidence  of  a  fact  essential  to  plaintiff's  recovery  was  a  pur- 
ported signature  on  an  instrument  erroneously  admitted,  where  no 
Bpecific  objection  was  made  that  the  siiaiature  had  not  been  proved. 

Appeal  from  Superior  Court,  King  County Hon. 

Richard  Osborn,  Judge.     Affirmed. 
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StruvCy  Allen^  HugJies  &  McMicken,  for  appellants. 

Rothchild  &  Ach,  Cart  &  Preston^  and  W.  R.  Bell,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  recover  the 
sum  of  $20,000  and  interest  upon  an  alleged  guaranty 
claimed  to  have  been  executed  by  the  plaintiff,  for  the 
firm  of  Harrington  &  Smith,  to  the  London,  Paris  & 
American  Bank,  Limited,  of  San  Francisco.  Issue 
was  joined  and  a  trial  had  which  resulted  in  a  verdict 
for  defendants.  Plaintiff  moved  to  set  aside  the  ver- 
dict, and  the  court  granted  the  motion,  holding  that 
the  evidence  in  support  of  the  defendants'  affirmative 
defense  was  insufficient  to  sustain  a  verdict  thereon, 
and  that  the  verdict  was  against  the  evidence,  and  the 
defendants  have  appealed  therefrom. 

In  settling  the  facts  the  defendants  waived  all  bene- 
fit of  the  affirmative  defenses  pleaded,  and  bring,  the 
case  here  solely  upon  the  question  as  to  whether  the 
plaintiff  had  introduced  evidence  sufficient  to  entitle 
tim  to  recover:  and  as  this  involves  a  consideration  of 
the  pleadings  to  some  extent,  the  parts  material  to  this 
controversy  will  be  set  forth  in  substance: 
*  The  plaintiff's  amended  complaint^  after  alleging 
the  existience  of  a  co-partnership  relation  between  W. 
A.  Harrington  and  Andrew  Smith  at  all  times  therein 
mentioned,  prior  to  January,  1892,  and  that  ^fter  the 
death  of  Smith  the  defendants  Hanford  and  MaoCul- 
sky  were  duly  appointed  administrators  of  the  co- 
partnership estate  alleged  in  paragraph  three,,  the 
execution  of  the  written  guaranty  at  the  request  of 
Harrington  &  Smith,  and  set  forth  a  copy  of  it.  De- 
fendant Harrington  answered  separately  from  the  ad- 
ministrators, but  the  answers   are  identical.     They 
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denied  the  allegations  contained  in  paragraph  three 
of  the  complaint  by  alleging  want  of  sufficient  knowl- 
edge or  information  to  form  a  belief,  and  pleaded  by 
way  of  an  affirmative  defense  that  said  guaranty  was 
executed  in  pursuance  of  a  fraudulent  conspiracy  to 
defraud  the  firm  of  Harrington  &  Smith. 
.  It  is  contended  by  appellants  that  the  court  erred 
in  setting  aside  the  verdict  on  the  ground  that  there 
was  no  proof  that  either  Harrington  or  Smith  re- 
quested the  execution  of  said  guaranty,  or  knowingly 
accepted  its  benefits.  The  respondent  first  contends 
that  he  had  a  right  to  treat  the  answers  as  admitting 
that  the  guaranty  had  been  executed  at  the  requesjb  of 
the  firm  of  Harrington  &  Smith;  it  being  contended 
that  the  answers  in  denying  the  allegations  of  para- 
graph three  and  then  setting  up  by  way  of  an  affirm- 
ative defense  that  the  guaranty  was  executed  in 
pursuance  of  a  fraudulent  scheme  between  the  plaintiff 
and  Smith  to  defraud  Harrington  &  Smith,  or  Har- 
rington through  the  firm  of  Harrington  &  Smith, 
were  so  inconsistent  that  they  could  not  stand  under 
our  code  system  of  pleading,  and  that  the  respondent 
could  elect  to  rely  upon  the  answers  as  admitting  the 
facts  now  controverted. 

In  the  case  of  Seattle  National  Bank  v.  Carter,  13 
Wash.  281  (43  Pac.  331),  this  court  considered  the 
question  of  inconsistent  defenses  at  length  and  held 
in  substance  that  a  defendant  could  not  deny  a  fact  of 
which  he  must  have  knowledge,  in  one  part  of  an  an- 
swer, and  then  in  an  affirmative  defense  admit  that 
same  fact,  and  still  claim  the  benefit  of  the  denial; 
that  in  a  verified  answer  a  party  could  not  assume 
radically  false  positions.  But  in  this  case  neither 
Harrington  nor  the  administrators  of  the  copartner- 
ship may  have  known  anything  of  the  execution  of 
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this  guaranty,  or  the  acceptaace  of  any  benefit  under 
it,  and  they  might  well  deny  the  allegations  of  the 
complaint  relating  thereto  by  alleging  want  of  knowl- 
edge or  information  sufficient  to  form  a  belief,  and 
then  plead  by  way  of  an  affirmative  defense  that  if  it 
w^as  executed  it  was  done  in  pursuance  of  a  conspiracy 
to  defraud  the  firm.  There  is  no  element  of  bad  faith 
in  such  defenses,  much  less  of  perjury,  and  good  faith 
is  all  that  is  required. 

It  is  ilext  contended  by  the  respondent  that  there 
Was  enough  in  the  proof  to  show  that  the  guaranty 
had  been  executed  at  the  request  of  Smith  in  behalf 
of  the  firm,  and  if  Smith  requested  it  that  was  suffi- 
cient to  bind  the  firm  unless  the  defense  of  fraud  was 
proven.  The  examination  of  this  question  has  given 
the  court  some  trouble,  and  we  are  free  to  say  that  we 
are  not  entirely  satisfied  with  the  conclusion  we  have 
reached,  but  it  must  be  borne  in  mind  that  the  setting 
aside  of  a  verdict  is  more  or  less  a  discretionary  mat- 
ter, and  the  action  of  the  court  in  so  doing  should 
not  be  reversed  unless  it  is  clearly  made  to  appear 
that  the  discretion  has  been  abused.  In  this  case  the 
proofs  are  not  all  here,  but  the  court  has  certified,  as 
is  authorized  under  the  practice,  that  all  of  the  proof 
introduced  which  was  material  to  the  plaintiff's  case 
is  contained  in  the  record.  There  is  no  direct  allega- 
tion in  the  record  that  there  was  no  proof  that  the 
guaranty  was  executed  at  the  request  of  Harrington 
or  Smith,  or  that  the  firm  knowingly  accepted  its 
benefits,  nor  is  there  any  direct  competent  proof  that 
it  was  so  executed.  It  appears  that  Harrington  was 
attending  to  the  firm's  business  at  Seattle,  while  Smith 
was  looking  after  its  interests  in  San  Francisco.  The 
record  recites  that  'Hhe  transactions  with  the  bank  were 
had  in  the  firm  name  of  Harrington  &  Smith  through 
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Andrew  Smith,''  but  it  recites  that  the  bank  received 
the  guaranty  from  the  plaintiff.  It  also  contains  the 
allegation  that,  "other  testimony  tending  to  support 
the  affirmative  issues  pleaded  by  the  defendants  was 
introduced  by  the  defense/'  and  it  is  next  to  impossible 
that  proof  of  that  nature  could  have  been  introduced 
without  showing  Smith's  knowledge  of  the  guaranty, 
but  the  record  contains  none  of  it  that  was  competent. 
This  much  additional  appears:  After  making  proof 
of  the  signature  of  the  plaintiff  thereto,  the  written 
guaranty  was  offered  in  evidence.  Upon  this  instru- 
ment also  appeared  the  name  of  Andrew  Smith  as  a 
witness,  but  no  proof  was  made  of  his  signature. 
The  defendants  objected  to  its  admission  on  the 
grounds  "that  the  same  was  incompetent,  and  that  no 
proper  foundation  had  been  laid  therefor,  and  that 
the  same  had  not  been  properly  authenticated  to  en- 
title it  to  admission  in  evidence."  The  court  over- 
ruled these  objections  and  admitted  it  in  evidence. 
No  specific  objection  was  made  that  the  signature  of 
Andrew  Smith  had  not  been  proven,  although  it  was 
within  the  scope  of  the  grounds  stated.  This  was  not 
sufficient,  especially  in  a  case  like  this  which  attacks 
the  discretion  exercised  by  the  court.  Appellants  con- 
tend that  Smith's  name  thereto  was  not  regarded  as  a 
part  of  the  instrument,  and  that  no  reliance  was 
placed  thereon  by  the  plaintiff;  also,  that  the  court 
expressly  held,  during  the  course  of  the  trial,  that 
the  fact  that  Smith's  name  appeared  thereon  was  im- 
material and  that  it  was  no  part  of  the  instrument. 
But  it  is  sufficient  to  say  that  this  does  not  appear  by 
the  record.  The  document  was  admitted  in  evidence 
generally;  no  limitation  excluding  Smith's  name  from 
consideration  was  placed  thereon.     The  record  does 
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not  show  that  anything  was  said  with  reference  to  it 
in  any  way. 

The  fact  that  there  was  no  proof  of  this  signature 
may  have  been  overlooked  and  not  specifically  called 
to  the  court's  attention.  Evidently  the  court  thought 
it  was  necessary  to  prove  that  the  guaranty  had  been 
executed  at  the  request  of  I^arrington  &  Smith,  or 
that  the  firm  had  knowingly  accepted  its  benefits,  be- 
cause a  charge  to  that  effect  wa^  given  to  the  jury, 
and  proof  to  that  end  must  have  been  made  in  some 
way,  or  the  action  of  the  court  in  setting  aside  the 
verdict  on  the  grounds  specified,  viz.,  that  there  was 
not  sufiicient  proof  of  the  affirmative  defenses,  and 
that  the  plaintiff  had  proved  enough  to  entitle  him  to 
recover,  was  utterly  inconsistent  with  the  charge. 

Now,  conceding  that  the  guaranty  was  erroneously 
admitted  in  evidence,  it  was  in  evidence,  without  limi- 
tation, and  the  jury  were  bound  to  consider  it  for  what 
it  purported  to  show.     The  error  in  admitting  it  was 

* 

one  of  law,  and  thei  jury  could  neither  rectify  nor 
override  it  for  they  were  bound  to  accept  the  law  as 
laid  down  by  the  trial  judge.  If  th^  jury  were  bound 
to  consider  this  document  as  some  proof  of  all  it  pur- 
ported to  show,  the  court  was,  in  considering  the  evi- 
dence upon  the  motion  for  a  new  trial,  entitled  to 
treat  it  likewise,  and  we  are  of  the  opinion,  under  all 
of  the  circumstances,  that  the  courts  must  have  so 
treated  it,  and  that  the  specific  point,  that  there  was 
no  proof  of  Smith's  signature,  had  not  been  called  to 
his  attention,  and  we  will  not  presume  that  it  was  in 
this  instance  from  the  general  objection  that  was 
made  to  its  admission,  as,  by  affirming  the  judgment 
rendered,  the  cause  simply  stands  for  a  re-trial,  while 
by  reversing  it  the  plaintiff  might  be  barred  of  all 
remedy.     We  are  influenced  to  some  extent  in  so  hold- 
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ing  by  the  fact  that  the  granting  of  a  new  trial  is 
largely  vested  in  the  discretion  of  the  lower  court, 
and  we  are  not  entirely  satisfied  that  the  appellants 
have  made  out  a  sufficient  case  to  show  that  it  was 
wrongly  exercised. 

We  have  not  overlooked  appellants'  further  conten- 
tion that  there  was  no  proof  that  the  indebtedness 
was  due  when  paid  by  the  plaintiff  under  the  guar- 
anty, but  we  do  not  regard  this  contention  as  being 
as  well  sustained  as  the  one  discussed,  and  are  of  the 
opinion  that  there  is  enough  to  show  prima  facie  that 
the  debt  was  due  when  paid,  from  the  general  trend 
of  the  proof  sent  up. 

Affirmed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 
HoYT,  C.3.,  dissents. 
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The  State  of  Washington,  on  the  Relation  of  the  State 
Insurance  CoTHpany,  v.  The  Superior  Court,  op 
Pierce  County  et  al. 

WMT  OP  PROHIBITION  —  PRACTICE— ^Ptf8tft^i^n>llt.n:     *- '* 

Affidavits  sabmitted  by  respondent  upon  the  return  of  an  al- 
ternative ivrit  of  prohibition  cannot  be  coi^sidered  where  the  re- 
spondent "has  not  answered  in  the  manner  required  by  statute,  as, 
tinder  Laws  1895,  p.  118,  §  25,  the  case  must  be  heard  on  the  papers 
of  the  applicant  if  no  answer  be  made.  •  r 

Upon  an  application  for  a  writ  of  prohibition  to  restrain  proceed- 
ings by  a  court  of  general  jurisdiction,  it  will  be  presumed,  where 
the  subject  matter  of  the  litigation  was  within  the  jurisdiction  of 
the  court,  that  the  particular  facts  which  authorized  it  to  assert  its 
jurisdiction  existed,  unless  a  contrary  showing  is  made. 


I 

J 
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Original  Application  for  Prohibition, 

Hastings  &  Stedman^  for  relator. 
Williamson  &  Franklin^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  is  an  original  application  for  a 
writ  of  prohibition  directed  to  the  superior  court  of 
Pierce  county  and  to  J.  C.  Stallcup^  one  of  the  judges 
of  that  court,  prohibiting  and  restraining  the  said 
court  and  the  judge  thereof  from  further  proceeding 
or  entertaining  jurisdiction  in  an  action  commenced 
in  said  court  by  one  0.  E.  Grandston  against  the  rela- 
tor herein  upon  a  certain  policy  of  insurance.  On 
the  return  of  the  alternative  writ,  the  respondent  sub- 
mitted and  filed  certain  affidavits,  to  the  consideration 
of  which  objection  was  made  by  the  relator,  because 
no  answer,  such  as  is  prescribed  by  statute,  had  been 
made.  Sections  20  and  21  of  the  act  of  March  13, 
1895  (Laws,  p.  118),  are  as  follows: 

"  Sec.  20.  On  the  return  of  the  alternative,  or  the 
day  on  which  the  application  for  the  Writ  is  noticed, 
the  party  on  whom  the  writ  or  notice  has  been  served 
may  show  cause  by  answer,  under  oath,  made  in  the 
same  manner  as  an  answer  to  a  complaint  in  a  civil 
action. 

Sec.  21.  If  an  answer  be  made  which  raises  a  ques- 
tion as  to  a  matter  of  fact  essential  to  the  determina- 
tion of  the  motion,  and  affecting  the  substantial  rights 
of  the  parties,  and  upon  the  supposed  truth  of  the 
allegation  of  which  the  application  for  the  writ  is 
based,  the  court  may,  in  its  discretion,  order  the  ques- 
tion to  be  tried  before  a  jury,  and  postpone  the  argu- 
ment until  such  trial  can  be  had,  and  the  verdict 
certified  to  the  court.  The  question  to  be  tried  must 
be  distinctly  stated  in  the  order  for  trial,  and  the 
countv  must  be  designated  in  which  the  same  shall  be 
had."" 


STATE,  EX  KEL.  INS.  00.,  v.  SUPERIOR  COURT.    205 
Mar.  1896.]  Opinion  of  the  Oonrt — Gordon.  J. 

Sec.  25  of  the  same  act  provides  that 

**  If  no  answer  be  made,  the  case  muat  be  heard  on  the 
papers  of  the  applicant. ^^ 

It  seems  very  clear  that  respondent  has  not  an- 
swered in  the  manner  required  by  the  statute.  For 
that  reason,  we  are  not  authorized  to  consider  the 
affidavits  so  submitted.  It  follows  that  the  writ  must 
issue  if  the  facts  set  up  in  the  petition  are  sufficient 
to  authorize  it.  We  think,  however,  that  the  petition 
fails  to  show  affirmatively  that  the  respondent  is  pro- 
ceeding without  jurisdiction.  It  appears  from  the 
petition  that  in  the  action  pending  in  said  court  ser- 
vice of  the  summons  and  complaint  was  made  upon 
the  statutory  agent  of  the  relator  (defendant  therein) 
residing  at  Olympia  in  Thurston  county,  and  that 
such  service  was  the  only  service  made  or  attempted 
in  that  action.  It  further  appears  from  the  petition 
that  the  relator  thereafter  entered  a  special  appearance 
in  the  superior  court  and  moved  that  court  to  set  aside 
and  quash  such  service,  which  motion  was  denied,  and 
thereupon  this  proceeding  was  instituted.  Sub-divi- 
sion 6  of  §7  of  the  act  of  March  15,  1893  (Laws,  p. 
409),  provides  that  the  summons  in  an  action  may  be 
served  by  delivering  a  copy,  etc.,  "If  against  an  in- 
surance company,  to  any  agent  authorized  by  such 
company  to  solicit  insurance  within  this  state;'*  and 
§160,  Code  Proc,  provides  that 

''An  action  against  a  corporation  may  be  brought 
in  any  county  where  the  corporation  has  an  office  for 
the  transaction  of  business,  or  any  person  resides  upon 
whom  process  may  he  served  against  such  corporation, 
unless  otherwise  provided  in  this  code.'' 

It  follows  that  if  the  relator  had  an  agent  authorized 
to  solicit  insurance,  residing  in  the  county  of  Pierce 
on  the  2dth  day  of  October,  1895,  the  superior  court 
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of  that  county  had,  by  virtue  of  §  160,  supra,  jurisdic- 
tion of  the  parties.  That  court  is  a  court  of  general 
jurisdiction,  and  the  proceedings  of  such  courts  are 
presumed  to  be  regular  and  within  the  scope  of  their 
authority  until  the  contrary  is  made  to  appear.  The 
subject  matter  of  the  litigation  was  within  the  juris- 
diction of  the  court,  and  we  are  bound  to  assume,  in 
the  absence  of  a  showing  to  the  contrary,  that  facts 
existed  which  authorized  it  to  assert  its  jurisdiction. 

" '  Every  fact  not  negatived  by  the  record  will  be 
presumed  in  aid  of  the  judgment,  and  it  will  only  be  held 
void  when  it  affirmatively  appears  from  the  record 
that  the  court  had  no  jurisdiction  to  render  it.'  Muneh 
V,  McLaren,  9  Wash.  676  (38  Pac.  205.'')  Rogers  v. 
Miller,  13  Wash.  82  (42  Pac.  525). 

And  this  presumption  of  regularity  is  applicable  to 
all  of  the  proceedings  as  well  as  the  judgment. 

The  application  for  the  peremptory  writ  will  accord- 
ingly be  denied. 

Anders,  Dunbar  and  Scott,  JJ.,  concur. 

HoYT,  C.  J.,  dissents.  • 


14    206  ( No.  2084.    Decided  March  5,  1896.] 
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A  jadgment  will  not  be  revened  because  of  error  in  giving  or  re- 
f asing  instructions,  when  the  verdict  rendered  is  manifestly  in  ac- 
cordance with  the  evidence. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  T.  J.  Humes,  Judge.     AflSrmed. 
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Chraves  &  Wolfy  for  appellant. 
Cyrus  Happj/y  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoRDONy  J. — ^The  complaint  in  this  action  alleges 
that  on  the  1st  day  of  July,  1890,  the  appellant  (plain- 
tiff below)  was  the  owner  of  about  800  head  of  horses 
then  on  what  is  known  as  the  Crab  Creek  Range  in 
the  counties  of  Adams  and  Douglas,  that  on  that  day 
he  entered  into  a  contract  with  the  respondents 
wherein  and  whereby  he  agreed  to  sell  and  deliver 
said  horses  to  them  at  the  rate  of  $30  per  head,  the 
delivery  of  the  horses  to  be  made  at  the  fall  round-up 
of  that  year.  Four  thousand  dollars  of  the  purchase 
price  was  to  be  paid  at  the  time  of  making  the  con- 
tract and  the  balance  in  one,  two,  three,  four  and  five 
years.  The  first  payment  was  made  by  promissory 
note  in  the  sum  of  $4,000,  dated  July  1,  1890,  payable 
one  year  thereafter.  The  complaint  also  alleges  that 
on  or  about  the  1st  of  September,  1890,  the  fall 
round-up  being  about  to  take  place,  appellant  notified 
the  respondents  that  he  was  ready  to  deliver  the 
horses  and  requested  them  to  attend  at  the  range  for 
the  purpose  of  receiving  them  as  counted,  and  that  at 
that  time  he  was  ready  to  deliver  the  same  a^d  pro- 
ceed with  the  contract,  but  that  the  respondents 
neglected  and  refused  to  receive  or  accept  the  horses, 
or  proceed  any  further  with  the  contract,  that  at  the 
time  of  the  occurrence  of  the  breach,  the  band  of 
horses  were  not  worth  to  exceed  $10,000  in  value. 
The  respondents  answered,  denying  the  several  allega- 
tions of  the  complaint,  and  alleging  afiirmatively  that 
they  were  induced  to  enter  into  an  agreement  whereby 
the  appellant  agreed  to  deliver  800  horses  of  a  cer- 
tain kind  and  description  to  respondents  on  the  1st 
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day  of  September,  1890,  for  which  horses  they  agreed  to 
pay  $30  per  head,  that  on  the  1st  day  of  September 
thereafter  they  were  ready  and  willing  to  receive  and 
accept  the  horses  in  accordance  with  the  terms  of  their 
contract  of  purchase  and  for  that  purpose  attended  at 
the  range  where  said  horses  were  located,  but  that 
the  appellant  did  not  at  that  time  deliver  or  offer  to 
deliver  said  horses  or  any  of  them,  and  furthe^r  that 
the  representations  of  the  appellant  as  to  the  descrip- 
tion and  kind  of  horses  which  he  pretended  to  own 
and  to  be  able  to  sell  and  deliver  to  respondents  were 
false  and  fraudulent,  etc.  The  trial  resulted  in  a  ver- 
dict for  the  respondents,  and  from  an  order  denying 
his  motion  for  a  new  trial,  and  from  judgment  upon 
the  verdict,  the  plaintiff  has  appealed. 

The  sole  ground  relied  upon  for  a  reversal  is  that 
the  court  erred  in  its  charge  to  the  jury  and  in  re- 
fusing to  give  particular  instructions  requested  by  the 
appellant.  The  respondents,  while  not  conceding  that 
any  error  was  committed  by  the  trial  court  either  in 
giving  the  instructions  complained  of  or  in  refusing 
to  give  others  as  requested  by  appellant,  insist  that 
the  verdict  is  right  under  the  evidence  and  that  the 
appellant  failed  to  show  any  offer  or  readiness  to  de- 
liver the  horses  in  pursuance  of  the  agreement,  and 
further,  that  it  affirmatively  appeared  from  the  testi- 
mony that  he  was  not  in  possession  of  the  horses 
either  at  the  time  of  the  contract  or  at  the  time  pro- 
vided therein  for  a  delivery  of  the  horses,  nor  until 
nearly  a  year  thereafter. 

''It  is  the  practice  of  most  of  the  courts,  before 
passing  upon  exceptions  to  instructions,  to  look  into 
the  evidence  and  see  if  the  verdict  was  right,  and,  if 
it  is  found  to  be  so,  the  court  will  look  no  further." 
Sec.  2402,  Thompson  on  Trials,  and  authorities  there 
cited. 
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After  a  careful  examination  of  the  entire  record, 
we  have  reached  the  conclusion  that  this  contention 
of  respondents  must  be  upheld.  While  detached  por- 
tions might  be  construed  otherwise,  still,  when 
considered  as  a  whole,  the  testimony  clearly  and  un- 
mistakably  shows  that  the  appellant  was  never  in  a 
position  to  carry  out  his  contract  by  delivering  the 
horses  prior  to  July,  1891,  and  that  in  the  meantime 
about  100  of  the  band  had  been  shipped  out  of  the 
state  and  disposed  of.  Appellant's  own  testimony 
shows  that  at  the  time  of  entering  into  the  contract, 
the  horses  were  in  the  possession  of  one  Glasspoole, 
who  claimed  an  interest  in  them,  that  one  of  the  re- 
spondents at  appellant's  request  accompanied  appel- 
lant to  the  range  where  the  horses  in  question  were 
located,  at  or  about  the  time  of  the  round-up,  but  that 
appellant  was  unable  to  deliver  any  of  the  horses  to 
respondents  at  that  time  because  of  the  refusal  of 
Glasspoole  to  surrender  possession  of  them,  that  there* 
upon  they  returned  to  the  city  of  Spokane,  distant 
some  seventy-five  miles  from  the  range,  where,  on  the 
27th  day  of  August,  1890,  the  appellant'  entered  into 
a  written  contract  with  Glasspoole,  a  copy  of  which 
contract  was  attached  to  the  deposition  of  Glasspoole 
and  put  in  evidence  by  appellant.  This  contract  re- 
cited that  the  property,  to-wit: 

''A  certain  band  of  horses  supposed  to  contain  about 
800  head  .  .  .  now  on  the  Crab  Creek  Range,  etc., 
are  part  of  the  same  band  and  its  increase  bought  by 
the  first  and  second  parties  [Glasspoole  being  party  of 
the  first  part  and  appellant  party  of  the  second  part 
to  said  contract]  and  John  Davis  from  J.  L.  Dow,  etc." 

In  said  contract  said  Glasspoole  agreed  to  sell  his 
interest  in  and  to  said  property  to  the  appellant  in 
consideration  of   the  appellant  delivering  to  Glass- 

14  —  14  WA8B. 
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pooIe  respondents'  note  for  $4|000,  and  a  bond  of  ap- 
pellant with  sufficient  sureties  to  insure  the  prompt 
payment  to  said  Glasspoole  of  said  note  at  maturity. 
This  contract  also  provided  that  Glasspoole  should  re- 
main in  possession  of  the  horses  until  their  exact 
number  should  be  ascertained  by  counting,  etc.,  and 
until  payment  was  made  as  therein  provided.  It 
further  appears  from  the  testimony  of  appellant  that 
the  $4,000  note  (executed  by  respondents)  which,  un- 
der the  terms  of  the  contract  with  Glasspoole  appellant 
was  required  to  deliver  to  Glasspoole  before  he  could 
obtain  possession  of  the  horses,  was  at  that  time  held 
by  the  First  National  Bank  of  Walla  Walla,  where  ap- 
pellant had  theretofore  pledged  it  as  collateral  to  his 
own  note  for  something  over  $3,000,  and  it  further 
appears  that  up  to  the  time  of  the  trial,  he  had  not 
procured  the  return  of  said  $4,000  note,  and  that 
Glasspoole  continued  in  the  possession  of  all  of  the 
horses  until  July,  1891,  in  the  meantime  shipping 
about  100  of  the  horses  out  of  the  state  to  the  State  of 
Illinois,  where  they  were  sold.  Such  was  the  case 
made  by  the  appellant.  It  seems  plain  that  to 
entitle  the  appellant  to  a  recovery,  the  testimony 
should  have  shown  an  ability  upon  his  part  to 
deliver  the  horses  in  question  in  accordance  with 
the  terms  of  the  contract.  The  undisputed  proof  as 
we  think,  however,  shows  that  he  was  wholly  unable 
to  make  a  delivery  because  of  the  interest  which 
Glasspoole  owned  in  the  horses,  coupled  with  his  re- 
fusal to  surrender  possession  of  them.  It  follows  that 
if  any  error  was  committed  in  the  charge  of  the  court, 
it  was  wholly  immaterial. 

It  is  a  familiar  rule  that  a  good  verdict  cures  all 
errors  and  irregularities  in  the  proceedings,  and  that 
errors  growing  out  of  a  charge  are  always  to  be  disre- 
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garded  when  **  the  verdict  is  so  plainly  in  accordance 
with  the  evidence  that  it  follows  as  a  mere  conclusion 
of  law  thereon."    Thompson  on  Trials,  §  2403. 

It  appearing  to  us  from  a  consideration  of  the  en- 
tire record  that  substantial  justice  has  been  done,  the 
judgment  appealed  from  will  be  affirmed. 

Anders  and  Scott,  JJ.,  concur. 


(No.  1983.    Pecided  March  9,  1896.] 

John  LovxUi  ei  ux..  Appellant^,  v.  The  House  of  the    ^Sl 
.    Good  Shepherd,  Respondent 

HABBAB    C0BPU8— CUSTODY    OF    CHILD— DAM AOB8 — BBCOYBBT    OF    BX- 

PBM8B  OF  ACTION. 

The  assumption  of  caatody  of  a  minor  child,  under  order  of  the 
aux>erior  conrt  in  a  liabeas  corpus  proceeding,  will  not  constitate 
false  imprisonment,  although  the  appellate  court  on  a  review  of 
the  habeiu  carpus  proceedings  may  reverse  the  judgment  of  the  su- 
perior court  as  erroneous. 

A  party  who  successfully  brings  an  action  for  the  custody  of  a 
ohild  in  haheas  corpus  proceedings,  cannot  subsequently  bring  an- 
other action  to  recover  the  expenses  incident  to  the  first  case. 

Appeal  from  Superior  Court,  King  County. — Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

Edward  Von  Tobel,  and  William  E,  Humphrey,  for 
appellant. 

C  W.  Turner,  and  Donworth  &  Howe,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  suit  was  brought  by  the  plaintiffs 
{appellants  here)  to  recover  damages  for  the  alleged 
unlawful  detention  of  their  infant  child.  The  com- 
plaint alleges  demand  on  the  defendant  for  the  pos- 
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session  and  custodyof  the  child  and  the  refusal  by 
the  defendant  to  give  thlB  child  into  their  possession 
and  control,  and  alleges  that  for  a  period  o^  about  a 
year  after  such  demand,  the  defendant  against  the 
will  of  the  plaintiffs  wrongfully  kept  said  child,  and 
for  such  time  wrongfully  and  illegally  deprived  plain- 
tiffs of  her  possession  and  control.  The  pleadings 
allege  and  the  evidence  shows  that,  upon  the  demand 
for  the  possession  of  the  child  being  refused,  the 
plaintiffs  filed  in  the  superior  court  of  King  county 
their  petition,  asking  for  a  writ  of  habeas  corpus  and 
that  they  be  given  possession  of  the  child;  that  on  the 
hearing  of  said  writ  the  same  was  dismissed  and  a  de- 
cree of  the  superior  court  entered  giving  the  defend- 
ant control  of  said  child.  From  such  judgment  of 
dismissal  and  disposition  of  the  child  plaintiffs 
appealed  to  this  court,  and  the  judgment  of  the  supe- 
rior court  was  reversed  and  possession  of  said  child 
given  to  the  plaintiffs,  and  this  action  is  in  reality 
brought  for  damages  for  the  detention  of  the  child 
during  this  time,  viz.,  the  time  between  the  demand 
for  possession  and  the  bringing  of  the  action  in  the 
superior  court  and  the  reversal  of  the  judgment  on 
appeal  in  this  court;  for  the  answer  shows,  and  it  is 
undisputed,  that  immediately  upon  the  judgment  of 
reversal  being  rendered  by  this  court  and  before  the 
remittitur  was  sent  to  the  lower  court,  the  custody  and 
possession  of  the  said  minor  child  was  delivered  to 
the  plaintiffs  (appellants  herein).  The  judgment  of 
the  superior  court  in  the  former  case  was  pleaded  in 
the  answer  in  this  case.  To  the  answer  the  plaintiffs 
filed  a  demurrer  to  the  effect  that  it  did  not  state  facts 
sufScient  to  constitute  a  cause  of  action,  which  de- 
murrer was  overruled,  the  case  went  to  trial,  and  a 
judgment  was  rendered   for  the  defendant.     It  was 
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contended  in  the  first  suit,  and  evidence  was  admitted 
in  the  last  suit  to  the  effect,  that  the  mother  of  the 
child  had  taken  her  to  the  officers  of  the  respondent, 
The  House  of  the  Good  Shepherd,  and  had  entered  into 
a  contract  with  said  officers,  the  terms  and  conditions 
of  which  were  that  they  were  to  have  the  absolute 
control  and  possession  of  the  said  minor  child  until 
she  was  eighteen  years  of  age.  This  was  denied  by 
the  appellant,  Kate  Lovell,  the  mother  of  the  child. 

In  the  trial  of  the  case  at  bar  the  court  instructed 
the  jury  that  if  they  found  such  an  agreement  had 
been  entered  into,  the  plaintiff  could  not  recover. 
This  instruction  is  alleged  as  error  by  the  appellants 
in  this  case  for  the  reason  that  this  court  held  in  the 
case  of  Lovell  v.  House  of  the  Oood  Shepherd^  9  Wash. 
419  (37  Pac.  660)  that  the  mother,  notwithstanding 
this  contract,  would  have  a  right  to  demand  and  re- 
ceive the  possession  of  her  child,  and  it  is  contended 
that  the  law  as  there  announced  is  the  law  of  this 
case.  But  assuming,  without  deciding,  that  the  same 
rule  of  law  would  apply  to  the  action  for  damages  for 
the  detention  of  the  child  under  a  contract  of  the 
kind  above  referred  to,  the  record  in  this  case  shows 
that  the  possession  complained  of  by  the  appellants 
was  possession  taken  by  the  respondent  under  the  or- 
der  of  the  superior  court  of  King  county,  and  the 
assumption  of  the  control  of  the  child  under  such 
circumstances  cannot  be  construed  to  be  false  im- 
prisonment, for  which  the  appellants  would  be  entitled 
to  damages.  The  action  of  the  court  in  case  of  ha- 
becLS  corpus  where  the  custody  of  the  child  is  the  sub- 
ject  in  issue  is  peculiar.  It  is  not  the  right  of  the 
parties  who  are  contending  for  the  control  and  custody 
of  the  child  that  is  so  much  in  issue  as  it  is  the  inter- 
est  of  the  infant,  and  "In  deciding  upon  the  question 
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of  the  infant's  custody,"  says  Mr.  Wood  on  Habeas 
Corpus,  p.  137,  "the  courts  are  governed  by  what  ap- 
pears to  be  for  the  interest  of  the  infant,  and  not  the 
superior  rights  or  claims  thereto  of  the  respective 
parents",  and  the  proper  control  or  custody  of  the  in- 
fant is  a  matter  which  rests  very  largely  in  the  dis- 
cretion of  the  court. 

"  The  court  is  bound,  on  habeas  corpus  to  set  the 
infant  free  from  an  improper  restraint,  but  tlie  proper 
disposition  of  the  child  rests  in  the  court's  discre- 
tion;"  9  Am.  &  Eng.  Enc.  Law,  241. 

The  superior  court  exercised  that  discretion  when  it 
awarded  the  custody  to  the  respondent  in  this  case, 
and  the  court  having  jurisdiction  of  the  subject  mat- 
ter and  of  the  infant,  its  action  was  not  void,  although, 
this  court  held  it  to  be  erroneous.  But  we  think  it 
would  be  an  unjust  rule  to  announce  that  parties  who 
assumed  control  or  pustody  of  a  minor  child,  under 
the  order  of  the  superior  court  actjlng  within  its  juris- 
diction, should  be  subject  to  damages  for  assuming 
such  control  and  custody,  notwithstanding  the  appel- 
late court,  on  a  review  of  the  law  governing  the  case, 
decided  that  the  action  of  the  lower  court  was  errone- 
ous. This  detention  by  the  respondent,  being  under 
the  order  of  the  court,  was  not  an  unlawful  detention 
until  it  was  so  pronounced  by  this  court,  and  the  un- 
lawfulness of  the  detention  must  be  made  to  appear 
before  the  appellants  can  recover.  It  seem  to  us, 
therefore,  that  it  was  immaterial  what  the  instructions 
of  the  lower  court  were,  for  under  the  pleadings  the 
appellants  could  not  have  recovered.  It  will  not  do 
to  sustain  a  practice  which  will  allow  a  party  who 
successfully  brings  an  action  for  the  recovery  of  a  legal 
right  to  bring  a  subsequent  action  to  recover  the  ex- 
penses incident  to  the  first  case.  The  appellants  obtained 
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the  costs  of  the  habeas  corpus  case  by  the  judgment 
rendered  in  the  case  itself,  and  obtained  the  statutory 
attorney's  fee,  and  there  being  no  statutory  provision 
for  the  recovery  of  any  other  attorney's  fee  in  that 
case,  it  cannot  be  recovered  in  a  separate  action  of 
this  kind.  We  think  the  judgment  of  the  superior 
court  awarding  the  custody  of  the  child  to .  the  re* 
spondent  can  safely  be  relied  upon  as  an  authority 
for  such  detention  until  such  judgment  and  order 
were  reversed  by  this  court. 

The  judgment  will  therefore  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


I  No.  2003.    Decided  March  9, 1806.] 

The  Western   Security  Company,  Appellanty  v. 

Robert  H.  Douglass  et  a!.,  Respondents.  ^  ^ 


AGBKCT  —  AUTHOBITY  TO  BBCEI VB  PAYMENT. 

An  agent  to  negotiate  a  mortgage  loan  has  no  implied  authority 
to  receive  payment  of  the  mortgage,  where  he  is  not  in  possession 
of  the  mortgage  or  of  the  principal  or  interest  notes,  and  that  fact 
is  known  to  the  party  making  the  payment. 

Parties  dealing  with  an  agent  cannot  rely  upon  his  assumption  of 
authority,  but  are  boand  to  ascertain  the  fact. 

The  authority  of  an  agent  cannot  be  established  by  his  own  dec- 
larations. 

Appeal  from  Superior  Court,  Stevens  County  — 
Hon.  Norman  Buck,  Judge.     Reversed. 

Richardson  &  Williams,  for  appellant. 
Nash  <fe  Nash,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  to  foreclose  a 
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mortgage  on  real  estate,  and  the  sole  defense  relied 
upon  is  that  of  payment.  The  lower  court  having 
found  in  favor  of  the  respondents  (defendants  be- 
low), the  cause  comes  here  upon  appeal. 

It  appears  that  the  mortgage  was  given  March  1, 
1888,  to  secure  a  loan  of  $400,  and  was  negotiated 
through  the  instrumentality  of  one  Jacob  Stitzel,  a 
real  estate  agent  and  loan  broker  at  Colville,  on  the 
basis  of  ten  per  cent,  interest,  and  was  due  and  pay- 
able March  1,  1893.  Both  principal  and  interest  were 
payable,  by  the  terms  of  the  notes,  at  the  office  of  the 
Eastern  Banking  Company,  Boston,  Massachusetts. 
It  further  appears  that  on  different  occasions  there- 
after the  respondent  Douglass  made  his  interest  pa}'- 
ments  to  Stitzel,  who  was  accustomed  to  receive  them 
as  well  as  similar  payments  from  other  borrowers, 
and  remit  them  to  Boston,  receiving  the  several  in- 
terest coupon  notes  in  return.  It  further  appears  that 
in  June,  1891,  said  respondent  made  arrangements 
with  his  co-respondent  Hughson  for  obtaining  a  larger 
loan  upon  his  farm  security,  and  on  the  26th  day  of 
that  month  Douglass  and  Hughson  went  to  the  office 
of  Stitzel  who,  at  their  request,  prepared  the  papers, 
including  a  mortgage  upon  the  land  in  question  from 
Douglass  to  Hughson,  securing  a  loan  of  $1,200. 
This  money  was  to  be  used  in  paying  and  discharging 
appellant's  mortgage  and  certain  other  indebtedness 
of  respondent  Douglass,  so  that  the  mortgage  from 
Douglass  to  Hughson  should  become  a  first  lien. 
This  sum  of  $1,200  was  paid  by  Hughson  to  Stitzel  at 
that  time,  and  by  Stitzel  credited  to  the  account  of 
Douglass,  and  on  the  same  day,  at  the  request  of  re- 
spondents, Stitzel  wrote  to  the  Eastern  Banking  Com- 
pany of  Boston,  for  the  purpose  of  ascertaining  the 
amount  that  would  be  required  to  pay  and  discharge 


WESTERN  SECURITY  CO.  v.  DOUGLASS.  217 

Mar.  1806.]         Opinion  of  the  Conrt — Gk>BDON»  J. 

appellant's  mortgage,  and  requesting  that  respondent 
Douglass  should  be  permitted  to  pay  the  mortgage  in- 
debtedness, although  by  its  terms  the  same  was  not 
due  or  payable  until  March  1,  1893.  On  the  same 
day  Stitzel  paid  and  discharged  a  judgment  against 
respondent  Douglass,  amounting  to  the  sum  of  $535. 
On  the  30th  of  June,  the  Eastern  Banking  Company 
wrote  said  Stitzel  the  following  letter : 

"We  have  your  favor  of  the  22d  inst.  with  reference 
to  loan  3,678,  R.  H.  Douglass,  in  which  January  1, 
1891,  payment  is  in  default.  In  reply  we  have  to  say 
that  under  the  circumstances  we  can  obtain  releases 
in  this  case  on  the  terms  you  proposed,  that  is  princi- 
pal and  interest  to  date  and  balance  of  the  second 
mortgage.  This  would  make  the  amount  to  send  pro- 
vided the  funds  reach  this  office  by  July  lOtb,  as 
follows : 

Principal $400  00 

January  1,  1891,  payment 40  00 

Interest  thereon 2  11 

Interest  on  principal  to  July  10 14  78 

Balance  second  mortgage 26  00 

Total $482  89 

''  In  case  the  borrower  cannot  pay  at  once  please  ad- 
vise us  how  soon  the  funds  may  be  expected." 

This  letter  reached  Stitzel  on  July  5th,  and  on  the 
8ame  day,  out  of  the  funds  remaining  in  his  hands  to 
the  credit  of  Douglass  (being  the  unexpended  balance 
of  the  $1,200  received  on  the  Hughson  mortgage),  he 
procured  from  the  Stevens  County  Bank  a  draft  upon 
the  Chase  National  Bank  of  New  York  for  the  amount, 
and  mailed  it  to  said  banking  company.  On  July  16, 
thereafter,  the  draft  was  presented  for  payment  and 
protested,  the  Stevens  County  Bank,  having  failed. 
It  also  appears  that  the  draft  never  has  been  paid,  but 
was  returned  to  Stitzel. 

The   question  for  determination  here   is  whether 
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under  the  circumstances  of  the  case,  this  constituted  a 
payment  of  the  mortgage  indebtedness.  There  is  no 
direct  proof  of  the  authority  upon  the  part  of  Stitzel 
to  receive  the  money,  nor  do  we  think  that  the  testi- 
mony was  sufficient  to  raise  any  implied  authority. 
The  question  of  agency  becomes  one  of  fact  and  is  to 
be  determined  from  the  evidence  in  the  case.  Giving 
respondents  the  benefit  of  all  conflicting  testimony 
where  a  conflict  occurs,  it  nevertheless  must  be  con- 
cluded that  the  authority  of  Stitzel  to  receive  the 
money  as  a  payment  is  not  established.  A  great  deal 
of  testimony  was  introduced  upon  the  trial  tending  to 
show  that  Stitzel  held  himself  out  as  the  agent  of 
plaintiff  and  of  the  Eastern  Banking  Company,  through 
which  latter  corporation  it  appears  the  loan  was  really 
efibcted,  for  the  purpose  of  negotiating  loans  in  that 
section  of  country;  that  various  farm  loans  were 
negotiated  by  Stitzel  through  said  Eastern  Banking 
Company  and  that  from  time  to  time  the  interest  pay- 
ments upon  such  loans  were  made  by  the  borrowers 
to  Stitzel.  It  does  not  appear,  however,  that  Stitzel 
was  ever  intrusted  with  the  possession  of  any  of  the 
interest  coupon  notes  or  of  the  principal  notes,  prior 
to  the  receipt  by  the  company  at  Boston  of  the 
amounts  forwarded  by  him  to  pay  them;  and  in  the 
case  of  the  respondent  Douglass  it  appears  not  only 
that  Stitzel  was  not  in  possession  of  the  notes  and 
mortgage  in  question  on  June  26,  1891,  but  that  re- 
spondents knew  that  he  did  not  have  them  in  his 
possession.  It  also  appears  that  sometime  after  the 
protested  draft  was  returned,  the  respondent  Douglass 
through  Stitzel,  presented  a  verified  claim  based  upon 
said  protested  draft  to  the  assignee  of  the  bank,  for 
payment.  It  is  true  that  the  testimony  shows  that  he 
was  persuaded  and  influenced  by  Stitzel  to   do  so. 
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Further,  it  appears  that  ou  December  10,  1891,  the 
respondents,  being  threatened  by  appellant  with  fore* 
closure  proceedings,  paid  the  interest  then  delinquent 
upon  said  loan,  amounting  to  $85,  and  that  this  was 
done  with  full  knowledge  of  the  fact  that  the  draft 
had  been  protested  and  that  the  plaintiiT.was  disclaim- 
ing any  responsibility  for  the  conduct  of  Stitzel  in  re- 
ceiving the  money  and  forwarding  the  draft. 

Counsel  for  the  respondents  confidently  cites  the 
cases  of  New  England  Mortgage  Security  Co,  v.  Addison^ 
15  Neb.  335  (18  N.  W.  76),  and  Mattefion  v.  Blackmer, 
46  Mich.  393  (9  N.  W.  445),  which  cases  he  insists  are 
"  singularly  like  this  one  in  all  its  details  and  features." 
But  we  think  otherwise.  The  sole  question  in  either 
of  those  cases  was  whether  the  agent  negotiating  the 
loan  was  to  be  held  as  the  agent  of  the  borrower  or  of 
the  lender.  Neither  of  these  cases  is  applicable  here, 
because  if  we  assume  that  Stitzel  was  the  agent  of  the 
appellant  and  of  the  Eastern  Banking  Company  for 
the  purpose  of  making  the  loan,  it  does  not  follow  that 
he  was  authorized  to  receive  payment. 

''The  mere  fact  that  the  agent  was  employed  to 
make  or  negotiate  the  contract  will  not,  as  of  course, 
confer  upon  him  the  incidental  authority  to  receive  a 
payment  which  may  become  due  upon  such  contract.'' 
Mechem,  Agency,  §372. 

A  case  in  point  which  is  cited  perhaps  oftener  than 
any  other  is  that  of  Williams  v.  Walker,  2  Sand.  Ch. 
325,  where  it  is  held  that: 

"A  solicitor  or  agent  who  is  employed  to  procure 
the  assignment  of  a  bond  and  mortgage,  or  to  invest 
money  upon  such  securities,  is  not  thereby  authorized 
to  receive  either  the  principal  or  interest,  when  his 
client  or  constituent  takes  and  retains  the  possession  of 
the  securities.'^ 
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It  is  familiar  law  that  one  dealing  with  an  agent  is 
bound  to  know  his  authority.  In  the  present  case  the 
respondents  knew  that  Stitzel  did  not  have  possession 
of  the  notes  or  mortgage. 

''  Where  an  agent  has  the  possession  of  a  promissory 
note  after  due,  it  may  be  inferred  that  he  has  author- 
ity to  receive  payment  of  it,  but  the  burthen  is  on  the 
debtor  who  makes  payment  to  the  agent,  relying  upon 
such  inference,  to  show  that  the  note  was  in  his  pos- 
session when  the  payment  was  made."  Stiger  v.  Bent, 
111  111.  328. 

The  rule  seems  to  be  well  settled  that: 

''If  a  debtor,  owing  money  on  a  written  security, 
pays  to  or  settles  with  another  as  agent,  it  is  his  duty, 
at  his  peril,  to  see  that  the  person  thus  paid  or  settled 
with  is  in  possession  of  the  securities.  If  not  in  pos- 
session the  debtor  must  show  that  the  person  to  whom 
he  made  the  payment,  or  with  whom  he  made  the  set- 
tlement, had  special  authority,  or  had  been  repre- 
sented by  the  creditor  to  have  such  authority."  Tappan 
V.  Horseman,  18  Iowa,  499. 

Mechem,  Agency,  §373;  Haines  v.  Pohlmann,  25  N. 
J.  Eq.,  179;  Eaton  v.  Knowles,  61  Mich.  625  (28  N.  W. 
740);  Lane  v.  Duchac,  73  Wis.  646  (41  N.  W.  962); 
Oarrels  v.  Morton,  26  111.  App.  433;  Smith  v.  Kidd,  68 
N.  Y.  130  (23  Am.  Rep.  157). 

In  this  case  $1,200  was  left  with  Stitzel  for  the  pur- 
pose of  paying  appellant's  mortgage,  and  also  pay- 
ing certain  other  liens  and  judgments,  but  the  re- 
spondents were  bound  to  know  that  Stitzel  did  not 
have  possession  of  the  note,  or  authority  to  discharge 
the  mortgage;  that  by  their  terms  the  notes  and  mort- 
gages were  payable  at  a  particular  place  in  Boston; 
that  the  same  would  not  mature  for  nearly  two  years 
thereafter,  and  that  arrangements  would  have  to  be 
made  with  the  holder  of  the  securities,  permitting 
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their  payment  before  maturity.  We  are  not  satisfied 
from  the  record  that  Stitzel  made  any  representations 
as  to  his  authority,  but  supposing  that  he  did,  the  re- 
spondents were  bound  to  know  the  extent  of  his 
authority  from  other  sources.  It  is  too  well  settled  in 
the  law  to  permit  of  any  controversy  or  question, 
that  the  authority  of  the  agent  cannot  be  shown  by  his 
own  declarations.  Let  us  suppose  that  after  this  money 
was  so  deposited  with  Stitzel,  and  prior  to  the  time  of 
forwarding  the  draft,  the  respondents  had  concluded 
to  withdraw  it.  Would  it  be  contended  that  they 
would  not  have  had  that  right?  It  seems  clear  to  us 
that  the  entire  sum  was  within  their  control  until  it 
had  been  actually  disbursed  by  Stitzel  pursuant  to  the 
directions  given  him  by  the  respondents.  Hence,  as 
to  said  sum  of  $1,200,  Stitzel  became  the  Agent  of 
the  respondents  rather  than  of  the  appellant. 

We  conclude  that  the  testimony  was  wholly  insuffi- 
cient  to  sustain  the  plea  of  payment,  and  that  the 
lower  court  should  have  found  for  appellant. 

The  judgment  will  therefore  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  its 
favor. 

HoYT,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Dunbar,  J.,  dissents. 
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^  fg  The  State  op  Washington,  on  the  relation  of  /.  F.  Van 

u  ^  Name  et  ai.,  Respondents,  v.  Directors  et  aL,  AppeU 

lants. 

APPEAL — ^BBCOBD— INCOBPORATION  OF  KVIDBNCB. 

A  sUtemeut  of  facts  is  insufficient  on  appeal  when  it  refers  to 
certain  exhibits  offered  and  received  in  evidence  as  included  in  the 
record,  but  such  exhibits  are  neither  attached  to  the  s^tement  nor 
foand  among  any  of  the  papers  transmitted  to  the  appellate  court. 

The  failure  to  include  in  a  statement  of  facts  evidence  used  in 
another  action,  which  it  was  stipulated  should  be  treated  as  intro- 
duced in  evidence  and  considered  by  the  court  in  the  action  in 
which  the  appeal  had  been  taken,  will  render  the  statement  insuffi- 
cient. 

Appeal  from  Superior  Court,  Cowlitz  County. — 
Hon.  A.  L.  Miller,  Judge.     AflSrmed. 

Rowan  &  White,  for  appellants. 
Van  Name  &  Fish,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — It  appears  from  the  record  herein  that 
some  time  in  April,  1888,  in  an  action  pending  before 
a  justice  of  the  peace  in  Cowlitz  county,  judgment 
was  rendered  in  favor  of  one  W.  D.  Close  and  against 
School  District  No.  3  of  said  county  and  its  directors. 
Thereafter  a  transcript  of  said  judgment  was  filed  in 
the  district  court  for  said  county,  and  on  February  10, 
1893,  pursuant  to  proceedings  regularly  instituted  for 
that  purpose  by  the  plaintiff  therein,  an  order  was 
made  by  the  superior  court  reviving  such  judgment. 
Subsequently  thereto  the  judgment  was  assigned  to 
the  relators.  Van  Name  and  Fisk,  who  caused  a  certi- 
fied transcript  thereof   to  be  presented  to  the  appeU 
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lants  herein,  viz.,  the  directors  and  clerk  of  said  dis- 
trict, in  conformity  with  section  674,  Code  Proc.  The 
appellants  neglecting  and  refusing  to  make  payment, 
this  proceeding  was  instituted  under  section  675,  Code 
Proc.,  to  compel  the  appellants  to  perform  that  duty. 
Responding  to  an  order  to  show  cause,  the  appellants 
denied  the  existence  of  the  judgment,  and  at  or  about 
the  same  time  commenced  an  action  in  said  court  to 
vacate  and  set  aside  such  judgment.  They  also  asked 
for,  and  obtained,  a  stay  of  proceedings  pending  the 
trial  and  decision  of  their  action  to  vacate  the  judg- 
ment. After  trial  upon  the  merits,  the  court  rendered 
judgment  dismissing  this  last  mentioned  action,  and, 
resuming  consideration  of  the  proceedings  for  con- 
tempt, entered  an  order  on  June  4,  1895,  directing 
that  the  appellants  pay  relators'  judgment  amounting 
to  $270.80,  and  also  the  costs  of  the  contempt  proceed- 
ings, amounting  to  $28.00.  Said  order  also  contained 
provisions  relating  to  the  manner  of  its  service  and 
enforcement,  and  from  the  order  so  made  this  appeal 
is  taken.  A  great  many  objections  are  urged  by  ap- 
pellants to  the  proceedings  in  the  original  action  be- 
fore the  justice  of  the  peace,  and  to  the  various  steps 
taken  by  relators. 

A  statement  of  facts  was  prepared  and  settled  at  the 
instance  of  the  appellants  herein,  which,  upon  exam- 
ination, we  think  is  wholly  insufficient  to  enable  this 
court  to  enter  upon  a  consideration  of  the  evidence. 
The  statement  contains  a  reference  to  certain  exhibits 
offered  and  received  in  evidence  upon  the  trial,  and 
continuing,  says  that — 

''Said  exhibits  thus  introduced  are  marked,  and  in- 
cluded in  this  record,  as  '  Defendant's  Exhibits  'A'  'B' 

Such  exhibits  are  neither  attached  to  the  statement 
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nor  found  among  any  of  the  papers  transmitted  to 
this  court.  The  statement  further  recites  that  upon 
the  trial  — 

''A  stipulation  was  then  entered  into  by  and  between 
counsel  for  the  respective  parties,  in  open  court,  that 
the  evidence  and  exhibits  in  a  cause  now  pending  in 
this  court  wherein  School  District  No.  3,  Cowlitz 
county,  Washington,  is  plaintilBf,  and  J.  F.  Van  Name 
and  T.  P.  Fisk  are  defendants,  said  cause  being  cause 
No.  940  of  this  court,  shall  be  considered  as  introduced 
in  evidence  and  considered  by  the  court,  on  the 
part  of  the  plaintiff  herein,  etc." 

And  while  it  appears  that  such  "evidence"  was 
used  and  relied  upon  in  the  lower  court,  it  has  not 
been  preserved  in  any  statement  nor  brought  to  this 
court.  For  these  reasons  we  are  constrained  to  dis- 
regard the  so-called  statement  of  facts  in  the  deter- 
mination of  the  present  case. 

The  order  complained  of  recites  the  various  steps 
by  which  jurisdiction  was  acquired  and  retained,  and 
appears  upon  its  face  to  have  been  regularly  made. 
It  is  not  apparent  that  any  reversible  error  has  been 
committed,  and  the  order  appealed  from  will  be 
affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Dunbar,  JJ., 
concur. 


SCHWABACHER  BROS.  &  CO.  v.  GROCERY  CO.     225 
Mar.  1896.]  Opinion  Per  Curiam. 


[No.  2050.    Decided  March  0, 1806.] 

ScHWABACHSR  Bros.  &  Cc,  Respondent,  v.  Abrahams 

Grocery  Company,  Appellant. 

ATTAGHUBNT  —  WHBN  MAY  ISSUE. 

An  attachment  may  issue  after  the  filing  of  a  complaint  and  be- 
fore service  of  summons,  under  the  statutes  of  tliib  state. 

Appeal  from  Superior  Court,  King  County. — Hon. 
EiCHARD  OsBORN,  Judge.     Affirmed. 

WinsoTj  Bvsh  &  Morris,  Boyd  J.  Tallman,  and  Allen 
&  Powell,  for  appellant. 

Donworth  &  Howe,  for  respondent. 

Per  Curiam. — This  appeal  is  from  an  order  of  the 
superior  court  of  King  county,  refusing  to  dissolve  an 
attachment. 

(1).  Appellant's  first  contention  is  that  the  attach- 
ment issued  before  the  action  was  commenced  by  the 
service  of  summons.  It  was  not  issued,  however,  until 
after  the  filing  of  the  complaint.  The  objection, 
therefore,  is  not  well  taken.  Cosh-Murray  Co.  v.  Tut^ 
tick,  10  Wash.  449  (38  Pac.  1134). 

(2).  It  is  next  urged  that  the  allegations  for  the 
attachment  were  untrue.  These  allegations  are,  *'  that 
said  defendant  has  assigned  secreted  and  disposed, 
and  is  about  to  assign,  secrete  and  dispose  of  its  prop- 
erty, with  intent  to  delay  and  defraud  its  creditors, 
and  has  converted  a  part  of  its  property  into  money 
for  the  purpose  of  placing  it  beyond  the  reach  of  its 
creditors."  The  motion  to  dissolve  was  based  upon 
affidavits,  and  the  respondent  in  turn  filed  affidavits 
supporting  the  attachment.  We  have  carefully  ex- 
amined all  of  the  affidavits  so  submitted,  a  detailed 
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reference  to  which  is  deemed  neither  useful  nor 
necessary,  and  conclude  that  sufficient  was  shown  to 
justify  the  attachment  and  the  order  which  was  made 
sustaining  it. 

(3).  We  are  unable  to  discover  from  the  record  that 
the  appellant  corporation  is  insolvent,  and  no  allega- 
tion to  that  effect  is  contained  in  the  affidavit  upon 
which  the  writ  issued.  It  therefore  becomes  unim- 
portant to  determine  whether  an  attachment  may  be 
had  in  this  state  against  the  property  of  an  insolvent 
corporation. 

The  order  appealed  from  is  affirmed. 


[No.  2155.    Decided  March  9, 1896.] 

Dan  McPherson,  Respondent,  v.  L.  Smith  et  ai.,  Ap- 
pellants. 

A.  Baird,  Respondent,  y.  L.  Smith  et  al,,  Appellants. 

LOGS  AMD  LOOOIMO  —  LIIMB  — APPEAL  —  REVIEW  —  INDEX  OF  RECORD. 

A  notice  of  a  logging  lien  need  not  declare  that  the  labor  per- 
formed was  performed  on  all  the  logs  upon  which  the  lien  is  claimed, 
as  Laws  1893,  p.  428,  gives  a  lien  upon  all  the  logs  of  the  person  for 
whom  the  labor  was  performed,  which  belonged  to  him  at  the  time 
of  the  filing  of  the  claim. 

The  question  of  the  suflSciency  of  a  lien  notice  cannot  be  raised 
in  the  appellate  court,  although  an  objection  was  made  to  its  intro- 
duction, when  there  is  no  exception  to  a  finding  by  the  court  that 
the  notice  was  sufficient,  or  a  refusal  of  the  court  to  make  a  finding 
on  the  subject. 

Affirmative  proof  that  the  notice  of  a  logging  lien  was  properly 
Indexed  in  the  records  of  the  auditor's  office  is  not  essential  to  re- 
covery thereon. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Langley,  Judge.     AflSrmed. 


Mcpherson  v.  smith.  227 

Mar.  1896.]  Opinion  of  the  Court — Dunbab,  J. 

John  0.  Barnes,  for  appellants. 

Thompaonj  Edaen  &  Humphries,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBARy  J. — This  is  an  appeal  from  a  judgment 
rendered  in  a  consolidated  lien  case.  It  is  contended 
by  the  appellants  that  the  lien  notice  was  insufficient 
in  that  it  does  not  declare  that  the  labor  performed 
was  performed  on  the  particular  logs  upon  which  the 
lien  is  claimed.  The  notice  claims  a  lien  ''  upon  all  of 
the  saw  logs  of  every  kind  and  description  belonging 
to  L.  Smith  and  A.  E.  Smith,  a  firm  doing  business 
under  the  firm  name  and  style  of  the  Kent  Mill  Com« 
pany;  which  saw  logs  were  cut  in  King  county,  Wash- 
ington, and  are  now  lying  in  the  mill  yard  and  mill 
pond  of  said  Kent  Mill  Company,  at  Kent,  King 
county,  Washington."  It  then  proceeds  to  set  forth 
the  contract  for  labor,  asserts  that  the  work  was  per- 
formed in  securing,  obtaining  and  assisting  to  cut  and 
haul  sawlogs,  and  closes  by  claiming  a  lien  upon  "  all 
of  the  sawlogs  of  every  kind  and  description  in  the 
mill  yard  and  mill  pond ''  of  the  mill  above  described. 

We  think  this  lien  notice  was  sufficient  under  the 
law  of  1893  (Laws,  p.  428),  which  provides  that  every 
person  performing  labor  upon,  or  who  shall  assist  in 
obtaining  logs,  etc.,  shall  not  only  have  a  lien  upon 
the  logs  which  he  assisted  in  obtaining,  but  upon  all 
other  logs  which  at  the  time  of  the  filing  of  the  claim 
belonged  to  the  person  or  corporation  for  whom  the 
labor  was  performed.  So  that  the  lien  is  as  definitely 
given  upon  logs  upon  which  no  labor  was  performed 
by  the  claimant  as  upon  those  for  which  labor  was 
performed. 

Again,  §  4  of  the  same  act,  viz.,  ch.  132,  distinctly 
provides  for  these  two  different  characters  of  liens. 
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and  discriminates  between  them  as  to  priority  as  fol- 
lows: *'  Provided,  That  as  between  liens  for  work  and 
labor  claimed  by  several  laborers  on  the  same  logs  or 
lot  of  logs,  the  claim  or  claims  for  work  or  labor  done 
or  performed  on  the  identical  logs  proceeded  against 
to  the  extent  that  said  logs  can  be  identified,  shall  be 
preferred  as  against  the  general .  claim  of  lien  for 
work  and  labor  recognized  and  provided  for  in  this 
act;"  and  the  lien  notice  in  this  case  substantially 
complies  with  the  provisions  of  §  7  of  the  same  act. 

But  even  if  this  were  not  true,  a  defect  in  the  lien 
notice  would  not  avail  the  appellants  in  this  case,  as 
no  exception  was  taken  to  the  notice.  It  is  true  that 
the  appellants  objected  to  the  introduction  of  the  lien 
notice,  but,  as  was  announced  by  this  court  in  WcLsh- 
ington  Brick,  Lime  &  Mfg.  Co,  v.  Adler,  12  Wash.  24  (40 
Pac.  383),  this  was  not  sufficient,  for,  in  reviewing  the 
statute  in  that  case,  we  said:  ''There  is  no  indication 
in  this  section  that  the  fact  that  objection  has  been 
made  to  the  introduction  of  testimony,  or  even  excep- 
tions taken  to  the  rulings  of  the  court  upon  the  intro- 
duction of  the  testimony,  will  relieve  from  the  necessity 
of  making  the  exceptions  to  the  findings  of  fact  when 
such  findings  are  made  by  the  court."  And  that  case 
has  been  followed  by  a  long  line  of  decisions  since. 

The  findings  of  the  court  in  this  case  were:  (1) 
That  all  the  allegations  of  the  complaint  in  said  two 
causes  are  true.  (2)  That  after  the  notices  of  lien 
mentioned  in  said  complaints  were  filed  the  defend- 
ants, without  the  consent  of  the  plaintiffs,  or  either 
of  them,  sawed  up  the  logs  covered  by  said  notices  of 
lien  and  rendered  said  logs  difficult,  uncertain  and 
impossible  of  identification.  (8)  That  there  is  now 
due  and  unpaid  from  the  defendants  the  amount  for 
which  judgment  was  rendered;  and  the  fourth  finding 
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was  the  amount  which  was  due  to  the  respondent 
Baird.  The  exception  is  "To  each  and  every  of  the 
findings  in  said  decision,  decree  and  judgment,  which 
are  marked  or  numbered  1,  2,  3  and  4,  and  to  the 
whole  thereof."  So  that  it  will  be  seen  that  the  excep- 
tions do  not  cover  the  sufiiciency  of  the  lien  notice, 
and  no  finding  by  the  court  on  this  subject  was  re- 
quested by  appellants,  and  under  the  authority  of  the 
cases  above  referred  to  that  question  cannot  be  raised 
here  for  the  first  time. 

There  is  nothing  in  the  contention  that  this  case 
falls  within  the  rule  announced  in  Ritchie  v.  OriffithSf 
1  Wash.  429  (25  Pac.  341),  for  the  reason  that  the 
record  does  not  show  that  the  lien  notice  was  indexed. 
The  case  referred  to  did  not  go  to  that  extent.  A  cer- 
tified copy  of  the  lien  notice  and  proof  of  its  record 
was  competei^t  evidence,  and  there  was  no  allegation 
or  proof  that  it  was  not  properly  indexed. 

We  think  the  court  committed  no  error  in  its  rul- 
ing upon  the  motion  to  re-tax  costs. 

There  seems  to  be  no  merit  in  this  appeal,  and  the 
judgment  will  be  affirmed. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 
Hqyt,  C.  J.,  dissents. 
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[Na  2070.    Decided  March  10, 1896.] 

J.  B.  Montgomery,  Appellant,  v.  Cowlitz  County,  Re- 
spondent 

TAZK8  —  INVOLUNTARY  PAYMENT  —  RECOVBRY  —  CLODD  ON  TITLE  —  ES- 
TOPPEL. 

Under  Code  1881,  $2987,  providing  that  tax  deeds  should  be  con- 
clusive of  the  re^Iarity  of  the  proceedings  from  the  assessment  to 
the  execution  of  the  deed,  a  sale  of  land  for  the  non-payment  of  a 
tax  which  is  illegal  because  the  cost  of  surveying  the  land  had  never 
been  paid  as  required  by  the  act  of  congress  granting  lands  to  the 
Northern  Pacific  Railroad  Company  would  cast  a  cloud  upon  the 
title,  and  payment  of  such  tax  under  protest,  to  avoid  a  threatened 
sale,  would  be  an  involuntary  one. 

A  land  owner  is  not  estopped  to  recover  the  amount  of  an  in- 
valid tax  paid  to  the  county  involuntarily  by  the  fact  that,  after 
such  payment  and  prior  to  the  commencement  of  the  action,  the 
county  paid  out  the  money  to  the  various  road  and  school  districts 
of  the  county.  i 

The  payment  of  an  illegal  tax  upon  land  before  the  owner  is  de- 
linquent, and  before  the  institution  of  proceedings  looking  to  its 
collection  or  enforcement  against  the  land,  and  before  he  has  been 
called  upon  to  pay  by  any  officer,  is  not  an  involuntary  pa}rment 
within  the  rule  relating  to  the  recovery  of  such  payments,  although 
nominally  paid  under  protest. 

Appeal  from  Superior  Court,  Cowlitz  County.  — 
Hon.  A.  L.  Miller,  Judge.     Reversed. 

-K.  E.  Moody,  and  Stott,  Boise  &  Stott,  for  appellant. 
E.  W.  Ross,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  brought  this  suit  to  recover 
from  Cowlitz  county  taxes  paid  by  him  under  protest 
on  the  8th  day  of  September,  1885,  to  the  sheriff  of 
said  county,  amounting  to  $823.61,  and  also  to  recover 
the  further  sum  of  $357.10  for  taxes  paid  by  him  (also 
under  protest)  on  the  same  day  to  the  treasurer  of  the 
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respondent  county.  All  of  the  taxes  so  paid  were 
levied  and  assessed  upon  lands  lying  in  said  county, 
purchased  by  appellant  from  the  Northern  Pacific 
Railroad  Company;  said  lands  being  a  part  of  the 
grant  made  by  the  United  States  to  the  railroad  com- 
pany by  the  provisions  of  the  act  of  congress  of  July 
2, 1864.  On  July  15,  1870,  this  act  was  amended  by 
providing  "that  before  any  land,  granted  to  the  North- 
ern Pacific  Railroad  Company  by  the  United  States, 
shall  be  conveyed  to  any  party  entitled  thereto, 
.  .  .  there  shall  first  be  paid  into  the  treasury  of 
the  United  States  the  cost  of  surveying,  selecting  and 
conveying  the  same  by  said  company  or  party  in  in- 
ieresf';  and  it  appears  that,  up  to  the  time  of  payment 
by  appellant  of  the  respective  sums  which  he  seeks  in 
this  action  to  recover,  "the  cost  of  surveying"  the 
lands  had  not  been  so  deposited.  The  case  was  tried 
in  the  lower  court  without  a  jury,  upon  the  stipulation 
of  parties  as  to  the  facts;  and,  having  made  its  find- 
ings of  fact,  the  court  rendered  judgment  for  the  res- 
pondent county,  from  which  judgment  the  case  has 
been  appealed.  No  exceptions  were  taken  below,  nor 
is  any  objection  made  here,  to  any  of  the  findings  of 
the  lower  court,  but  it  is  argued  by  counsel  for  appel- 
lant that  the  findings  do  not  justify  the  conclusions  nor 
judgment. 

It  is  conceded  that,  under  the  acts  of  congress  above 
referred  to,  the  lands  were  not  taxable  at  any  time 
prior  to  the  time  when  appellant  made  the  payments 
in  question.  Railway  Co.  v.  Prescott,  16  Wall.  603; 
Northern  Pac.  R.  R.  Co.  v.  Traill  Co.,  115  U.  S.  600  (6 
Sup.  Ct.  201). 

As  the  circumstances  surrounding  the  payment  to 
the  sheri£f  differ  from  those  attending  the  payment  to 
the  treasurer,  we  will  first  consider  the  right  of  appel- 
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lant  to  recover  the  amount  paid  to  the  sheriff.  This 
amount  was  paid  for  taxes  levied  and  assessed  upon 
the  lands  prior  to  the  year  1885.  Bearing  upon  this 
question,  the  lower  court  found : 

"That  all  of  said  taxes  were  delinquent,  and  that 
the  said  sheriff  had  notified  the  plaintiff  that  he 
would  sell  the  said  lands  for  said  taxes  assessed  thereon 
against  plaintiff,  unless  the  same  were  paid  by  plain- 
tiff, and  that  the  said  sheriff  had  given  public  notice 
of  the  sale  of  said  lands  for  said  taxes,  by  publishing 
the  delinquent  list,  with  the  total  amount  of  said  taxes, 
as  provided  by  law,  and  threatened  proceeding  to  sell 
said  lands  for  the  said  taxes  assessed  thereon,  when 
the  same  were  paid  by  plaintiff." 

There  is  much  conflict  in  authorities  as  to  whether, 
under  the  circumstances  of  a  given  case,  a  payment  is 
to  be  regarded  as  voluntary  or  compulsory,  especially 
where  the  payment  is  made  to  prevent  a  threatened 
sale  or  interference  with  real  estate.  Without  at- 
tempting any  analysis  of  the  many  cases  bearing  upon 
that  question,  we  are  satisfied  to  adopt  the  rule  an- 
nounced in  Detroit  v.  Martin,  34  Mich.  170  (22  Am. 
Rep.  512) : 

**How  would  such  sale  have  affected  plaintiff's  right 
or  title  thereto?  Would  such  sale  have  constituted  a 
cloud  upon  his  title?  Assuming  that  it  would,  in 
order  to  prevent  this,  he  covXd  hxive  paid  the  amount  under 
protest,  and  afterwards  have  tnairCtained  an  action  to  re- 
cover it  hack.  If  a  sale  under  the  facts  stated  would 
not  have  constituted  a  cloud  upon  his  title,  then  it 
may  be  at  least  doubtful  whether  the  plaintiff  has  any 
remedy." 

And  we  may  add  that  there  is  much  authority  to  be 
found  in  support  of  this  view.  Bruecher  v.  Village  of 
Port  Chester,  31  Hun,  551  (affirmed  in  101  N.  Y.  240, 
4  N.  E.  272);  Mills'  Guardian  v.  City  of  Hopkinsville, 
(Ky.)  11  S.  W.  776;   Whitney  v.  City  of  Port  Huron, 
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88  Mich.  268  (50  N.  W.  316,  26  Am.  St.  Rep.  291); 
Bucknall  v.  Story,  46  Cal.  589  (13  Am.  Rep.  220); 
State  V.  Nelson,  41  Minn.  25  (42  N.  W.  548);  Seeley 
V.  Town  of  Westport,  47  Conn.  294  (36  Am.  Rep.  70); 
Ouy  V.  Washburn,  23  Cal.  Ill;  Stephan  v.  Daniels,  27 
Ohio  St,  527;  Valentine  v.  City  of  St.  Paul,  34  Minn. 
446  (26  N.  W.  457). 

This  brings  us  to  the  question  of  whether  the  sale 
which  was  here  threatened  would,  if  consummated, 
have  created  any  cloud  upon  appellant's  title.  Upon 
the  part  of  the  respondent  it  is  contended  that  the 
lands  were  not  subject  to  taxation  and  that  the  assess- 
ment and  all  subsequent  proceedings  were  absolutely 
void,  and  that  by  a  sale,  as  was  contemplated,  no 
cloud  would  have  been  created  upon  appellant's  title. 

''A  cloud  upon  one's  title  is  something  which  con- 
stitutes an  apparent  incumbrance  upon  it,  or  an  ap- 
parent defect  in  it;  something  that  shows  prima  foA^ie 
some  right  of  a  third  party,  either  to  the  whole  or 
some  interest  in  it.  An  illegal  tax  may  or  may  not 
constitute  such  a  cloud.  If  the  alleged  tax  has  no 
semblance  of  legality;  if  upon  the  face  of  the  proceed- 
ings, it  is  wholly  unwarranted  by  law,  or  for  any 
reason  totally  void,  so  that  any  person  inspecting  the 
record,  and  comparing  it  with  the  law,  is  at  once  ap- 
prised of  the  illegality,  the  tax,  it  would  seem,  could 
neither  constitute  an  incumbrance  nor  an  apparent 
defect  of  title,  and  therefore,  in  law,  could  constitute 
no  cloud.  .  .  .  When,  however,  the  illegality  or 
fatal  defect  does  not  appear  on  the  face  of  the  record, 
but  must  be  shown  by  evidence  aliunde,  so  that  the 
record  would  make  out  a  prima  facie  right  in  one  who 
should  become  purchaser,  and  the  evidence  to  rebut 
this  case  may  possibly  be  lost,  or  be  unavailable,  from 
death  of  witnesses  or  other  cause,  or  when  the  deed 
given  on  a  sale  of  the  lands  for  the  tax  would  by 
statute,  be  presumptive  evidence  of  a  good  title  in  the 
purchaser,  so  that  the  purchaser  might  rely  upon  that 
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for  a  recovery  of  the  lands  until  the  illegalities  were 
shown,  the  courts  of  equity  regard  the  case  as  coming 
within  their  ordinary  jurisdiction,  and  have  extended 
relief  on  the  ground  that  a  cloud  on  the  title  existed, 
or  was  imminent."  Cooley,  Taxation,  (1st  ed.)  pp. 
542,543. 

Sec.  2937  of  the  Code  of  1881,  in  force  at  the  time 
of  the  payment  in  question,  in  reference  to  tax  deeds 
provided: 

"Such  tax  deed,  duly  acknowledged  or  proven,  is 
(except  as  against  actual  fraud)  conclusive  evidence 
of  the  regularity  of  all  other  proceedings,  from  the 
assessment  by  the  assessor,  inclusive,  up  to  the  execu- 
tion of  the  deed." 

In  this  case  the  taxes  paid  to  the  sheriff  were  not 
invalid  because  of  any  illegality  apparent  upon  the  tax 
or  assessment  rolls,  but  because  of  the  fact  that  tech- 
nically the  legal  title  was  still  in  the  United  States  — 
withheld  solely  because  of  the  failure  to  deposit  the 
cost  of  making  the  survey.  Hence,  as  a  matter  of  law, 
it  could  not  have  been  ascertained  from  an  examina- 
tion of  the  record  whether  the  taxes  were  valid  or 
otherwise.  Their  validity  depended  upon  whether  a 
deposit  of  the  cost  of  survey  had  in  fact  been  made. 
Had  the  sale  which  was  threatened  actually  occurred/ 
and  a  tax  deed  issued,  that  instrument,  upon  its  face, 
and  so  far  as  the  public  records  disclosed,  would  have 
been  valid,  and  appellant  would  have  been  obliged  to 
resort  to  an  action  to  remove  the  cloud  caused  by  an 
instrument  apparently  valid^  in  order  to  show  the  facts 
which  rendered  it  invalid.  Under  such  circumstances, 
and  to  prevent  the  cloud  upon  his  title  which  the 
threatened  sale  would  have  created,  we  think  it  was 
competent  for  him  to  pay  the  taxes  to  the  sheriff  under 
protest,  as  was  done,  and  that  payment  under  such 
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circumstances  does  not  constitute  a  voluntary  pay* 
ment. 

The  lower  court  further  found  (although  it  is  termed 
a  ''  conclusion  ")  ''  that  after  the  payment  of  said  taxes 
by  plaintiff,  and  long  prior  to  the  time  of  the  com- 
mencement of  this  action,  unascertained  amounts  of 
said  money  having  been  paid  by  defendant  to  the 
Territory  of  Washington,  and  to  the  several  road  and 
school  districts  of  said  county,  plaintiff  is  estopped  to 
recover  any  part  of  said  money  J'  We  are  unable  to 
perceive  upon  what  principle  the  appellant  should  be 
held  responsible  for  the  acts  of  the  respondent's  officers, 
who  were  neither  controlled  by  him  nor  acting  under 
his  directions;  and,  if  the  respondent  has  paid  out 
any  of  the  money  which  it  wrongfully  obtained  from 
the  appellant,  that  afifords  no  sufficient  answer  in  the 
present  case.  But,  were  the  law  otherwise,  it  would 
nevertheless  be  the  duty  of  the  respondent  to  show  what 
amounts  were  so  paid  out,  in  order  to  avail  itself  of 
this  plea.  In  the  cases  cited  by  respondent  upon  this 
point,  it  appeared  that  the  defendants  therein  had  no 
interest  in  or  control  over  the  fund  collected.  Elberg 
V.  San  Luis  Obispo  Co.  (Cal.)  41  Pac.  475;  Pacific  Mut, 
Life  Ins.  Co,  v,  San  Diego  Co.,  Id.  423. 

With  reference  to  the  payment  to  the  treasurer, 
however,  a  different  conclusion  must  be  reached.  The 
taxes  so  paid  were  levied  and  assessed  for  the  year 
1885,  and  at  the  time  of  the  payment  were  not  delin- 
quent. No  proceedings  had  been  instituted  looking 
to  their  collection  or  enforcement  against  the  lands  of 
the  appellant.  He  had  not  been  called  upon  to  pay  by 
any  officer  of  the  respondent.  Hence  we  think  that, 
although  nominally  paid  under  protest,  it  was  in  fact 
and  in  law  a  voluntary  payment,  and  that  the  lower 
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court  rightfully  held  that  there  could  be  no  recovery 
of  the  amount  so  paid. 

The  judgment  appealed  from  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  lower  court 
to  enter  judgment  in  favor  of  appellant  for  the  sum 
of  $823.61,  together  with  interest  thereon  at  the  legal 
rate  from  September  8.  1885. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Dunbar,  JJ., 
concur. 


[Not  1940.    Decided  March  11,  1896.] 

The   State   op   Washington,   Respondent,  v.  T.   C. 

Fountain,  Appellant 

OFFICERS  DE   FACTO — MUNICIPAL  ORDINANCES — PB08SGUTION8  UNDER — 

ENACTMENT — ^INSTRUCTIONS. 

Where  an  individual  is  appointed  by  the  proper  authority  to  an 
office  and  enters  upon  the  discharge  of  its  duties,  he  is  a  (2e  facto 
officer  and  his  acts  are  valid  and  binding,  although  he  may  not  pos- 
sess some  of  the  requisite  qualifications  to  hold  the  office. 

A  prosecution  for  the  violation  of  a  town  ordinance  may  be 
brought  in  the  name  of  the  state,  under  art.  4,  §27.  of  the  conatitn- 
tion,  which  provides  that  *'the  style  of  all  process  shall  be  The 
State  of  Washington,'  and  all  prosecutions  shall  be  conducted  in  Its 
name  and  by  its  authority/'  notwithstanding  that  Gen.  Stat.,  §676, 
provides  that  such  prosecutions  shall  be  in  the  name  of  the  "People 
of  the  State  of  Washington." 

The  omission  of  the  name  of  the  town  in  the  enacting  clause  of 
an  ordinance  which  otherwise  conforms  to  the  statute  establishing 
the  form  of  such  enacting  clauses  does  not  invalidate  the  ordinance, 
where  it  appears  from  the  title  that  it  was  designed  to  be  an  ordi- 
nance of  a  certain  town,  and  the  proof  shows  that  it  was  regularly 
passed  by  the  council  of  such  town. 

An  instruction  in  a  prosecution  for  setting  up  a  billiard  table  and 
allowing  it  to  be  used  without  having  first  obtained  a  license  as  pro- 
vided by  a  town  ordinance,  that  if  defendant  allowed  any  person  to 
play  on  the  table  it  would  constitute  a  public  use,  whether  he  re- 
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ceived  any  pay  therefor  or  not  ie  not  objectionable  as  tending  to 
convey  an  impression  that  the  ordinance  would  be  violated  by  per- 
mitting persons  to  play  on  a  table  in  a  man's  private  house,  where 
the  evidence  before  the  jury  is  that  the  table  was  set  up  for  hire. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.    Affirmed. 

BiLsh  &  Coons,  for  appellant. 

J.  B.  Bridges,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  defendant  was  arrested  and  tried 
before  F.  W.  AUender,  police  justice  of  the  town  of 
Cosmopolis,  for  violating  ordinance  No.  20  of  said 
town,  by  setting  up  for  public  use  and  allowing  to  be 
so  used,  within  the  corporate  limits  thereof,  a  billiard 
table,  without  first  having  obtained  a  license  therefor 
from  said  town,  in  the  manner  provided  in  said  ordi- 
nance. 

At  the  trial  before  the  police  justice,  counsel  for 
defendant  moved  the  court  to  dismiss  the  complaint 
and  discharge  the  defendant  for  the  reasons: 

"(1)  That  the  person  who  is  acting  as  police  jus- 
tice, to-wit,  the  said  F.  W.  Allender,  is  not  a  legal 
police  justice  because  he  has  not  resided  in  the  town 
and  state  a  sufficient  length  of  time  to  make  him  eligi- 
ble to  hold  office;  (2)  that  said  Allender  is  not  a 
justice  of  the  peace  for  Cosmopolis,  nor  for  any  pre- 
cinct in  Chehalis  county,  and  has  no  jurisdiction  to 
try  a  case  which  is  brought  in  the  name  of  the  state; 
(3)  that  the  ordinance  No.  20  of  the  town  of  Cos- 
mopolis, under  which  this  action  is  prosecuted,  is 
unconstitutional  and  void  for  the  reason  that  the 
enacting  clause  of  the  said  ordinance  does  not  comply 
with,  and  is  not  in  the  words  prescribed  in,  the  statute 
for  the  enacting  clauses  of  all  ordinances  to  be  passed 
by  towns  of  the  fourth  class;  (4)  that  the  ordinance 
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does  not  show,  except  in  its  title,  that  it  is  an  ordi- 
nance of  said  town  of  Cosmopolis." 

This  motion  was  denied  by  said  police  justice,  who 
thereupon  entered  a  plea  of  not  guilty  for  the  defend- 
ant, and  proceeded  with  the  trial  of  said  cause  and 
adjudged  the  defendant  guilty  as  charged  and  sen- 
tenced him  to  pay  a  fine  of  fifty  dollars  and  the  costs 
of  prosecution.  From  that  judgment  and  sentence 
defendant  appealed  to  the  superior  court  of  Chehalis 
county. 

After  the  cause  was  removed  to  the  superior  court, 
appellant's  counsel  moved  to  dismiss  and  discharge 
the  defendant  for  the  same  reasons  that  were  urged 
before  the  police  justice,  which  motion  was  denied, 
and  the  defendant  excepted  to  the  ruling  of  the  court. 
When  the  cause  was  brought  on  for  trial,  counsel  for 
the  defendant  objected  to  the  introduction  of  any  tes- 
timony, for  the  reason  that  the  ordinance  was  uncon- 
stitutional and  void,  and  that  the  police  justice  had  no 
jurisdiction;  which  objections  were  overruled  by  the 
court,  to  which  ruling  the  defendant  excepted.  After 
the  testimony  for  the  state  had  closed,  defendant 
moved  the  court  to  dismiss  the  action  for  the  reason 
that  the  state  had  failed  to  make  out  a  case  for  the 
jury.  This  motion  was  also  denied  and  an  exception 
duly  taken.  The  jury  returned  a  verdict  of  guilty  as 
charged.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, after  which  the  court  sentenced  the  defendant 
to  pay  a  fine  of  $25,  and  the  costs  of  prosecution. 
From  this  judgment  and  sentence  this  appeal  is  prose- 
cuted. 

The  first  point  made  by  appellant  is  that  the  acting 
police  justice  was  without  authority  to  hear  and  deter- 
mine this  cause  for  the  reasons  stated  in  his  motions 
to  dismiss,  that  said  justice  was  not  eligible  to  the 
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office  he  assumed  to  hold,  and  was  not  a  duly  elected 
justice  of  the  peace  for  Cosmopolis,  or  for  any  other 
precinct  in  Chehalis  county. 

The  statute  concerning  municipal  corporations  of 
the  fourth  class  provides  for  the  appointment,  by  the 
council,  of  a  police  justice  who  may  be  one  of  the  jus« 
tices  of  the  peace  of  the  township  in  which  the  town 
is  situated  and  who  shall  have  jurisdiction  over  all 
offenses  defined  by  any  ordinance  of  the  town,  etc. 
Gen.  Stat.,  §§  662  and  691.  It  is  conceded  by  the  ap- 
pellant that  the  police  justice  was  appointed  by  the 
proper  authority,  the  town  council,  and  that  he  was 
assuming  to  discharge  the  duties  pertaining  to  the 
office  of  police  justice;  but  it  is  contended  that  he 
was  not  a  regularly  elected  justice  of  the  peace  at  the 
time  of  his  appointment,  and  therefore  had  no  author- 
ity to  hear  and  determine  this  action.  We  are  unable 
to  discover  anything  in  the  record  showing  that  Mr. 
Allender  was  not  a  justice  of  the  peace  at  the  time  of 
his  appointment,  and  we  may  therefore  presume  that 
the  council  did  its  duty  and  appointed  a  proper  person 
to  that  office.  But  whether  he  was  or  was  not  at  that 
time  a  justice  of  the  peace  is  quite  immaterial,  so  far 
as  the  appellant  is  concerned.  It  is  true,  that  every 
officer  must  be  elected  or  appointed,  as  the  case  may 
be,  in  the  manner  provided  by  law,  but  where  an  in- 
dividual is  appointed  by  the  proper  authority  to  an 
office  and  enters  upon  the  discharge  of  its  duties,  he 
i&  ade  facto  officer,  and  his  acts  are  valid  and  binding, 
although  he  may  not  possess  some  of  the  requisite 
qualifications  to  hold  the  office.  In  such  a  case  his 
acts  cannot  be  collaterally  attacked  or  inquired  into. 
Hawes,  Jurisdiction  of  Courts,  §  114,  and  cases  cited. 

But  appellant  further  contends  that  the  police  jus- 
tice had  no  right  to  hear  and  determine  this  cause,  for 
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the  reason  that  the  action  was  brought  in  the  name  of 
the  State  of  Washington  and  not  in  that  of  the  People 
of  the  State  of  Washington,  as  provided  in  §  676  of 
the  statute.  But  we  do  not  think  the  action  should  be 
dismissed  for  that  reason.  The  same  section  provides 
that  ''the  violation  of  any  ordinance  of  such  town 
shall  be  deemed  a  misdemeanor."  If  the  violation  of 
an  ordinance  is  a  misdemeanor,  it  must  be  deemed 
also  a  public  offense,  under  §  1184  of  the  Code  of  Pro- 
cedure. The  action  was  therefore  properly  prosecuted 
in  the  name  of  the  State  of  Washington  under  §  27  of 
art.  4  of  the  state  constitution,  which  provides  that 
''the  style  of  all  process  shall  be  ^The  State  of  Wash- 
ington,' and  all  prosecutions  shall  be  conducted  in  its 
name  and  by  its  authority."  In  our  judgment  either 
title  would  be  sufficient  in  a  case  like  this,  as  the  dif- 
ference in  substance  between  the  statutory  and  the 
constitutional  provision  is  very  slight. 

The  title  of  the  ordinance  in  question  is  as  follows : 
"Ordinance  No.  20.  An  ordinance  to  regulate  the 
keeping  of  billiard,  pool,  bagatelle  and  pigeon  tables 
for  public  use  in  the  town  of  Cosmopolis,"  and  the  en- 
acting clause  is  in  these  words :  "  Be  it  ordained  by 
the  town  council."  Appellant  insists  that  this  ordi- 
nance is  unconstitutional  and  void  because  the  enact- 
ing clause  does  not  comply  with  the  statute  under 
which  the  town  was  organized.  It  is  a  sufficient 
answer  to  this  contention  to  observe  that  there  is 
nothing  in  the  constitution  referring  to  the  subject. 

And,  therefore,  the  only  remaining  question  upon 
this  point  is  whether  the  ordinance  is  void  by  reason 
of  the  defect  in  the  enacting  clause.  The  statute 
(§674)  provides  that:  "The  enacting  clause  of  all 
ordinances  shall  be  as  follows :  '  Be  it  ordained  by 
the  council  of  the  town  of ■ — .' "     It  will  be  seen 
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that  the  only  discrepancy  between  the  enacting  clause 
of  this  ordinance  and  that  prescribed  by  the  statute  is 
the  omission  of  the  words  "  of  Oosmopolis/'  and  we 
think  the  ordinance  cannot  be  held  invalid  on  account 
of  such  omission.  It  not  only  appears  by  the  title  of 
the  ordinance  that  it  was  designed  to  be  an  ordinance 
of  the  town  of  Gosmopolis,  but  the  proof  shows  that 
the  ordinance  was  regularly  passed  by  the  council  of 
that  town.  Some  courts  have  gone  so  far  as  to  hold 
that  the  statutes  in  relation  to  enacting  clauses  of 
ordinances  are  merely  directory,  and  that  an  ordi- 
nance is  valid  without  any  such  clause.  But  it  is  not 
necessary  to  go  to  that  length  in  this  case  in  order  to 
hold  the  ordinance  valid.  See  People  v.  Murray,  57 
Mich.  396  (24  N.  W.  118);  City  of  Tarkio  v.  Cook,  120 
Mo.  1  (25  S.  W.  202,  41  Am.  St.  Rep.  678);  1  Dillon, 
Municipal  Corporations  (4th  ed.),  §309;  Endlich,  In- 
terpretation of  statutes,  §§  536-538;  Cape  Oirardeau  v. 
Riley,  52  Mo.  424  (14  Am.  Rep.  427). 

The  court  charged  the  jury,  in  part,  as  follows  : 

"  If  you  find  that  the  defendant  had  control  of  the 
table  and  allowed  any  persons  to  play  on  it,  that 
would  constitute  a  public  use  and  then  the  defendant 
would  be  guilty  of  a  violation  of  the  ordinance," 

And 

''You  are  instructed  that  it  makes  no  difference 
whether  the  defendant  received  pay  for  the  use  of  the 
table  or  not.  If  he  had  possession  of  it  and  gave  per- 
mission or  an  opportunity  to  play  upon  it,  and  if  per- 
sons did  so  play  upon  it,  it  would  be  a  violation  of 
the  ordinance.'' 

And  appellant  claims  that  the  charge  of  the  court 
was  misleading;  that  it  conveyed  an  impression  to  the 
jury  that  no  matter  if  the  table  was  in  a  man's  private 
house  and  he  allowed  any  of  his  friends  to  play  upon 

16—14  WASH. 
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it,  it  would  be  a  violation  of  the  ordinance  and  would 
constitute  a  public  use.  But  we  are  not  of  that 
opinion.  The  instructions  of  the  court  were  no  doubt 
viewed  by  the  jury  in  the  light  of  the  evidence  which 
was  before  them,  and  when  so  viewed  we  do  not  think 
that  the  instructions  were  at  all  misleading  or  inap- 
plicable to  the  facts  before  the  court  and  jury. 

Lastly,  it  is  insisted  that  the  evidence  was  insuffi- 
cient to  sustain  the  verdict.  The  jury,  however,  found 
otherwise,  and  in  our  opinion  it  was  amply  justified 
in  so  doing,  by  the  evidence. 

We  perceive  no  substantial  error  in  the  record  and 
the  judgment  of  the  superior  court  is  therefore  af- 
firmed. 

HoYT,  C.  J.,  and  Scott,  Dunbar  and  Gordon,  JJ., 
concur. 


[N(».  1946.    Decided  March  11,  1896.] 

In  the  Matter  of  the  Estate  of  JoJm  T.  Wilbur,  deceased: 
Kitty  Follansbes  et  aL,  Appellants,  v.  Sarah  J. 
Wilbur,  Administratrix,  Appellant. 

MABRIAGB  WITH  INDIAN  —  VALIDITY  —  STATUTES  —  OPSRATION. 

The  marriage  of  a  white  man  and  an  Indian  woman  in  the  year 
1868,  according  to  the  customs  in  vogue  among  the  Swinomish  tribe 
of  Indians,  followed  by  cohabitation  as  man  and  wife,  was  not  a 
legal  marriage,  even  if  there  were  no  miscegenation  acts  in  force  at 
the  time  thereof. 

The  passage  of  the  act  of  1875  regulating  the  descent  of  property 
did  not  operate  to  prevent  the  act  passed  on  the  same  day  relating 
to  adoption  from  becoming  a  law,  but  the  two  must  be  construed  to- 
gether as  one  act. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Affirmed. 
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Sinclair  &  Smithy  and  Lindsay ,  King  &  Turner,  for 
appellants  Follansbee  ei  al. 

Million  &  HoMser,  for  appellant  Sarah  J.  Wilbur. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.— rThe  matters  presented  for  determination 
in  this  case  arose  out  of  an  application  filed  in  the  su- 
perior court  of  Skagit  county,  by  Sarah  J.  Wilbur,  ad- 
ministratrix of  the  estate  of  John  T.  Wilbur,  de- 
ceased,  for  the  allowance  of  her  final  account  as  such 
administratrix  therewith  presented,  and  for  a  decree 
of  distribution  of  said  estate  and  decreeing  to  her  as 
the  surviving  widow  of  said  deceased,  the  whole  of  said 
estate  and  for  her  discharge  as  such  administratrix. 
To  this  application  three  separate  protests  were  filed, 
one  by  an  Indian  woman  known  as  Kitty  Follansbee, 
claiming  to  be  the  lawful  wife  of  said  deceased,  and 
one  each  by  John  David  Wilbur  and  Charles  Andrew 
Wilbur,  claiming  to  be  legitimate  sons  of  said  deceased. 
In  each  of  these  protests  objections  were  made  to  the 
final  account  of  said  administratrix,  to  the  distribu- 
tion of  said  estate  as  prayed  for  by  her  and  to  her 
discharge  as  such  administratrix,  and,  in  addition  to 
such  objections,  each  of  said  protestants  set  up  her 
and  his  claim  to  share  in  the  distribution  of  said  es- 
tate according  to  their  respective  claims  as  heirs  of 
«aid  deceased.  To  these  protests  Sarah  J.  Wilbur 
filed  her  reply  denying  the  allegations  therein  con- 
tained touching  the  heirship  of  said  protestants  and 
their  right  to  share  in  the  distribution  of  said  estate. 
Upon  the  issues  thus  formed  a  trial  was  had  on  the 
21st  day  of  May,  1895,  before  the  Honorable  Henry 
McBride,  judge  of  said  superior  court. 

The  material  findings  as  to  the  questions  presented 
were  in  substance  as  follows:     The  court  found  as  a 
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fact  that  the  deceased  John  T.  Wilbur  and  said  Indian 
woman,  known  as  Kitty  FoUansbee,  were  married  in 
June,  1868,  on  the  Swinomish  reservation  in  said 
Skagit  county,  according  to  the  customs  in  vogue 
among  said  Swinomish  tribe  of  Indians,  and  that  they 
thereafter  lived  and  cohabited  together  as  husband  and 
wife  until  June,  1876,  and  that  there  were  born  to  them 
three  children,  one  a  girl  who  died  in  infancy,  and  the 
two  boys  who  are  parties  hereto. 

The  court  further  found  that  said  John  T.  Wilbur 
continually,  openly  and  publicly  acknowledged  said 
boys  to  be  his  legitimate  sons. 

As  conclusions  of  law  the  court  found  that  the  so- 
called  marriage  was  void  under  the  laws  of  the  terri- 
tory, and  that  said  Indian  woman  was  not  entitled  to 
share  in  the  estate,  but  found  that  the  two  surviving 
children  aforesaid,  were  legitimate,  and  were  entitled 
to  take  as  heirs  of  said  John  T.  Wilbur. 

Two  appeals  were  taken  and  are  contained  in  the 
one  record  as  follows:  The  Indian  woman  Kitty  Fol- 
lansbee  appeals  as  against  Sarah  J.  Wilbur  and  Sa- 
rah J.  Wilbur  appeals  as  against  John  David  Wilbur 
and  Charles  Andrew  Wilbur. 

For  a  former  appeal  in  this  same  estate  see  8  Wash. 
35  (35  Pac.  407),  which  has  some  bearing  upon  the 
questions  now  before  us.  It  is  contended  that  Kitty 
Follansbee  was  not  bound  by  the  decision  there  ren- 
dered because  she  was  not  a  formal  party  to  that  pro- 
ceeding. It  is  evident,  however,  that  Bingham  applied 
in  her  interests,  as  well  as  the  children's,  for  appoint- 
ment as  administrator,  and  she  testified  in  support  of 
his  application  upon  the  contest.  But  without  refer- 
ring to  that  question  further,  we  will  consider  the  mat- 
ters involved  in  her  case  now  presented,  first  directing 
our  attention  to  the  finding  of  fact  as  to  the  time  the 
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alleged  marriage  took  place  between  John  T.  Wilbur 
and  said  Kitty  Follansbee.  In  the  other  proceeding 
it  was  found  by  the  same  court  that  the  marriage  took 
place  in  the  fall  of  1867,  and  the  matter,  when  appealed 
to  this  court,  was  disposed  of  on  that  basis.  In  this 
proceeding  the  lower  court  was  constrained  to  find 
that  it  took  place  in  June,  1868,  at  which  time  counsel 
for  said  Indian  woman  contend  that  the  miscegenation 
act  was  not  in  force  and  thereby  seek  to  escape  the 
consequences  of  that  decision  in  that  respect.  The 
testimony  was  somewhat  different  upon  this  last  trial. 
We  shall  not  undertake  to  set  it  forth  in  detail. 
There  was  one  witness  who  testified  that  it  took  place 
in  1868,  but  his  testimony  is  not  satisfactory.  Kitty 
Follansbee  was  a  witness  upon  both  occasions.  Upon 
the  last  trial  she  admitted  that  she  testified,  at  the 
time  of  the  former  trial,  that  she  was  then  thirty-nine 
years  old,  and  that  she  was  married  to  John  T.  Wilbur 
when  she  was  but  thirteen  years  of  age,  or  twenty-six 
years  before.  The  date  of  that  trialj  which  was  in  the 
spring  of  1893,  appears  in  this  case.  This,  according 
to  her  testimony  upon  this  trial  as  well  as  upon  the 
former,  would  fix  the  time  of  said  marriage  as  in  the 
year  1867.  It  is  true  she  sought  to  avoid  the  force  of 
that  testimony  by  saying  that  she  simply  "  guessed  it 
as  close  as  she  could  guess  it,"  but  she  gave  no  testi- 
mony upon  the  last  trial  to  weaken  it,  and  the  other 
proof,  especially  as  to  the  birth  and  death  of  the  old- 
est child,  strongly  corroborates  the  claim  that  the  so- 
called  marriage  took  place  in  1867,  and  we  feel  com- 
pelled to,  and  do,  so  find  therefrom.  The  attempt  to 
fix  a  later  year  is  too  apparently  an  afterthought:  At 
the  time  the  ceremony,  whatever  it  may  have  been, 
took  place,  marriages  between  white  men  and  Indian 
women  were  prohibited  and  were  void,  as  was  decided 
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upon  the  former  appeal.  Counsel  for  Sarah  J.  Wilbur 
contend  that  the  miscegenation  acts  of  January,  1859, 
and  January,  1866,  were  not  repealed  by  subsequent 
legislation,  etc.,  but  we  have  not  found  it  necessary  to 
look  into  that  question. 

Furthermore,  conceding  that  the  marriage  took  place 
as  late  as  June,  1868,  and  that  there  were  no  misce- 
genation acts  then  in  force  in  the  territory,  the  case 
would  fall  within  the  rule  announced  in  In  lie  Mc* 
Laughlin'B  EstaU,  4  Wash.  670  (30  Pac.  651),  and 
Kelley  v.  Kitsap  County,  5  Wash.  521,  (32  Pac.  554), 
and  the  same  would  be  true  if  it  took  place  in  1867. 
Counsel  for  Mrs.  Follansbee  have  attacked  the  correct- 
ness of  these  decisions  as  applied  to  marriages  or  such 
attenipted  marriages,  which  took  place  while  we  were 
a  territory,  and  contend  that  the  supreme  court  of  the 
United  States  has  directly  sui^tained  them  in  Meister 
v.  Moore^  96  U.  S.  78,  which  was  referred  to  in  the 
McLaughlin  case.  But  we  have  regarded  that  case 
as  following  a  construction  of  the  supreme  court  of 
Michigan  of  a  Michigan  statute  and  not  expressly 
going  beyond  that. 

In  relation  to  the  appeal  of  Sarah  J.  Wilbur  we  do 
not  find  it  necessary  to  examine  many  of  the  acts  of 
the  territorial  legislature  cited  by  counsel  relative  to 
the  legitimatizing  of.  children  born  of  parents  living 
together  as  husband  and  wife,  who  in  fact  had  never 
been  lawfully  married,  as  the  judgment  in  rela- 
tion to  John  David  and  Charles  Andrew  Wilbur  can 
be  affirmed  under  the  provisions  of  an  act  passed 
November  12,  1875,  relative  to  adoption.  Laws  1875, 
p.  110.  The  proof  was  sufficient  to  sustain  the  find- 
ing of  the  lower  court  in  this  respect  in  that  said 
children  had  been  legitimatized  by  adoption.  It  is 
contended  by  counsel  for  Sarah  J.  Wilbur  that  this 
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act  never  became  a  law  in  consequence  of  another  act 
passed  on  the  same  day  (Laws  1875,  p.  63),  regulating 
the  descent  of  property.  But  we  are  of  the  opinion 
that  these  acts,  under  the  circumstances,  should  be 
construed  as  one.  There  was  no  proof  as  to  which 
was  approved  last,  if  that  were  material,  both  being 
upon  the  same  day,  and  neither  referring  directly  to 
the  othej. 
Affirmed. 

HoYT  C.  J.,  and  Akders  and  Dunbar,  JJ.,  concur. 


[Na  1082.    Decided  March  11,  1890.] 

CoMMBRCiAL  Bank  OF  Tacoma,  Respondent^  v.I.  Chil- 

BERG,  Appellant 

GARMISHMBNT  OF  BANK  ACCOUNT — PBIORITIBB. 

The  drawing  of  checkB  oiwn  a  general  deposit  in  a  bank,  pricHr  to 
garnishment  of  the  drawer's  accoant,  does  not  exempt  an  amount 
equal  to  such  checks,  when  the  latter  are  not  presented  until  after 
the  service  of  the  writ  in  garnishment. 

Appeal  from  Superior  Court,  Pierce  County — Hon. 
John  C.  Stallcup,  Judge.    Affirmed. 

Thomas  Carroll,  and  Hagerman  &  Carroll,  for  apel- 
lant. 

F.  Campbell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  Commercial  Bank  of  Tacoma  ob- 
tained a  judgment  against  the  defendant  Chilberg, 
and  caused  a  writ  of  garnishment  to  be  served  upon 
the  Pacific  National  Bank,  and  at  that  time  said  last 
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named  bank  was  indebted  to  Chilberg  in  the  8um  of 
$237.61^  on  a  general  deposit,  Prior  to  the  service  of 
said  writ  Chilberg  had  given  checks  against  said 
amount  aggregating  $223.21,  and  he  appeals  from  the 
judgment  of  the  lower  court  holding  that  the  plaintiff 
was  entitled  under  its  garnishment  to  said  moneys  on 
deposit  at  the  time  the  writ  was  served. 

Appellant  attacks  the  finding  of  the  lower  court 
that  the  Pacific  National  Bank  had  no  notice  of  the 
issuing  of  said  checks  prior  to  the  time  the  writ  of 
garnishment  was  served  on  it.  It  is  conceded  that 
such  notice  was  given  and  the  checks  were  presented 
for  payment  prior  to  the  time  of  the  answer  in  the 
garnishment  proceedings. 

After  an  examination  of  the  testimony  we  are  satis- 
fied with  the  findings  of  the  court  on  the  questions  of 
fact,  and  the  judgment  of  the  court  thereon  is  correct 
in  law.  The  issuing  of  these  checks  by  the  appellant 
did  not  constitute  a  transfer  of  the  funds.  The  rela- 
tion between  a  banker  and  a  general  depositor  is  one 
of  debtor  and  creditor,  and  there  is  no  privitj'  of  con- 
tract between  a  bank  and  a  holder  of  a  check  given  by 
a  depositor  until  such  check  is  accepted  by  the  bank. 
Prior  to  its  presentment  even  the  drawer  could 
countermand  its  payment.  jEtna  Nat.  Bank  v.  Fourth 
Nat.  Bank,  46  N.  Y.  82;  Bank  of  the  Republic  v.  Millard^ 
10  Wall.  152;  Carr  v.  National  Security  Bank,  107 
Mass.  46. 

Affirmed 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 
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Cerp,  Schloss  &  Company,  Appellants,  v.  T.  B.  Wal-    21  i63 

LACE  et  al.,  Respondents. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS — AVOIDANCE  FOR  FRAUD  — SUF- 
FICIENCY OF  AirSWSR  —  ESTOPPEL — ACCEPTANCE  OP  DIVIDENDS  — 
AS8IONMXNT  BY  INSOLVENT  CORPORATION. 

Appellant  cannot  complain  that  the  answer  of  respondent  was  in- 
sufficient to  raise  any  question  of  election  or  estoppel,  although  the 
allegation  in  that  respect  was  somewhat  vague,  where  no  motion 
was  addressed  to  it,  and  appellant's  reply  showed  that  he  was  fully 
advised  as  to  the  position  of  the  respondent,  and  could  not  have 
been  misled  by  the  pleading. 

Where  a  creditor  accepts  a  dividend  under  an  assignment  for  the 
benefit  of  creditors,  he  will  not  afterwards  be  allowed  to  impeach 
the  assignment  in  order  to  render  the  assets  covered  thereby  liable 
to  execution  for  his  debt. 

An  insolvent  corporation  in  this  state  may  make  a  common-law 
assignment,  although  it  cannot  make  a  statutory  assignment. 

Appeal  from  Superior  Court,  Pierce  County  —  Hon. 
W.  H.  Pritciiard,  Judge.     Affirmed. 

James  LaWf  for  appellants. 
Campbell  &  Powell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  May  22, 1891,  the  Taeoma  Crockery 
and  Bazaar  Company,  a  corporation  of  this  state,  then 
insolvent,  made  an  assignment  of  all  of  its  property, 
consisting  principally  of  a  stock  of  goods,  to  the  re- 
spondent Wallace,  in  trust  for  the  benefit  of  all  of  its 
creditors.  Said  assignment  was  duly  recorded  and  the 
assignee  went  into  immediate  possession  of  the  prop- 
erty, and  thereafter  proceeded  to  dispose  of  the  same 
and  to  distribute  the  proceeds  ratably  among  all  of  the 
creditors  of  the  insolvent  corporation.     Some  months 
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after.the  execution  of  the  assignment,  appellants  be- 
gan two  suits  against  said  insolvent  corporation,  in 
which  suits  judgments  were  entered  on  the  9th  day  of 
January,  1892,  and  the  18th  day  of  November,  1892,  res- 
pectively. Thereafter  executions  were  issued  upon  said 
judgments  and  returned  unsatisfied,  and  on  September 
28,  1893,  the  present  action  was  commenced  for  the 
purpose  of  having  said  assignment  from  the  Tacoma 
Crockery  and  Bazaar  Company  to  respondent  Wallace 
decreed  to  be  fraudulent  and  void  for  the  alleged  rea- 
son that  the  same  was  made  with  the  intention  of 
hindering,  delaying  and  defrauding  the  creditors  of 
said  corporation  and  designed  to  ^*  enable  said  defend- 
ant corporation  to  cover  up  and  retain  control  over 
and  the  management  of  the  said  business  and  prop- 
erty in  opposition  to  its  said  creditors,  including 
plaintiffs,"  and  also  requiring  the  respondent  (as- 
signee) ''to  pay  over  to  plaintiffs  [appellants]  the 
money  in  his  possession  and  that  plaintiffs  have  judg- 
ment for  the  recovery  of  the  proceeds  of  the  sale  of 
the  said  property  or  sufficient  thereof  to  satisfy  his 
aforesaid  judgments,  etc."  Issue  having  been  joined, 
the  cause  was  tried  and  findings  of  fact  and  conclu- 
sions duly  made  and  filed,  upon  which  the  court  en- 
tered judgment  and  decree,  dismissing  the  complaint 
upon  the  merits,  with  costs  to  the  defendant.  Plain- 
tiffs thereupon  appealed. 

The  lower  court  found  among  other  things: 

"8.  That  on  the  7th  day  of  October  1891,  the  de- 
fendant,  as  assignee  and  trustee  under  the  said  assign- 
ments, paid  a  dividend  of  five  per  cent  upon  the 
indebtedness  of  the  said  company  to  all  of  its  said 
creditors,  and  on  said  day  paid  to  the  plaintiffs,  as 
creditors  of  the  said  company,  the  sum  of  $63.18,  by 
check  dated  that  day,  made  payable  to  the  order  of 
plaintiffs ;  which  said  check  was  indorsed  by  the  plain- 
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tiffs,  and  paid  out  of  the  funds  in  defendant's  hands, 
as  assignee  and  trustee  as  aforesaid.  That  said  check 
is  in  evidence  in  this  action  as  defendants'  exhibit 
two. 

"9.  That  on  the  2nd  day  of  January,  1892,  the  de- 
fendant, as  assignee  and  trustee  under  the  said  assign- 
ment, paid  a  dividend  of  ten  per  cent,  upon  the 
indebtedness  of  the  said  company  to  all  its  said 
creditors,  and  upon  the  said  day  paid  to  the  plaintiffs, 
as  creditors  of  the  said  company,  the  sum  of  $126.85, 
by  check  dated  that  day,  made  payable  to  the  order  of 
plaintiffs,  and  paid  out  of  the  fund  in  defendant's 
hands,  as  assignee  and  trustee  as  aforesaid.  That  said 
check  is  in  evidence  in  the  action  as  defendant's  ex- 
hibit three. 

''10.  That  the  dividends  paid  to  the  said  plaintiffs 
were  their  pro  rata  share  of  the  proceeds  of  the  assets 
of  the  said  company,  and  that  no  inequality  or  prefer- 
ence has  in  any  manner  been  given  to  any  of  the  said 
creditors. 

''11.  That  plaintiffs,  at  the  time  they  received  the 
said  payments,  had  full  knowledge  of  the  said  assign- 
ment made  by  said  company  to  the  defendant  Wallace 
and  received  the  said  dividends  from  the  said  Wallace 
as  assignee  of  the  said  company;  that  the  plaintiffs 
still  retain  the  amounts  so  paid  to  it  by  the  defendant 
Wallace  as  trustee  and  assignee." 

Upon  the  part  of  appellants  it  is  insisted  that  these 
findings  are  not  supported  by  the  evidence,  and  we 
have  been  led  into  an  examination  of  the  testimony, 
from  which  we  conclude  that  they  are  fully  warranted 
and  must  stand. 

It  is  next  insisted  that  the  answer  of  respondent 
was  insufficient  to  raise  any  question  of  election  or  es- 
toppel. While  the  allegation  of  the  answer  in  this  re- 
spect is  somewhat  vague,  no  motion  was  addressed  to 
it,  but  on  the  contrary  the  appellants  replied  and  in 
their  reply  denied  that  any  payments  had  been  made 
by  the  assignee  upon  their  claims,  and  further  alleged 
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that  they  had  never  recognized  the  respondent  as  as- 
signee or  trustee  of  the  said  Tacoma  Crockery  and 
Bazaar  Company,  and  that  they  had  refused  to  partici- 
pate in  any  division  of  the  assets  of  the  said  company, 
from  all  of  which  it  is  apparent  that  they  were  fully 
advised  as  to  the  position  of  the  respondent,  and  could 
not  have  been  misled.  They  were  afforded  every  op- 
portunity to  meet  the  testimony  of  the  respondent 
upon  that  question,  and  we  do  not  feel  at  liberty 
under  the  circumstances  of  the  case,  to  disturb  the 
findings.  Appellants'  objections  to  the  testimony 
offered  upon  this  branch  of  the  case  have  been  ex- 
amined and  are  considered  without  merit. 

It  is  next  insisted  that  the  acts  of  appellants  in 
knowingly  receiving  and  retaining  the  dividends  and 
payments  made  by  the  assignee  as  set  forth  in  the 
findings  did  not  amount  to  a  ratification  or  afiirmance 
of  the  assignment,  and  that  they  are  at  liberty  to  at- 
tach it  notwithstanding  they  have  accepted  benefits 
thereunder.  In  support  of  his  position  counsel  cites 
the  cases  of  Krumdick  v.  White,  107  Cal.  37  (39  Pac. 
1066),  and  Oreen  v.  Wallia  Irm  Works,  49  N.  J.  Eq. 
48  (23  Atl.  498),  which  are  not,  in  our  opinion  analo- 
gous cases,  but  if  they  were  so  regarded,  the  great 
weight  of  authority  upon  the  question  is  opposed  to 
the  position  so  taken. 

''  That  the  acceptance  of  dividends  under  an  assign- 
ment, is  an  assent  to,  and  confirmation  of  such  as- 
signment by  the  creditor  has  been  uniformly  held." 
Scott  V.  Edea,  3  Minn  387. 

"...  if  a  creditor  accepts  a  dividend  under 
an  assignment  for  the  benefit  of  creditors,  he  will  not 
afterwards  be  allowed  to  avoid  that  assignment  in 
order  to  render  the  assets  covered  thereby  liable  to  ex- 
ecution for  his  debt."  Bispham,  Principles  of  Equity, 
(5th  ed.),  §  306;  2  Perry,  Trust,  (4th  ed.),  §  596;  JPHer- 
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son  v.  Branch,  30  Ark.  453;  Oeisse  v.  Beall,  3  Wis.  367; 
Adlum  V.  Yard,  1  Rawle,  163  (18  Am.  Dec.  608);  Moller 
V.  Tu8ka,  87  N.  Y.  166;  Moale  v.  Bwhanan,  11  Gill  & 
J.  314;  Outzwiller  v.  Lackman,  23  Mo.  168;  Lanahan  v. 
Latrobe,  7  Md.  268. 

The  fact  that  we  have  held  that  an  insolvent  cor- 
poration in  this  state  cannot  make  a  statutory  assign- 
ment avails  appellants  nothing.  Such  a  corporation 
may  make  a  common  law  assignment.  Nyman  v. 
Berry,  3  Wash.  734  (29  Pac.  557);  McKay  v.  Elwood, 
12  Wash.  579  (41  Pac.  919). 

This  conclusion  leads  to  an  affirmance  and  it  is  not 
necessary  to  consider  other  questions  which  were  dis- 
cussed.    Affirmed. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Dunbar,  JJ., 
concur. 


[No.  2047.    Decided  March  11,  1896.] 

Albert  C.  Damon  et  ux..  Appellants,  v.  N.  P.  Leque  et 

al.,  Resyondents. 

BIOHT8  AND  RSXSDIBS— SUFFICIENCY  OF  COMPLAINT — FOBBCLOBURE  OF 

MORTGAGE. 

A  demurrer  to  a  complaint  on  the  ground  that  it  does  not  state  a 
cause  of  action  should  not  be  sustained,  ivhere  the  complaint  states 
facts  sufficient  to  entitle  the  plaintiffs  to  the  foreclosure  of  a  mort- 
gage against  the  defendants,  who  were  subsequent  execution  pur- 
chasers of  the  property  but  had  not  been  made  parties  to  the 
original  foreclosure  proceedings,  although  the  prayer  in  the  present 
action  is  to  quiet  the  title  based  upon  the  decree  of  foreclosure 
in  the  former  action.       « 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

E.  L.  Minard,  and  Byron  Millett,  for  appellants. 
Burke,  Shepard  &  Woods,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Judgment  went  against  the  plaintiffs  in 
this  action  on  a  demurrer  interposed  by  the  defend- 
ants to  their  complaint,  on  the  ground  that  it  failed 
to  state  a  cause  of  action.  The  action  purported  to 
be  one  to  remove  a  cloud  from  title.  The  complaint 
alleged,  however,  that  one  Iverson  and  wife,  who  were 
then  the  owners  of  the  land  in  controversy,  executed 
to  the  plaintiffs  a  mortgage  thereon  to  secure  the  pay- 
ment of  $950  and  alleged  the  foreclosure  of  such 
mortgage  and  a  sale  of  the  land  thereunder  to  the 
plaintiffs;  that  after  the  giving  of  the  mortgage,  and 
prior  to  the  institution  of  said  foreclosure  suit,  said 
land  was  levied  upon  and  sold  under  an  execution  is- 
sued on  an  ordinary  money  judgment  against  the 
Iversons,  and  a  sheriff's  deed  was  issued  in  pursuance 
thereof,  under  which  the  defendants  claim,  and  which 
was  of  record  at  the  time  said  foreclosure  action  was 
commenced. 

The  defendants  were  not  made  parties  to  the  fore- 
closure suit,  and,  of  course,  their  rights  were  not  con- 
cluded in  that  action;  but  we  are  of  the  opinion  that 
the  complaint  states  facts  sufficient  to  entitle  the 
plaintiffs  to  a  foreclosure  of  said  mortgage  as  against 
the  defendants,  and  for  that  reason  the  court  com- 
mitted error  in  sustaining  the  general  demurrer 
thereto.  If  a  plaintiff  sets  forth  facts  constituting  a 
cause  of  action  and  entitling  him  to  some  relief,  he  is 
not  to  be  turned  out  of  court  because  he  has  miscon- 
ceived the  nature  of  his  remedial  right.  Pomeroy, 
Code  Remedies,  §  71. 

Reversed  and  remanded  for  further  proceedings. 

Dunbar  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 

Gordon,  J.,  took  no  part. 


cox  T.  HOLMES.  255 


Mar.  1896.]         Opinion  of  the  Court— Oobdon»  J. 

14    35ft 

tNa2100.    Decided  March  11, 1896.]  15     28 

14    2bn 

H.  R.  Oox,  County  Superintendent^  Appellant,  v.  C.  H.  }^ ?i 

Holmes    et   oJ.,    County    Commissioners    of   Pierce  W  m 

County,  Respondents.  ^  ^[ 

BVPnUNTBKDENT  OF  SCHOOLS  —  BALABT, 

Under  art.  11,  $8,  of  the  constitution,  providing  that  the  legisla- 
ture shall  fix  the  compensation  by  salaries  of  all  county  officers,  ex* 
oept  certain  enumerated  ones,  the  provisions  contained  in  Laws 
1890,  p.  861,  §17,  providing  that  the  county  superintendent  shall  re- 
ceive compensation  at  the  rate  of  three  dollars  for  each  school  vis- 
ited is  invalid. 

Appeal  from  Superior  Court,  Pierce  County. — rHon. 
W.  H.  Pritchard,  Judge.     Affirmed. 

Snell  &  Bedford,  for  appellant. 
Coin^  &  Shackleford,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  is,  and  for  some  years 
past  has  been,  county  superintendent  of  schools  for 
Pierce  county.  He  is  seeking  to  recover,  under  §17 
of  the  common  school  act  (Laws  1890,  ch.  12,  p.  361), 
compensation  at  the  rate  of  ''three  dollars  for  each 
school  visited,  and  mileage  at  the  rate  of  ten  cents  per 
mile  for  each  mile  actually  and  necessarily  traveled 
in  making  such  visits,"  in  addition  to  his  salary  as 
fixed  by  ch.  10  of  the  Laws  1890,  p.  302.  The  lower 
court  held  that  he  might  recover  mileage,  but  that  the 
provision  for  the  allowance  of  three  dollars  per  visit 
was  and  is  unconstitutional,  and  rendered  judgment 
accordingly.  From  the  judgment  so  rendered  the 
superintendent  has  appealed,  and  as  the  case  "  involves 
the  legality  of  a  statute,"  it  is  appealable  under  §4, 
art.  4  of  the  constitution. 
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Sec.  8.  art.  11,  of  the  constitution,  provides  that,  '^  the 
legislature  shall  fix  the  compensation  by  salaries  of  all 
county  ofiicers     .     .     .     except  that  public  adminis- 
trators, surveyors  and  coroners  may  or  may  not  be 
salaried  officers."     At  the  first  session  of  the  legisla- 
ture after  the  adoption  of  the  constitution,  an  act  was 
passed  entitled  ''An  act  classifying  the  counties  ac- 
cording to  population, enumerating  the  county  officers, 
fixing  the  salaries  thereof,"  etc.,  (Laws  1890,  p.  302). 
Under  that  act  the  appellant's  salary  as  such  county 
superintendent  was  and  is  fixed  at  $1,600  per  year. 
We  think  that  the  system  which  the  framers  of  the 
constitution  intended   to   provide  by  §  8,  supra,  was 
that  of   "fixed"  and  established   "compensation  by 
time,"  (State,  ex  rel.  Murphy,  v.  Barnes,  24  Fla.  29,3 
South.  433),  as  distinguished  from  the  system  of  spe- 
cific fees  for  specific  services  which  had  theretofore 
prevailed;  and,  although  the  word  "  salary "  is  some- 
times used  to  denote  compensation  paid  for  a  particu- 
lar service,  it  was  used  in  the  constitution  to  mean  "a 
payment   dependent   on   the   time   and   not   on  the 
amount   of    the   service    rendered"   by   the    officer. 
Thompson  v.  Phillips,  12  Ohio  St.  617. 

It  is  not  material  to  consider  i^hether  §  17,  supra, 
was  passed  prior  or  subsequent  to  the  salary  act  (ch. 
10,  supra).  That  section  is  opposed  to  the  spirit  of 
the  constitution,  and  must  be  held  invalid. 

We  think  that  the  conclusion  of  the  lower  court  was 
right,  and  its  judgment  is  affirmed. 

HoYT.,  C.  J.,  and  Anders,  Scott  and  Dunbar,  JJ., 
concur. 
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8.  Clkin  et  ah,  Appellants^  v.  Frank  Wandschneider  JLJ25 

et  al.f  Respondents, 

ORDER  VACATING  JUDGMENT — OBJECTIONS  ON  APPEAL. 

An  order  vacating  a  judgment  will  not  be  reversed  on  appeal  on 
the  technical  ground  that  it  was  granted  after  the  denial  of  a  former 
motion  for  such  an  order,  made  upon  the  same  grounds,  when  the 
first  motion  should  have  been  granted  upon  the  showing  made. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.    Affirmed. 

Oill,  Keene  &  Shaw,  for  appellants. 

Charles  F.  Fishback,  for  respondent  Benney. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellants,  on  October  4,  1894,  re- 
covered judgment  by  default  against  respondent  Ben- 
ney as  garnishee;  and  on  November  14  sold  certain 
property  under  an  execution  issued  thereon.  On 
November  28,  Benney  moved  the  court  to  vacate  the 
judgment  on  the  ground  that  it  was  obtained  by  rea- 
son of  his  mistake,  inadvertence  and  excusable  neglect; 
which  motion  was,  on  December  8,  denied  by  the 
court;  and  on  December  11,  he  made  a  motion  for 
leave  to  renew  his  motion  to  vacate  and  set  aside  said 
judgment,  pn  substantially  the  same  grounds  as  those 
specified  in  the  original  motion;  and  after  a  hearing 
thereon,  the  court  made  an  order  setting  the  judgment 
aside  and  allowing  Benney  to  answer.  Whereupon  a 
trial  was  had  which  resulted  in  discharging  him. 

The  appellants  contend  that  the  court  erred  in  set- 
ting aside  the  judgment  in  the  manner  in  which  it 
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was  set  aside;  that  after  denying  the  original  motion 
the  court  had  no  authority  to  entertain  another  upon 
the  same  grounds.  And,  furthermore,  they  contend 
that  no  second  motion  to  set  aside  the  judgment  was 
made,  but  that  the  same  was  vacated  upon  the  motion 
for  leave  to  make  a  second  motion  for  that  purpose; 
and  it  is  further  contended  that  it  was  an  abuse  of 
discretion  upon  the  part  of  the  court  to  set  aside  the 
judgment  without  imposing  costs  upon  the  garnishee. 

We  think  the  technical  questions  of  practice  raised 
by  appellants  are  without  any  substantial  merit,  for  in 
our  opinion  the  court  should  have  set  aside  the  judg- 
ment upon  the  first  application,  upon  the  showing 
made.  It  is  true  the  respondent  might  have  appealed 
from  the  denial  and  obtained  his  remedy  here.  In- 
stead of  so  doing  he  chose  to  make  another  attempt  in 
the  lower  court,  and,  conceding  for  the  purposes  of 
this  case  that  the  court  had  no  authority  to  entertain 
a  second  motion  upon  the  same  grounds  as  the  former, 
we  think  that  in  considering  it  upon  appeal  we  should 
go  back  to  the  original  wrong,  and  that  was  the  deny- 
ing of  the  first  motion  to  vacate.  Otherwise  the  res- 
pondent would  probably  be  without  any  remedy.  He 
could  not  have  appealed  from  the  order  denying  the 
first  motion  after  he  had  made  a  second  attempt 
which  was  successful,  and  if  we  should  set  aside  the 
final  action  of  the  court  upon  the  second  attempt 
on  the  technical  grounds  raised  by  appellants, — which 
would  in  effect  reinstate  the  judgment  against  Ben- 
ney, —  it  would  result  in  a  great  injustice  to  him. 
Appellate  courts  should  look  at  the  substance  of  what 
was  done  rather  than  the  manner  in  which  it  was 
done. 

Nor  do  we  think,  under  the  circumstances  of  this 
case,  that  there  was  any  abuse  of  discretion  in  not  im- 
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posing  terms  as  a  condition  for  vacating  the  judgment. 
Affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 


( No.  2041.    Decided  March  12, 1806.] 

John  W.  Barnbtt,  Appellant^  v.  J.  V.  O'Loughlin  et 

ux.j  Respondents. 

HUSBAND  AND  WirS— COMMUNITY  OBLIGATIONS — ^INDBMNITY  BOND. 

An  indemnity  bond  executed  by  a  husband  to  maintain  his  claim 
against  property  attached  in  an  action  prosecuted  by  him  individu- 
ally upon  a  claim  belonging;  to  the  community  is  a  community 
obligation,  and  the  community  real  estate  is  liable  for  its  satisfac- 
tion. 

Appeal  from  Superior  Court,  Lewis  County. —  Hon. 
W.  W.  Langhornb,  Judge.     Reversed. 

Reynolds  &  Stewart^  for  appellant. 
Swasey  &  Murdoch^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondents  are  husband  and  wife, 
and  one  6.  W.  Hunt  became  indebted  to  them  in  the 
sum  of  $800  fur  board  and  lodging  of  his  employees. 
Respondent  J.  V.  O'Loughlin  individually  began  suit 
to  recover  said  sum,  and  sued  out  a  writ  of  attach- 
ment against  the  property  of  Hunt.  This  writ  was 
delivered  to  appellant  as  sheriff,  and  was  by  him 
levied  on  certain  personal  property  which  was  there- 
after claimed  by  one  Dixon.  Barnett  demanded  of 
O'Loughlin  an  indemnity  bond.  This  demand  was 
complied  with,  a  bond  being  given  by  O'Loughlin  as 
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principal,  with  two  sureties.  Afterwards  Dixon  recov- 
ered a  judgment  against  Barnett  for  the  value  of  said 
property,  the  same  having  been  sold  under  the  attach- 
ment proceedings;  and  thereafter  Barnett  brought 
suit  upon  the  indemnity  bond  to  recover  the  amount 
he  had  been  compelled  to  pay  to  Dixon,  and  obtained 
judgment  therefor  and  this  action  was  brought  to 
subject  the  community  real  estate  of  the  respondents 
to  the  satisfaction  .of  said  judgment. 

The  court  found  that  the  original  claim  for  which 
O'Loughlin  sued  Hunt  was  a  community  debt  due  the 
respondents,  and  this  finding  is  not  questioned;  but 
the  court  further  found  that  the  indemnity  bond  given 
by  O'Loughlin  was  his  individual  debt,  for  which  the 
real  estate  of  the  community  was  not  liable.  We  think 
this  latter  finding  was  erroneous.  The  prior  action 
was  commenced  in  the  interests  of  the  community, 
although  by  the  husband  individually.  The  giving 
of  the  indemnity  bond  was  in  furtherance  of  that  suit 
and  became  necessary  therein  to  maintain  the  claim 
against  the  property  attached.  This  was  as  much  a 
community  obligation  as  was  the  debt  sued  upon,  and 
the  community  real  estate  is  liable  for  its  satisfaction. 

Reversed  and  remanded. 

HoYT,  C.  J.,  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 
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Mary  Dblamater,  Respondent,  v.  Elbert  Smith,  Ap- 
pellant 

APPEAL  —  OBJBCTIOyB  NOT  AFFECTING  UEBrrS. 

Technical  questions  of  practice  are  deemed  unimportant  upon 
appeal,  where,  notwithstanding  them,  the  cause  has  heen  fully  and 
fairly  tried  upon  the  evidence. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Carroll  B.  Qravss,  Judge.    Affirmed. 

Frank  H.  Rudkin,  for  appellant. 
WhiiBon  &  Parker,  for  respondent. 

Per  Curiam, — This  was  an  action  to  quiet  title. 
The  plaintiff  claimed  under  a  deed  from  her  husband, 
the  defendants  under  a  sheriff's  deed  based  upon  a 
judgment  against  the  htlsband.  The  plaintiff's  title 
prevailed.  Several  technical  questions  of  practice 
have  been  argued,  but  as  the  cause  was  fully  and  fairly 
tried  upon  the  evidence  notwithstanding  them,  they 
in  no  wise  affect  the  merits,  and  are  therefore  unim- 
portant at  this  time,  as  we  have  frequently  decided. 
Appellant's  main  contention  is  based  upon  a  charge 
of  fraud,  but  we  think  the  proof  clearly  warrants  the 
findings,  and  the  judgment  is  affirmed. 
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The  State  of  Washington,  on  the  Relation  of  J.  H, 
Blake,  Respondent,  v.  R.  A.  Morris,  Appellant. 

JURISDICnOM     OF    G0UBT8  —  CONTESTED    ELECTION    OF    COUNCILMAN  — 

QUO  WARBANTO. 

The  jorifldiction  to  entertain  qrw  warranto  to  determine  who  is 
entitled  to  the  office  of  coancilman  of  a  city,  under  art.  4,  (6  of  the 
constitation,  providing  that  the  superior  court  shall  have  original 
jurisdiction  of  all  proceedings  in  which  jurisdiction  shall  not  have 
heen  by  law  vested  exclusively  in  some  other  court,  is  not  ousted  by 
Gen.  Stat.,  §634,  providing  that  the  city  council  shall  judge  of  the 
qualifications  of  its  members  and  of  all  election  returns,  as  the  lat- 
ter statute  affords  merely  a  cumulative  remedy. 

The  determination  by  a  city  council  as  to  the  qualification  of  a 
councilman  under  a  statute  providing  that  the  city  council  shall 
judge  of  the  qualifications  of  its  members,  merely  establishes  a 
prima  facie  right  in  the  successful  party,  and  does  not  prevent  a 
subsequent  proceeding  by  quo  warranto  in  the  superior  court,  where 
the  council  has  not  passed  any  ordinance  or  made  any  provision  for 
the  carrying  on  or  determining  of  such  contests. 

Appeal  from  Superior  Court,  King  County  —  Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

Fred  H.  Peterson,  for  appellant. 

Frank  H.  Knapp,  and  Richard  Winsor,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  a  proceeding  in  quo  warranto  to 
determine  whether  the  relator  Blake  or  the  defendant 
Morris  is  entitled  to  the  office  of  councilman  of  the 
City  of  Ballard.  The  court  found  in  favor  of  Blake 
and  Morris  has  appealed. 

It  is  contended  that  the  court  had  no  jurisdiction  in 
the  premises  for  the  reason  that  §634,  ch.  6,  Gen. 
Stat.,  provides  that: 
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''  The  city  council  shall  judge  of  the  qualifications  of 
its  members  and  of  all  election  returns,  and  determine 
contested  elections  of  all  the  city  officers." 

We  are  of  the  opinion  that  the  court  had  jurisdic* 
tion  to  entertain  the  proceeding,  notwithstanding  this. 
Sec.  6,  art.  4  of  the  state  constitution  provides  that: 

"  The  superior  court  shall  also  have  original  juris- 
diction in  all  cases  and  of  all  proceedings  in  which 
jurisdiction  shall  not  have  been  by  law  vested  exclu- 
sively in  some  other  court." 

Sec.  679,  Code  Proc,  provides  for  the  filing  of  an 
information  "  When  any  person  shall  usurp,  intrude 
upon,  or  unlawfully  hold  or  exercise  any  public  office," 
etc.,  and  **  When  several  persons  claim  to  be  entitled 
to  the  same  office,"  etc. 

The  clause  of  §634,  supra,  quoted,  does  not  ex- 
pressly attempt  to  oust  the  superior  court  of  jurisdic- 
tion in  such  cases,  and  it  is  not  necessary,  therefore, 
to  consider  its  validity,  as  it  can  stand  as  a  cumulative 
remedy."  People  v.  Bingham,  82  Cal.  238  (22  Pac. 
1039). 

It  is  further  contended  by  appellant  that  a  proceed- 
ing was  had — both  parties  participating — before  the 
city  council  to  determine  said  matter,  which  resulted 
in  favor  of  appellant.  But  it  appears  that  the  city 
council  had  not  passed  any  ordinance  or  made  any 
provision  for  the  carrying  on  or  the  determination  of 
such  contests,  and  their  action  could  result  in  nothing 
more  than  establishing  el  prima  facie  right  to  the  office, 
which  would  be  subject  to  a  subsequent  contest  in  a 
proceeding  of  this  nature.     Paine,  Elections,  §867. 

It  is  further  contended  that  the  court  erred  in  re- 
jecting certain  ballots  which  appellant  claims  should 
have  been  counted  for  him,  but,  conceding  that  this 
were  true,  it  appears  that  other  ballots  which  were  re- 
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jected  should  also,  under  that  same  contention,  have 
been  counted  for  Blake,  which  would  still  leave  him  a 
majority  over  appellant. 
Affirmed. 

HoYT,  n.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[No.  1087.    Decided  March  13,  1896.] 

Thurston  County,  Respondent^  v.  The   Sisters  of 
Charity  of  the  House  of  Providence,  Appellant 

TAXATION  —  BXBMPTIOKS  —  HOVPITALS. 

Statatea  exempting  persona  or  property  from  taxation  are  to  be 
strictly  oonstraed;  and  exemptions  are  not  to  be  extended  by 
jadicial  construction  to  property  other  than  that  expressly  designated 
by  law. 

The  word  ''  hospitals"  in  Gen.  Stat.,  §  1022,  exempting  hospitals 
from  taxation,  means  only  the  bnildings  used  and  occupied  as  such 
and  not  the  ground  attached  thereto  and  necessary  for  the  proper  oc- 
cupancy thereof,  especially  in  view  of  the  fact  that,  as  to  state 
and  county  institutions  exempted  therein,  both  buildings  and  the 
grounds  attached  are  specially  mentioned  as  subjects  of  exemption. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  M  J.  Gordon,  Judge.     Affirmed. 

Fitch  &  Campbell,  for  appellant. 
MiU)  A.  Rootf  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant,  a  corporation,  is  the 
owner  of  Block  85  in  the  city  of  Olympia,  and  the 
building  known  as  St.  Peter's  Hospital,  situated  thereon 
and  used  as  a  hospital  for  the  care  of  the  sick.  This 
hospital,  it  is  iconceded,  is  supported  in  part  by  char- 
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ity,  and  the  evidence  discloses  that  about  one-third  of 
the  entire  block  of  land  is  occupied  by  the  hospital 
buildings,  and  that  the  remainder  is  devoted  to  the 
raising  of  vegetables  for  the  exclusive  use  of  the  hos- 
pital. 

In  the  year  1891  the  entire  property  was  assessed 
for  the  purposes  of  taxation,  and  a  tax  was  duly  levied 
thereon,  for  that  year  at  the  established  rate.  In  1894 
this  proceeding  was  instituted  in  the  superior  court  of 
Thurston  county  to  collect  the  tax  so  levied,  the  same 
being  then  unpaid  and  delinquent,  by  a  foreclosure  of 
the  tax  lien  and  sale  of  the  property,  or  so  much 
thereof  as  might  be  necessary  to  satisfy  the  tax,  pen- 
alty and  interest  then  due. 

The  defendant  appeared  by  counsel  and  objected  to 
the  entry  of  judgment  against  said  block  for  taxes,  for 
the  alleged  reason  that,  during  all  the  year  1891,  said 
premises,  and  the  whole  thereof,  were  used  exclusively 
as  a  hospital  for  the  care  of  the  sick,  and  were  there- 
fore exempt  from  taxation.  The  county  admitted 
that  upon  the  evidence  adduced,  the  buildings  were 
exempt,  and  that  the  tax  thereon  should  be  canceled. 
The  cause  having  been  submitted  for  its  decision,  the 
court  ruled  that  the  hospital  buildings  were  exempt, 
but  that  the  block  of  land  was  not,  and  thereupon 
gave  judgment  of  foreclosure  against  said  block  for 
the  amount  of  the  tax  levied  thereon  and  for  costs, 
and  the  defendant  appealed. 

It  will  thus  be  seen  that  the  only  question  presented 
for  determination  on  this  appeal  is  whether  the  reve- 
nue law  of  1891  exempted  from  taxation  lands  occu- 
pied by,  or  used  in  connection  with  hospitals  for  the 
care  of  the  sick,  supported  in  whole  or  in  part  by 
charity.  This  question  cannot  be  answered  in  the 
affirmative  unless  the  legislature  has  authorized  such 
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exemption  by  clear  and  explicit  language;  for  it  is  a 
well  settled  rule  that  statutes  exempting  persons  or 
property  from  taxation  are  to  be  strictly  construed, 
and  that  exemptions  are  not  to  be  extended  by  judicial 
construction  to  property  other  than  that  which  is  ex- 
pressly designated  by  law.  1  Desty,  Taxation,  p.  108; 
Cooley,  Taxation,  pp.  204  and  205. 

The  learned  counsel  for  appellant  concede  the  law 
to  be  as  above  stated,  but  they  earnestly  contend  that 
the  premises  in  question  were  exempt  from  taxation  by 
the  express  provisions  of  §  1022  of  the  General  Stat- 
utes, (1  Hill's  Code,)  which  is  the  law  under  which 
this  controversy  must  be  determined.  That  section 
declares  that  "all  property  described  in  this  section, 
to  the  extent  herein  limited,  shall  be  exempt  from  tax- 
ation," and  then  proceeds  specifically  to  describe  eight 
different  classes  of  property  which  shall  be  exempt. 
The  first  class  embraces  ''all  public  schoolhouses,  state 
colleges,  state  university  and  state  normal  schools, 
with  the  books  and  furniture  therein,  and  the  grounds 
attached  to  such  buildings  necessary  for  the  proper 
occupancy."  The  fourth  class  consists  of  "all  build- 
ings belonging  to  counties,  used  for  holding  courts, 
for  jails,  for  county  offices  or  county  hospitals,  with 
the  ground  on  which  such  buildings  are  erected,"  and 
the  seventh  includes,  "all  free  public  libraries,  hospi- 
tals for  the  care  of  the  sick,  whether  supported  in 
whole  or  in  part  by  charity,  orphanage  and  orphan 
asylums,  institutions  for  the  reformation  of  fallen 
women,  and  homes  for  the  aged  and  infirm." 

Appellant  claims  that  this  seventh  subdivision  of 
the  section  absolutely  exempts  not  only  the  hospital 
buildings,  but  the  entire  block  of  land  used  in  con- 
nection therewith,  for  the  alleged  reason  that  all  of 
the  land  so  used  is  necessarily  a  part  of  the  institu- 
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tion  mentioned  in  the  statute  as  a  hospita];  and  it  is 
argued  that  the  legislature  could  not  have  intended 
that  only  the  buildings  should  be  exempt  because  such 
a  construction  of  the  statute  would  be  unreasonable 
and  should  not,  therefore,  be  adopted. 

But  we  are  not  now  concerned  as  to  the  reasonable- 
ness or  unreasonableness  of  the  statute.  Our  duty  is 
to  ascertain  just  what  meaning  its  words  convey,  for 
the  legislative  intention  must  be  determined  from  the 
language  employed,  and  not  by  mere  implication.  No 
intendments  can  be  indulged  in  favor  of  exemptions. 
Nor  can  an  exemption  "be  taken  to  have  been  in- 
tended when  the  language  of  the  statute  on  which  it 
depends  is  doubtful  or  uncertain."  Cooley,  Taxation, 
supra. 

The  legislature  had  a  perfect  right,  under  §  2  of  art. 
7  of  the  constitution,  to  exempt  either  buildings  used 
as  hospitals  alone,  or  such  buildings  and  the  land 
occupied  thereby,  or  attached  thereto,  and  if  the  word 
''hospitals,"  as  used  in  the  statute,  does  not  necessarily 
include  land,  then  we  cannot  say  that  it  was  intended 
that  land  should  be  so  included;  and  we  think  the  in* 
ference  is  very  strong  that  when  the  legislature  said 
"hospitals"  they  meant  only  buildings  occupied  and 
used  as  such. 

We  have  seen  that,  as  to  state  institutions,  both 
buildings  and  the  grounds  attached  thereto  and  neces- 
sary for  the  proper  occupancy  thereof,  are  specified, 
or  "described,"  in  clear  and  explicit  language  by  subd. 
1  of  this  same  section,  and  county  hospitals,  with  the 
grounds  on  which  they  are  erected,  are  also  designated 
by  subd.  4  in  terms  equally  explicit.  But  no  such 
provision  having  been  made  with  respect  to  hos- 
pitals like  the  one  under  consideration,  the  courts 
cannot  say,  in  view  of  the  express  limitation  contained 
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in  the  first  sentence  of  the  section,  that  it  was  nerer- 
theless  intended  to  be  made,  or  was  made,  because  the 
word  ''hospitals"  was  used.  If  the  legislature  had 
been  less  careful  to  distinguish  between  buildings  and 
land  in  other  subdivisions  of  the  section  there  would 
be  much  force  in  the  argument  of  appellant,  and  the 
doctrine  of  some  of  the  cases  cited  might  well  be  ap- 
plied.  But,  guided  as  we  must  be,  by  our  own  pecu- 
liar statute,  we  are  led  to  the  conclusion  that  the 
judgment  of  the  superior  court  was  right,  and  it  must 
therefore  be  aflSrmed. 

HoYT,  C.  J.,  and  Scott  and  Dunbar  JJ.,  concur. 

Gordon,  J.,  took  no  part. 
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Olympia  Water  Works,  Respondent,  v.  Thurston 

County,  Appellant 

TAXATIOK— ABSEBBMBIIT   OF    PBOPBBTT  —  BOABD   OP   KQUAUSATIOK  — 

▲FPBAL  FBOX  O&DBBS. 

The  assessment  and  yalaalion  of  property  for  purpoaes  of  taxa* 
tion  are  entirely  statutory,  and  the  right  of  persons  or  corporations 
whose  property  has  been  assessed  to  secure  any  review  of  its  ralu- 
ation,  is  such  only  as  the  statute  provides. 

It  is  within  the  power  of  the  lei^latofe  to  determine  what  officer 
or  board  shall  be  the  final  judge  of  valuation  to  be  placed  upon 
property  listed  for  taxation;  and  where  that  power  has  been  re- 
posed in  a  board  of  equalization,  no  appeal  lies  from  its  dteision 
unless  expressly  conferred  by  statute. 

The  right  of  appeal  from  any  decision  or  order  of  the  board  of 
county  commissioners,  granted  by  the  general  act  in  relation  to  the 
board  of  county  commissioners,  does  not  extend  to  the  decisions  of 
such  board  when  acting  as  a  board  for  the  equalization  of  taxes  un- 
der the  provisions  of  the  revenue  act  of  1S98,  even  if  the  two  boards 
be  considered  as  identical. 
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Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M  Rbbd,  Jr.,  Judge.     Reversed. 

Milo  A.  Root,  for  appellant. 
Haighl  &  Owing%j  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J.-^  Certain  property  of  the  Olympia 
Water  Company  was  listed  for  purposes  of  taxation, 
and  a  valuation  placed  thereon  by  the  assessor.  There- 
after  the  board  of  equalization  of  the  county,  after 
notice  to  the  water  company,  increased  such  valuation. 
From  this  decision  the  water  company  took  an  appeal 
to  the  superior  court  of  the  county.  Thereafter  a 
motion  to  dismiss  this  appeal  was  made,  and  denied 
by  the  court,  and  the  first  question  here  presented  is 
founded  upon  the  denial  of  this  motion  to  dismiss. 

It  is  claimed  on  the  part  of  the  county  that  the  ac- 
tion  of  the  board  of  equalization,  in  determining  the 
value  of  property  listed  for  taxation,  was  final,  and 
that  from  any  order  made  in  reference  to  such  valua- 
tion no  appeal  would  lie  to  the  superior  court.  If  this 
claim  is  well  founded  the  other  questions  presented  in 
the  briefs  are  immaterial,  for  if  no  appeal  would  lie 
from  the  order  of  the  board  of  equalization,  the  su- 
perior court  obtained  no  jurisdiction  of  the  proceed- 
ing,  and  any  order  which  it  made  or  attempted  to 
make  would  be  null  and  void  and  should  be  reversed 
and  set  aside. 

There  is  no  dispute  as  to  the  proposition  that  the 
listing  and  valuing  of  property  for  the  purposes  of 
taxation  by  the  assessor  is  political  and  not  judicial, 
but  it  is  claimed  by  the  water  company  that  the  equal- 
ization of  the  valuation  is  in  the  nature  of  a  judicial 
proceeding,  and  within  the  proper  jurisdiction  of  the 
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courts.  There  are  some  cases  which  so  hold,  and 
there  are  others  from  courts  of  equal  repute  which 
hold  directly  to  the  contrary.  But,  in  our  opinion,  it 
is  not  necessary  for  the  purposes  of  this  case  that  we 
should  decide  as  to  the  nature  of  the  proceeding  be- 
fore the  board  of  equalization.  By  an  almost,  if  not 
quite,  uniform  course  of  decision,  it  has  been  held 
that  the  assessment  and  valuation  of  property  for  the 
purposes  of  taxation  are  entirely  statutory,  and  that 
the  right  of  the  person  or  corporation  whose  property 
has  been  assessed  to  secure  any  review  of  its  valuation 
was  such  and  only  such  as  the  law  provided;  that  it 
was  within  the  power  of  the  legislature  to  provide 
what  officer  or  board  should  be  the  final  judge  of  the 
valuation  to  be  placed  upon  the  property  listed  for 
taxation.  See  People  v.  Lots  in  Ashley^  122  111.  297 
(13  N.  E.  556);  Attorney  General  v.  Supervisors,  42 
Mich.  72  (3  N.  W.  260);  McDonald  v.  Escanaba,  62 
Mich.  555  (29  N.  W.  93);  State  Railroad  Tax  Cases, 
92  U.  S.  575. 

Hence,  an  appeal  would  not  lie  from  the  decision  of 
the  board  of  equalization  unless  the  right  to  such  ap- 
peal had  been  conferred  by  statute. 

It  is  not  claimed  on  the  part  of  the  water  company 
that  there  was  any  provision  which  authorized  an  ap* 
peal  from  the  board  of  equajiization  as  such,  but  it 
founds  its  claim  upon  a  pro,vision  which  authorized 
an  appeal  from  all  orders  made  by  the  board  of  county 
commissioners  (Gen.  Stat.  §  298),  its  contention  being 
that  the  board  of  equalization  and  the  board  of  county 
commissioners  were  identical,  and  that  for  that  reason 
the  provision  in  the  act  providing  for  the  general 
powers  and  duties  of  the  board  of  county  commis- 
sioners, which  allowed  an  appeal  from  any  order  or 
decision  made   by  it,  applied  to  decisions  made  by 
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the  board  of  equalization.  The  contention  on  the 
part  of  the  county  is  that  the  board  of  equalization 
and  the  board  of  county  commissioners  were  two  dif- 
ferent and  distinct  bodies. 

This  latter  contention  receives  support  from  the 
language  of  the  revenue  act  which  created  the  board 
of  equalization  and  defined  its  duties  (Laws  1893,  p. 
347,  §  59).  If  it  had  been  the  intention  of  the  legis- 
lature to  have  made  it  the  duty  of  the  board  of  county 
commissioners  as  such  to  equalize  the  assessment  roll 
of  the  county,  a  single  provision  to  that  effect  would 
have  been  all  that  would  have  been  required.  But 
the  act  contained  more  than  such  single  provision. 
It  contained  provisions  sufficient  to  create  a  separate 
board  the  members  of  which  should  be  the  several 
county  commissioners  of  the  county,  and  to  provide 
a  clerk  of  such  board  who  should  be  the  county 
auditor.  Such  provisions  would  have  been  en- 
tirely unnecessary  if  it  had  been  the  intention  to  cast 
upon  the  board  of  county  commissioners  the  duty  of 
equalizing  the  assessment  roll,  instead  of  providing  a 
board  of  equalization  to  discharge  that  duty.  The 
board  of  county  commissioners  was  fully  constituted 
at  the  time  of  the  passage  of  the  revenue  act,  and  the 
fact  that  language  was  used  sufficient  to  create  a  new 
board  and  provide  it  with  a  clerk,  tends  strongly  to 
show  that  such  new  board  was  to  be  created. 

But  the  conclusion  to  which  we  have  come  as  to  the 
provision  for  an  appeal  from  the  decisions  of  the 
board  of  county  commissioners  makes  it  unnecessary 
for  us  to  decide  whether  it  was  the  board  of  county 
commissioners  or  another  board,  called  the  board  of 
equalization,  which  made  the  order  or  decision  from 
which  the  appeal  was  taken  to  the  superior  court. 
The  section  relied*  upon  by  the  water  company  was, 
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and  had  been  from  the  date  of  the  organization  of  the 
territory  of  Washington,  embodied  in  acts  which  pro- 
vided at  length  for  the  duties  and  powers  of  the  board 
of  county  commissioners.  The  equalization  of  the 
assessment  roll  of  the  county  had  been  at  no  time  a 
part  of  the  duties  of  the  board  of  county  commissioners 
provided  for  in  said  acts.  During  all  of  this  time 
there  had  been  in  force  acts  for  the  assessment  and 
collection  of  taxes  and  in  these  had  been  the  provi- 
sions for  the  equalization  of  the  assessment  roll,  and 
upon  whatever  officer  or  board  duties  were  cast  by  the 
provisions  of  these  revenue  acts,  the  performance  of 
such  duties  was  required  as  a  part  of  the  machinery 
provided  for  the  assessment  and  collection  of  taxes, 
and  had  no  connection  with  the  powers  and  duties  of 
such  officers  or  board  provided  for  in  the  acts  relating 
to  their  general  powers  and  dlities.  This  being  so, 
it  could  make  no  difference  whether  the  decision  in 
question  was  made  by  the  board  of  county  commis- 
sioners acting  as  a  board  of  equalization,  or  by  a  sep- 
arate board.  In  either  case  the  section  contained  in 
the  general  act  relating  to  the  powers  and  duties  of 
the  board  of  county  commissioners  and  providing  for 
an  appeal  therefrom  could  not  apply  to  such  decision. 
It  was  made  in  pursuance  of  an  act  providing  in  de- 
tail for  the  assessment  and  collection  of  taxes,  and  in 
that  act  must  be  found  the  right  of  appeal,  if  it  ex- 
ists. And  the  fact  that  the  right  to  appeal  from  any 
decision  is  given  in  the  act  providing  for  the  general 
duties  and  powers  of  the  board  of  county  commis- 
sioners can  have  no  effect  upon  the  decision  required 
of  such  board  by  the  act,'upon  this  special  subject. 

In  Lawry  v.  Board  of  County  CommiasionerSf  12 
Wash.  446  (41  Pac.  190),  it  was  held  by  this  court  that 
the  section  relied  upon  as  authorizing  an  appeal  did 
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not  apply  to  a  decision  made  by  the  board  of  county 
commissioners  which  determined  the  result  of  an 
election  upon  the  question  of  the  removal  of  a  county 
seat;  that  provision  for  an  appeal  referred  only  to  the 
usual  proceedings  of  the  board,  and  not  to  those 
under  a  statute  for  a  special  purpose.  What  was  said 
in  that  case  applies  with  full  force  in  this,  and  might 
well  be  held  to  have  determined  the  question  under 
consideration  in  favor  of  the  contention  of  the  county. 
Under  well  settled  general  rules  for  the  interpreta- 
tion of  statutes,  the  section  authorizing  appeals  con- 
tained in  the  general  act  as  to  boards  of  county 
commissioners,  could  have  no  effect  upon  decisions 
made  by  the  board  in  performing  duties  required  by 
the  revenue  act.  This  interpretation  is  required  by 
the  general  rule  that  provisions  in  a  general  act  do 
not  affect  those  contained  in  a  special  one,  unless  the 
legislative  intent  to  that  effect  is  manifest.  It  is  also 
required  that  effect  may  be  given  to  numerous  special 
provisions  contained  in  the  revenue  act.  The  duties 
to  be  performed  by  the  board  of  equalization  and 
other  officers  in  relation  to  the  assessment  and  col- 
lection of  taxes  might  be  greatly  hindered,  if  not  en- 
tirely prevented,  if  an  appeal  from  decisions  of  the 
kind  involved  in  this  case  could  be  taken  to  the  su- 
perior court.  By  these  provisions  it  is  made  the  duty 
of  the  board  of  county  commissioners  or  board  of 
equalization,  after  having  completed  the  equalization 
of  the  assessment  roll,  to  proceed  to  determine  the 
rate  of  taxation  necessary  to  provide  sufficient  revenue 
for  the  use  of  the  county.  This  can  only  be  intelli- 
gently done  when  the  total  valuation  of  the  property 
in  the  county  has  become  final.  If  from  the  decision 
of  the  board  of  equalization  as  to  such  valuation  an  ap- 
peal ceuld  be  taken  to  the  superior  court  in  behalf  of 

18—14  WASH. 
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oue  of  the  persons  oj  corporations  whose  property  had 
been  assessed,  it  could  be  so  taken  in  behalf  of  a  great 
number,  and  it  might  result  that  there  would  be  no 
basis  upon  which  the  rate  could  be  determined  with 
any  degree  of  certainty.  If  the  right  of  appeal  from 
the  valuation  of  property  made  by  the  board  of  equal- 
ization exists,  such  valuation  must  be  ineffectual  for 
the  purpose  of  taxation  until  such  appeal  has  been 
heard  and  determined.  Consequently,  at  the  time 
when  the  law  requires  the  final  action  of  the  board  of 
county  commissioners  in  levying  the  tax  for  the  en- 
suing year,  it  might  be  that  a  large  part  of  the  prop- 
erty had  not  yet  been  valued  lor  the  purposes  of 
taxation.  In  numerous  other  respects  the  execution 
of  the  various  provisions  of  the  revenue  act  might  be 
interfered  with  if  the  valuation  as  finally  determined 
by  the  board  of  equalization  was  not  the  final  valua- 
tion for  the  purpose  of  the  assessment  of  taxes  for  the 
ensuing  year. 

Beside,  the  question  of  valuation  is  a  matter  of 
opinion  and  cannot  be  reduced  to  a  certainty  by  the 
knowledge  of  any  one,  or  by  any  testimony  that  can 
be  introduced.  It  must  follow  that  valuations  made  by 
different  persons  would  not  be  the  same  upon  like 
property.  Hence,  the  provisions  of  the  constitution 
as  to  assessments  being  equal  and  uniform  can  best 
be  subserved  by  having  the  valuation  of  all  like  prop- 
erty finally  determined  by  the  same  individual  or 
board.  If  an  appeal  from  the  action  of  the  board  of 
equalization  as  to  particular  pieces  of  property  can  be 
taken  to  the  superior  court,  the  valuation  of  some  of 
the  property  will  be  finally  determined  by  the  board 
of  equalization  and  of  other  by  the  superior  court, 
and  an  equal  valuation  made  less  probable. 

It  is  no  doubt  true,  as  urged  by  counsel  for  the 
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water  company,  that  injustice  may  be  done  as  between 
tax-payers  by  the  action  of  the  board  of  equalization, 
but  like  injustice  might  follow  in  case  the  valuation 
was  made  by  the  superior  court.  The  legislature  had 
the  right  to  provide  who  should  finally  determine  the 
valuation  of  the  property  of  the  county  for  the  pur- 
poses  of  taxation,  and  so  long  as  the  person  or  board 
charged  with  that  duty  acts  in  good  faith  there  can  be 
no  relief,  though  by  reason  of  error  in  judgment  the 
assessments  may  be  unequal.  See  State  Railroad  Tax 
CoMeSf  supra;  Oilpatrick  v.  Saco,  57  Me.  277. 

In  our  opinion  the  legislature  never  intended  that 
the  provision  which  alk)wed  an  appeal  from  decisions 
of  the  board  of  county  commissioners  should  apply  to 
its  action  in  the  equalization  of  the  valuation  of  the 
property  of  the  county ;  and  the  decision  of  the  su- 
perior court,  from  which  this  appeal  was  prosecuted, 
was  without  jurisdiction.  It  will,  therefore,  be  re- 
versed and  the  cause  remanded  with  instructions  to 
dismiss  the  appeal. 

Anders  and  Dunbar,  JJ.,  concur. 


Na  2025.    Decided  March  17, 1896.] 


J.  E.  R.  Hill,  Respondent ,  v.  E.  L.  Sawyer  et  al,  De- 
fendantSf  A.  R.  Titlow  et  al.,  Appellants, 
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APPEAL — FINAL  JUDGMENT  IN  EQUITY — EFFECT. 

An  appeal  from  a  final  judgment  in  an  equity  cause  brings  the 
entire  cause,  not  simply  a  part  of  it,  to  the  appellate  court,  and 
each  party  thereto  must  see  that  his  rights  are  protected  in  the  hear- 
ing thereon,  as  he  cannot  subsequently  prosecute  another  appeal 
from  the  same  judgment  for  the  purpose  of  securing  a  determina- 
tion upon  matters  which  could  have  been  raised  in  the  first  appeal. 
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Appeal  from  Superior  Court,  Pierce  County  —  Hon. 
John  C.  Stallcup,  Judge.     Appeal  dismissed. 

Walter  Christian,  for  appellants. 

Oeorge  H.  Walker  (  Walker  &  Fitch,  of  counsel),  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  this  action  to  fore- 
close  a  mortgage  on  certain  real  estate,  asserting  that 
it  was  a  prior  lien  thereon.  A  number  of  others  than 
the  mortgagor  were  made  parties  thereto,  either  as 
original  defendants  or  by  intervention.  Appellant  A. 
R.  Titlow  appeared  and  set  up  a  number  of  lien  claims 
for  material  used  in  the  construction  of  a  building, 
and  as  trustee  he  pleaded  another  mortgage  upon  said 
premises;  and  he  asserted  that  all  of  said  claims  were 
prior  and  paramount  to  the  lien  of  the  plaintiff's 
mortgage.  Appellant  Alice  Titlow,  as  the  owner  of 
said  premises,  she  having  succeeded  to  the  rights  of 
the  original  owner  and  mortgagor,  contested  the  plain- 
tiffs right  to  foreclose.  A  decree  was  rendered  in 
favor  of  plaintiff,  establishing  his  mortgage  claim  as 
a  first  lien  upon  the  premises;  but  the  court  held  that 
a  certain  commission  which  the  mortgagor  had  agreed 
to  pay  for  obtaining  the  loan,  and  which  was  deducted 
from  the  sum  loaned,  and  also  the  attorney's  fee  for 
foreclosing  the  mortgage,  were  not  secured  by  the 
mortgage  as  against  the  parties  defending,  or  some  of 
them.  Whereupon  the  plaintiff  appealed  to  this  court, 
and  a  decision  was  rendered  holding  that  the  plaintiff 
was  entitled  to  a  first  lien  upon  the  premises  under  his 
mortgage  for  both  of  these  items;  and  the  case  was  re- 
manded to  the  lower  court  with  instructions  to  include 
in  the  decree  the  amount  of  such  commission  and  at- 
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torney's  fees.     Hill  v,  Satoyer,  12  Wash.  658  (40  Pac. 
414). 

It  now  appears  that  the  appellants  here  had  also  ex- 
cepted to  certain  of  the  findings  made  by  the  lower 
court,  and  were  at  that  time  prosecuting  an  appeal  to 
this  court,  which  they  subsequently  perfected,  and 
which  is  now  before  us  for  consideration. 

They  contest  the  right  of  the  plaintiff  to  foreclose 
at  all,  on  the  ground  that  the  sum  secured  by  the  mort- 
gage was  not  due,  and  that  none  of  the  mortgage  con- 
ditions had  been  broken;  and  also  claim  that  the  liens 
of  A.  R.  Titlow  in  his  own  right  and  as  trustee  are 
superior  to  the  mortgage  lien  of  the  plaintiff.  And 
they  again  contest  the  right  of  the  plaintiff  to  have 
included  as  a  part  of  his  claim  secured  by  the  mort- 
gage the  attorney's  fee  and  the  commission  aforesaid. 

While  the  question  was  not  raised  by- the  respond- 
ent, we  are  of  the  opinion  that  the  appellants  cannot 
prosecute  this  appeal,  although  they  were  not  within 
the  provisions  of  §  5,  Laws  1893,  p.  121,  as  to  joining, 
their  interests  not  being  affected  similarly  to  the  plain- 
tiff's. Yet  an  appeal  from  a  final  judgment  in  an 
equity  cause  brings  the  entire  cause  here,  not  simply 
a  part  of  it,  and  each  party  thereto  must  see  to  it  that  his 
rights  are  protected  in  that  hearing.  Every  question 
sought  to  be  presented  at  this  time  was  either  expressly 
or  in  effect  decided  on  the  prior  hearing.  The  express 
points  decidf^d  were  that  the  plaintiff  was  entitled  to 
the  benefit  of  his  mortgage  security  for  the  commis- 
sion and  attorney's  fee;  but  this  of  necessity  carried 
with  it  the  proposition  that  he  had  a  right  to  maintain 
his  action  in  consequence  of  a  breach  of  the  mortgage 
conditions.  Otherwise,  he  was  not  entitled  to  anything 
in  that  action,  and  by  reversing  the  judgment  as  to 
these   matters  and  remanding  it  to  the  lower  court 
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with  the  instructions  given,  the  decree  was  in  effect 
affirmed  upon  every  other  proposition.  One  of  these 
was  that  the  plaintiff's  lien  was  the  prior  lien  upon 
the  premises.  Although,  from  the  investigation  we 
have  now  given  said  matters,  we  are  of  the  opinion 
that  the  decision  of  the  lower  court  was  right  except 
on  the  questions  raised  by  the  plaintiff  on  the  former 
appeal;  yet,  if  the  case  were  otherwise,  and  the  pres- 
ent appeal  should  be  entertained,  and  we  should  hold 
that  the  plaintiff  had  no  right  to  foreclose  at  the  time 
his  cu^tion  was  brought,  it  would  present  the  anomaly 
either  of  holding  that  the  plaintiff  was  entitled  to  the 
commission  and  the  attorney's  fee  before  adjudicated 
and  should  be  defeated  as  to  his  principal  claim  in 
that  proceeding, — the  very  foundation  of  his  cause  of 
action,  or  else  that  the  prior  appeal  was  of  no  effect 
and  an  entirely  useless  proceeding. 

It  is  no  part  of  the  duty  or  business  of  courts  to  de- 
cide abstract  questions  of  law  and  fact.  A  final  deci- 
sion is  intended  to  settle  the  controversies  between 
the  parties  in  that  action,  and  it  cannot  be,  from  the 
very  nature  of  the  case,  that  after  an  appeal  from  a 
final  judgment  in  an  equity  cause  and  a  determination 
thereof,  successive  appeals  can  be  prosecuted  from 
that  same  judgment  by  other  parties. 

Dismissed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 
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The  Bank  of  California,  Appellant^  v.  Charles  A. 

Dyer  et  al.,  Respondent 8. 

mortgage  foreclosure  —  DEFICIENCY  JUDGMENT  —  PLEADING —  FAIL- 
URE TO  MAKE  FINDINGS. 

Where  the  holder  of  notes  secured  hy  mortgage  forecloses  the 
mortgage  without  asking  and  obtaining  a  deficiency  judgment,  but 
upon  obtaining  a  decree  of  foreclosure  surrenders  and  cancels  the 
notes,  he  has  no  further  right  of  action  upon  collateral  security 
placed  in  his  hands  to  secure  the  payment  of  such  notes. 

The  relief  to  which  plaintiff  is  entitled,  In  an  action  in  which 
there  is  no  answer,  cannot  exceed  what  is  demanded  in  the  com- 
plaint. 

Failure  of  the  trial  court  to  make  a  finding  is  not  matter  for  re- 
view on  appeal,  unless  there  was  a  request  for  the  finding,  and  ob- 
jection for  want  of  one  urged  at  or  before  the  time  of  the  entry  of 
a  decree. 

Appeal  from  Superior  Court,  JeflTerson  County. — 
Hon.  R.  A.  Ballinoer,  Judge.     Affirmed. 

W.  W,  FelgeVf  Del  Gary  Smithy  and  Oeorge  H.  Jones^ 
for  appellant. 

Trumbull  &  Trumbull^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  suit  was  brought  by  the  appellant 
to  foreclose  a  mortgage  upon  real  estate  executed  by 
respondents  Charles  A.  Dyer  and  Sophie  Dyer  to  the 
respondent  State  Bank  securing  to  said  State  Bank  the 
promissory  note  of  the  said  respondents  Dyer  bear- 
ing even  date  with  said  mortgage  in  the  sum  of  seventy- 
eight  hundred  dollars.  The  complaint  alleges  that  the 
note  was  assigned  to  the  appellant  prior  to  its  maturity. 
The  respondents  made  separate  answers.  In  addition 
to  setting  up  two  affirmative  defenses,  the  nature  of 
which  is  disclosed  by  the  findings,  the  respondent 
bank  by  cross-complaint  sought  the  foreclosure  of  said 
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mortgage  in  its  own  right  as  owner  thereof,  and  of  the 
note  so  secured.  Appellant  having  replied  to  the  af- 
firmative matter  and  cross-complaint,  and  the  cause 
having  proceeded  to  trial,  findings  and  conclusions 
were  duly  made  by  the  lower  court,  and  a  decree  en- 
tered  in  favor  of  the  respondent  bank,  and  the  case  is 
here  upon  an  appeal  therefrom.  The  lower  court 
found  among  other  things: 

"  6th.  That  prior  to  the  1  st  of  January,  1893,  the  de- 
fendant, the  State  Bank  of  Washington,  was  indebted 
to  the  plaintiff,  the  Bank  of  California,  upon  an  over- 
draft in  the  sum  of  fifteen  thousand  dollars  ($15,000); 
that  on  the  18th  day  of  January,  1894,  in  payment  of 
said  indebtedness,  the  State  Bank  of  Washington 
made,  executed  and  delivered  to  the  plaintiff,  the  Bank 
of  California,  its  warranty  deed  of  the  following  de- 
scribed real  estate,  then  owned  by  it,  situated  in  the 
city  of  Port  Townsend,  Jefferson  county,  Washington, 
to  wit:  The  west  half  (1-2)  of  lot  three  (3)  in  block 
thirty-nine  (39)  of  the  city  of  Port  Townsend;  that 
at  the  time  of  the  execution  of  said  deed  it  was  mutu- 
ally agreed  by  the  parties  thereto  that  the  Bank  of 
California  would  re-convey  said  property  to  the  State 
Bank  of  Washington  upon  the  payment  of  ($15,000) 

and  interest  within days;   that  thereafter  on  the 

15th  day  of  February,  1893,  it  was  further  agreed  that 
the  plaintiff  herein  would  re-convey  said  property  to 
this  defendant,  the  State  Bank  of  Washington,  at  the 
expiration  of  four  months  from  the  15th  day  of  Feb- 
ruary, 1893,  conditioned  that  the  State  Bank  of  Wash- 
ington would  pay  the  Bank  of  California  five  thousand 
dollars  ($5,000)  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  in  sixty  days  from  date,  five  thous- 
and dollars  ($5,000)  with  like  interest  in  ninety  days 
from  date,  and  five  thousand  dollars  ($5,000)  with  like 
interest  four  months  from  date;  that  in  accordance 
with  the  said  agreement  the  State  Bank  of  Washing- 
ton executed  its  three  several  promissory  notes  to  the 
Bank  of  California  on  the  15th  day  of  February, 
1893. 
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"7th.  That  thereafter,  on  the  15th  day  of  May, 
1893,  the  State  Bank  of  Washington  suspended  busi- 
ness and  proceeded  to  wind  up  its  affairs  as  a  banking 
corporation,  all  of  which  was  known  by  the  Bank  of 
California  within  a  few  days  thereafter. 

"8th.  That  on  or  about  the  15th  day  of  June,  1893, 
the  president  of  the  State  Bank  of  Washington,  pre- 
tending to  act  for  the  said  bank,  delivered  to  the 
Bank  of  California  the  note  and  mortgage  executed  by 
the  said  Charles  A.  and  Sophie  E.  Dyer  to  the  said 
State  Bank  of  Washington,  as  a  pretended  collateral 
security  to  the  said  three  notes,  given  by  the  said 
State  Bank  of  Washington  to  the  Bank  of  California 
on  the  15th  day  of  February,  1893;  that  the  said  pre- 
tended transfer  of  the  said  note  and  mortgage  was 
made  without  any  consideration  whatever  and  w^as 
wholly  unauthorized  and  made  without  the  knowledge 
or  consent  of  the  State  Bank  of  Washington  or  its 
board  of  trustees. 

"9th.  That  thereafter,  on  or  about  the  12th  day  of 
April,  lb94,  the  plaintiff,  the  Bank  of  California, 
electing  to  consider  the  said  warranty  deed  as  a  mort- 
gage, commenced  its  action  in  the  superior  court  of 
Jefferson  county,  Washington  to  foreclose  the  same, 
and  in  its  complaint  alleged  the  execution  of  said 
deed  on  the  18th  day  of  January,  1893,  in  payment  of 
the  said  indebtedness  of  $15,000.00,  the  subsequent 
agreement  to  re-convey  the  property  described  in  the 
said  deed  to  the  State  Bank  of  Washington,  and  the 
execution  of  the  said  notes  in  accordance  with  the 
said  agreement,  as  appears  in  finding  number  six 
herein,  and  prayed  for  the  foreclosure  of  said  warranty 
deed  and  that  the  premises  therein  described  be  sold 
to  satisfy  the  said  sum  of  fifteen  thousand  dollars,  in- 
terests and  costs,  and  that  no  deficiency  judgment  was 
prayed  for  in  the  said  complaint. 

"  10th.  That,  by  reason  of  the  Bank  of  California  in 
said  action  in  the  said  superior  court  of  Jefferson 
county,  Washington,  electing  to  foreclose  the  said 
warranty  deed  as  a  mortgage  and  not  praying  for  a 
deficiency  judgment,  the  State  Bank  of  Washington 
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did  not  appear  in  the  said  action,  and  on  the  10th 
day  of  May,  1894,  its  default  was  entered,  and  a  decree 
of  said  court  was  rendered  foreclosing  said  deed  as  a 
mortgage  and  ordering  the  sale  of  the  said  premises 
to  satisfy  the  said  sum  of  $15,000.00,  interests  and 
costs,  and  the  said  promissory  notes  were  surrendered 
hy  the  said  Bank  of  California,  and  were  duly  can- 
celed by  the  clerk  of  the  court  according  to  the  rules 
and  practice  of  the  said  court." 

The  court  thereupon  concluded  that  the  appellant 
was  not  the  owner  of  the  note  and  mortgage  in  ques- 
tion and  had  no  interest  therein,  and  that  the  re- 
spondent State  Bank  was  the  owner  of  said  note  and 
mortgage,  and  entered  a  decree  accordingly.  The  ap- 
pellant has  challenged  the  correctness  of  these  find- 
ings and  conclusions,  and  we  have  carefully  gone  over 
the  entire  record.  The  findings  rest  very  largely 
upon  admissions  contained  in  the  pleadings,  and  we 
are  not  satisfied  that  they  are  incorrect  or  should  be 
disturbed.  Appellant,  also,  in  substance  contends 
that  the  decree  should  have  been  in  its  favor,  notwith- 
standing the  findings.  As  already  noticed,  the  court 
found  that  appellant  accepted  the  deed  from  respond- 
ent bank  in  full  payment  of  said  bank's  over-draft 
with  appellant.  It  also  appears  that  it  elected  to  treat 
the  conveyance  as  a  mortgage,  and  to  take  a  decree  of 
foreclosure  merely,  that  it  thereupon  surrendered  and 
canceled  the  notes,  and  that  it  never  sought  nor  ob- 
tained any  personal  judgment  against  the  respondent 
bank.  It  has,  therefore,  neither  notes,  judgment,  nor 
other  claim  against  respondent  bank,  and  hence  has 
no  interest  in,  or  claim  to,  the  note  and  mortgage  in 
question.  Appellant  insists  that  it  was  not  necessary 
in  the  foreclosure  proceedings  instituted  by  it,  to  ask 
or  obtain  any  deficiency  judgment,  but  that  it  was  en- 
titled  in  that  action  to  a 
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''Personal  judgment  for  the  whole  amount  due,  and 
that  this  is  such  a  judgment  as  to  constitute  a  lien 
upon  the  real  estate  of  the  debtor,  and  that  it  will  sup- 
port an  execution  for  the  sale  of  other  property  of  the 
defendant." 

To  this  there  are  two  answers:  (1)  It  did  not  obtain 
such  a  judgment  or  decree;  (2)  it  was  not  entitled  to 
any  other  or  dififerent  relief  than  that  prayed  for  by  it 
in  the  complaint  in  such  foreclosure  proceedings. 

''The  relief  granted  to  a  plaintiff  in  a  case  in  which 
there  is  no  answer,  cannot  exceed  that  which  he  de- 
mands in  his  complaint.  It  is  not  sufficient  that  he 
states  facts  sufficient  to  entitle  him  to  the  relief;  he 
must  also  ask  for  it  .  .  .  The  complaint  must  ask 
for  a  judgment  for  the  deficiency,  if  any  shall  exist 
after  the  sale,  ...  in  order  to  authorize  the  court 
to  render  such  a  judgment."  Simonson  v.  Blake^  12 
Abb.  Pr.  331;  2  Jones,  Mortgages  (5th  ed.),  §1475;  Par^ 
rott  V,  Den,  34  Cal.  79;  Lamping  v.  Hyatt,  27  Cal.  99. 

Moreover,  we  think  that  it  obtained  all  the  relief  to 
which  it  was  entitled  in  the  original  foreclosure  pro- 
ceeding, aS'  the  present  record  demonstrates.  Let  us 
consider  in  what  position  it  then  stood.  It  had  elected 
to  treat  as  a  mortgage  a  conveyance  made  by  the  re- 
spondent to  it,  which  conveyance  was  absolute  in 
form.  Assuming  its  right  so  to  do,  what  did  that 
mortgage  secure?  Certainly  not  the  notes,  because 
they  were  not  then  in  existence — in  fact  were  not 
made  for  a  month  thereafter.  Sec.  626,  Code  Proc, 
reads: 

"When  there  is  no  express  agreement  in  the  mort- 
gage, nor  any  separate  instrument  given  for  the  pay- 
ment of  the  sum  secured  thereby,  the  remedy  of  the 
mortgagee  shall  be  confined  to  the  property  mortgaged.^^ 

Thus  it  will  be  seen  that  the  instrument  which  they 
elected  to  treat  as  a  mortgage  contained  no  express 
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agreement  for  the  paymeut  of  any  sum,  nor  was  it 
given  to  secure  any  "separate  instrument  given  for 
the  payment,  etc.",  and  we  think  appellant  entertained 
a  just  conception  of  its  legal  rights  under  that  instru- 
ment when  it  instituted  a  proceeding  in  foreclosure, 
confining  the  relief  sought  to  the  property  mortgaged. 
It  is  at  least  doubtful  if  in  that  action  it  was  entitled 
to  anything  more.  But  however  this  may  be  the  fact 
remains  that  it  sought  and  obtained  a  decree  of  fore- 
closure merely. 

In  view  of  the  conclusion  reached  by  us  upon  this 
branch  of  the  case,  it  becomes  unnecessary  to  consider 
whether  the  transfer  of  the  note  and  mortgage  by  the 
president  of  the  respondent  bank  after  its  suspension 
was  or  was  not  authorized,  or  whether  there  was  any 
consideration  to  support  it. 

One, other  question  remains  to  be  noticed.  It  is 
claimed  that  the  court  erroneously  failed  to  allow  ap- 
pellant's claim  for  taxes  paid  upon  the  mortgaged 
premises.  But  it  does  not  appear  that  the  court  made 
or  was  requested  to  make,  any  finding  upon  the  sub- 
ject, or  that  any  objection  was  made  thereto  in  the 
lower  court. 

"To  make  such  irregularity  available  on  appeal  a 
timely  request  and  objection  at  or  before  the  time  of 
the  entry  of  the  decree  must  be  shown."  Washington 
Rock  Plaster  Co.  v.  Johnson,  10  Wash.  445  (39  Pac. 
115). 

It  follows  that  the  decree  must  be,  and  it  is  affirmed. 
Anders,  Dunbar  and  Scott,  JJ.,  concur. 
HoYT,  C.  J.,  dissents. 
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Thompson,  Appellant.  ^  ^ 


CRIMINAL   LAW  —  EVIDENCE  OF  OTHER  CRIMEB  —  INTERPRETER. 

In  a  prosecution  for  rape,  it  is  error  to  admit  in  evidence  over 
objection,  teetimony  of  a  conversation  had  with  defendant,  in  which 
he  was  alleged  to  have  said,  referring  to  the  prosecutrix, "I  suppose 
you  want  to  get  me  in  the  same  trouble  with  that  old  lady  as  you 
did  with  the  little  girl,"  and  to  permit  the  witness  to  answer  the 
farther  question,  "  whether  or  not  that  trouble  with  the  little  girl, 
referred  to  in  that  conversation,  related  to  some  sexual  matter  be- 
tween himself  and  the  little  girl."    (Hoyt,  C.  J.,  dissents). 

When  an  interpreter  is  necessary  in  the  trial  of  a  criminal  case, 
he  should  be  neither  a  witness  nor  an  interested  party. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Emmett  N.  Parker,  Judge.     Reversed. 

Fred  Cr.  Merrill^  and  Knight  &  Hollis,  for  appellant. 
B.  W.  CoineVy  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Appellant  was  tried  and  convicted,  in 
the  superior  court  of  Pierce  county,  upon  an  informa- 
tion charging  him  with  the  crime  of  rape.  Numerous 
grounds  of  error  are  assigned,  but  reliance  is  mainly 
had  on  certain  rulings  of  the  lower  court  in  admitting 
testimony  over  appellant's  objections,  and  in  charging 
the  jury.  We  have  reached  the  conclusion  that  the 
conviction  must  be  set  aside  and  a  new  trial  ordered, 
because  of  error  in  the  admission  of  evidence. 

, During  the  examination  of  Mrs.  King,  a  witness  for 
the  state,  she'  was  permitted,  over  the  objection  of  ap- 
pellant's counsel,  to  relate  a  conversation  occurring 
between  herself  and  appellant  subsequent  to  the  time 
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of  the  commission  of  the  alleged  offense,  in  the  course 
of  which  the  appellant  said  to  her:  "I  suppose  you 
want  to  get  me  in  the  same  trouble  with  that  old  lady 
[referring  to  the  prosecutrix]  as  you  did  with  the  lit- 
tle girl."  '  It  appears  that  the  prosecutrix  is  the  aunt 
of  the  witness  and  also  lived  with  her.  Thereupon 
the  following  question  was  asked:  ''You  may  state, 
Mrs.  King,  whether  or  not  that  trouble  with  the  little 
girl,  referred  to  in  that  conversation,  related  to  some 
sexual  matter  between  himself  and  the  little  girl,'' 
and  the  objection  of  appellant's  counsel  having  been 
overruled,  the  witness  answered,  "  Yes,  sir."  Counsel 
for  the  ^tate  insisted  below  that  this  was  competent 
for  the  purpose  of  showing  that  appellant  knew  "  the 
nature  of  the  trouble  that  he  was  about  to  get  into," 
although  no  charge  had  at  that  time  been  preferred. 

We  think  that  the  objection  should  have  been  sus- 
tained and  the  testimony  excluded.  The  condition  of 
the  record  did  not  justify  it,  and  it  needs  no  argument 
to  demonstrate  that  its  admission  could  not  fail  to  prej- 
udice the  minds  of  the  jurors  against  the  appellant. 
It  had  no  legitimate  bearing  on  the  only  question 
which  the  jury  were  called  upon  to  determine,  and  was 
better  calculated  to  inflame  their  passions  than  per- 
suade their  judgments.  The  state  "  demands  justice, 
not  victims,"  and,  considering  the  character  of  the  Ac- 
cusation, it  was  peculiarly  the  duty  of  the  trial  court 
to  see  that  the  rights  of  the  accused  were  rigidly 
guarded,  and  that  all  attempts  to  prejudice  the  jury 
against  him  were  promptly  suppressed.   . 

"  When  incompetent  evidence  may  have  a  tendency 
to  arouse  the  prejudices  of  the  jury,  it  cannot  be 
deemed  harmless."  3  Rice,  Evidence,  p.  419d,  and  au- 
thorities there  cited. 

In  this  case  the  character  of  the  evidence   thus 
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wrongfully  received  was  such  as  to  leave  no  doubt  as 
to  its  effect  upon  the  verdict.  Its  virus  tainted  the 
whole  case  and  became  a  factor  in  producing  the  re- 
sult. 

We  have  examined  the  charge  and  think  it  fairly 
stated  the  law.  The  character  of  the  evidence  was 
such  as  would  have  justified  an  instruction  (had  one 
been  requested)  defining  the  offense  of  simple  assault, 
and  permitting  a  verdict  therefor  to  be  found. 

As  the  case  must  be  tried  again,  we  deem  it  proper 
to  say  that  if  it  becomes  necessary  to  have  an  inter- 
preter for  any  of  the  witnesses  produced,  such  inter- 
preter should  not  himself  be  a  witness  nor  an  interested 
party.  In  the  former  trial  it  was  found  necessary  to 
have  an  interpreter  for  the  principal  witness  for  the 
state,  and,  against  the  appellant's  protest,  her  hus- 
band, who  was  also  a  witness,  and  related  to  the  prose- 
cutrix as  well,  was  permitted  to  act  as  such  interpreter. 
No  necessity  existed  calling  for  such  a  course  of  pro- 
ceeding. Counsel  for  the  state  should  have  known 
that  the  services  of  an  interpreter  would  be  required 
in  taking  the  testimony  of  his  principal  witness,  and 
have  xnade  provision  accordingly,  and  it  would  have 
been  proper  to  have  continued  the  case  until  the  ser- 
vices of  a  competent,  disinterested  interpreter  could 
have  been  procured.  How  far  the  course  of  the 
former  trial  in  this  regard  should  be  held  to  affect  the 
result  we  are  not  called  upon,  to  determine,  as  for  other 
reasons  the  conviction  must  be  reversed  and  the 
cause  remanded. 

Anders,  Scott  and  Dunbar,  JJ.,  concur. 

JIoYT,  C.  J.  (dissenting). — I  think  that  the  evidence 
referred  to  in  the  foregoing  opinion  was  admissible  for 
the  purpose  to  which  it  was  limited  by  the  trial  court. 
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The  defendant  had,  in  connection  with  the  charge  for 
which  he  was  prosecuted  in  this  action,  referred  to  a 
certain  other  transaction,  and  to  make  this  reference 
intelligible  it  was  necessary  that  the  nature  of  the 
transaction  referred  to  should  be  known,  and  only  to 
that  extent  and  for  that  purpose  did  the  court  allow 
testimony  to  be  introduced  as  to  such  transaction.,  in 
my  opinion  the  judgment  should  be  affirnaed/; 


I  No.  2027.    Decided  Marcb  18,  3606.] 

Tacoma  Gas  and  Electric  Light  Company,  Respond- 
ent,  V.  The  City  op  Tacoma,  Appellant, 

MUNICIPAL  GOBPORATION8 — POWBB  TO  REGULATE  PRICE  OF  LIGHT. 

A  delegation  of  powers  wiU  not  be  presumed  in  favor  of  a  muni- 
cipal corporation,  but  must  be  clearly  conferred  by  express  statutory 
enactment,  unless  they  be  such  as  are  necessary  to  its  corporate  ex- 
istence. 

The  provision  in  the  charter  of  a  city  of  the  first  class  authoris- 
ing the  enactment  of  ordinances  fixing  the  price  of  gas  to  be 
furnished  to  the  city  and  its  inhabitants  is  of  no  force  or  effect, 
when  the  only  power  granted  the  city  in  that  respect  is  contained 
in  Laws  1889-90,  p.  215,  i  5,  subd.  15,  authorizing  such  cities  to  pro- 
vide for  lighting  the  streets  and  furnishing  the  inhabitants  with 
gas  or  other  light,  **  and  to  regulate  and  control  the  use  thereof." 

A  city  cannot  adopt  a  charter  empowering  it  to  fix  the  price  of 
gas  to  be  furnished  its  inhabitants,  under  a  constitutional  provision 
(art.  11,  flO)  authorizing  cities  of  a  specified  population  to  frame 
charters  for  their  own  government,  consistent  with  and  subject  to 
the  constitution  and  laws,  where  a  general  law  authorizes  such  cities 
to  regulate  and  control  the  use  of  gas,  but  contains  no  provision  as 
to  price. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Affirmed. 
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James  Wickerahanif  and  Stacy  W.  QibhSy  for  appel- 
lant. 

Stiles,  Stevens  &  Tillingha^t,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  plaintiff  to 
resti^ain.  the  city  of  Tacoma  from  enforcing  an  ordi- 
nance re.gulating  the  charge  for  gas  furnished  its 
citizens.  The  complaint  in  substance  alleged  the  in- 
corporation of  plaintiff  in  the  State  of  Washington, 
the  corporate  existence  of  the  city  under  the  laws  of 
the  Territory  of  Washington  and  its  subsequent  adop- 
tion of  a  freeholders'  charter  under  the  constitution. 
The  grant  by  ordinance  in  1884  to  John  W.  Sprague,  his 
associates  and  assigns  of  the  right  and  privilege  to  sup- 
ply the  city  of  Tacoma  and  its  inhabitants  with  light 
by  gas,  electricity  or  other  means,  and  to  lay  pipes  in 
the  streets  for  this  purpose.  The  acceptance  of  the 
franchise  by  Sprague,  and  building  of  said  works  and 
laying  of  pipes  and  furnishing  of  gas  to  the  inhabi- 
tants of  Tacoma  by  the  Tacoma  Light  and  Water  Co., 
the  assignee  of  Sprague.  The  assignment  of  the  fran- 
chise by  the  Light  and  iVater  Company  to  plaintiff. 
That  the  rates  now  charged  are  reasonable.  That  in 
violation  of  plaintiff's  rights  the  city  enacted  an  ordi- 
nance on  June  25, 1895,  fixing  maximum  rates  for  gas 
at  $1.50  per  thousand  cubic  feet  for  lighting,  and  $1.25 
for  heating.  That  plaintifiF  is  the  only  person  or  cor- 
poration engaged  in  supplying  gas  in  the  city  of  Ta- 
coma. That  the  rates  fixed  bv  the  ordinance  are  not 
reasonable  and  that  the  ordinance  is  ultra  vires  and 
void.  That  many  suits  will  be  brought  against  its 
employees  for  a  violation  of  the  ordinance,  to  the 
great  damage  of  plaintifiF,  and  cause  irreparable  in- 
jury.    Wherefore,  the  plaintifiF  prayed  for  an  injunc- 

19  —  14  WASH. 
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tion  restraining  the  city  from  enforcing  the  ordinance 
against  the  plaintiff,  its  agents  or  servants  during  the 
life  of  its  franchise. 

Upon  a  hearing  after  notice  given  the  court  en- 
joined the  enforcement  of  the  ordinance  pending  the 
final  disposition  of  the  case,  and  the  city  has  appealed 
therefrom.  A  preliminary  question  is  raised  over  the 
refusal  of  the  court  to  permit  the  defendant  to  read 
certain  affidavits  upon  the  hearing.  We  do  not  regard 
this  as  material,  it  appearing  that  the  application  was 
made  and  the  injunction  granted  solely  upon  the 
ground  that  under  the  facts  stated  in  the  complaint 
the  city  had  no  power  to  enact  or  enforce  an  ordinance 
against  the  plaintiff's  fixing  rates.  The  question  of  the 
unreasonableness  of  the  rates  being  waived  for  the 
purposes  of  thfit  hearing,  we  shall  confine  our  atten- 
tion to  the  question  of  power.  It  is  contended  by  re- 
spondent that  under  the  franchise  the  city  surrendered 
whatever  rights  it  may  have  had  to  fix  the  rates,  to 
Sprague  and  his  assignees,  and  only  imposed  the  con- 
dition that  the  rates  should  be  reasonable.  The  sec- 
tion of  the  ordinance  in  question  is  as  follows: 

''Sec.  1.  That  John  W.  Sprague,  his  associates  and' 
assigns  are  hereby  granted  the  right  and  privilege  to 
construct  and  maintain  within  the  corporate  limits  of 
the  city  of  Tacoma,  works  as  may  be  necessary  or  con- 
venient for  the  manufacture,  production,  generation 
and  supply  to  the  said  city  and  its  inhabitants  of  light 
by  gas,  electricity  or  other  means,  for  which  he  or 
they  are  hereby  authorized  and  empowered  to  charge 
the  consumer  reasonable  rates.'' 

The  respondent's  contentions  are  based  upon  two 
grounds.  One  is  that  the  grant  was  in  the  nature  of 
a  contract  and,  the  company  having  fixed  the  rate  at 
$2.00,  the  city  could  not  decide  that  it  was  unreason- 
able and  fix  a  lower  rate.     It  is  conceded  that  the  state 
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by  a  general  law  could  regulate  such  charges  unless 
the  license  took  the  form  of  a  contract  waiving  the 
right.  It  is  also  conceded  that  the  state  could  by  ex- 
press enactment  delegate  such  power  to  municipalities. 
It  is  not  contended  that  the  state  has  fixed  the  rate 
and  the  respondent  contends  that  it  has  not  delegated 
the  power  to  do  so,  and  it  is  4o  this  question  that  we 
shall  direct  our  attention.  It  is  a  well  settled  rule  of 
construction  that  a  delegation  of  powers  will  not  be 
presumed  in  favor  of  a  municipal  corporation  unless 
they  be  such  as  are  necessary  to  its  corporate  existence, 
but  that  the  same  must  be  clearly  conferred  by  ex- 
press statutory  enactment.  Minium  v.  Larue,  23  How. 
435;  Pennsylvania  JR.  R.  Co.  v.  Canal  Cams.,  21  Pa.  St. 
9-22;  Dillon's  Municipal  Cor.,  (4th  Ed.),  §91;  Louis- 
ville  Natural  Qas  Co.  v.  State,  135  Ind.  49  (34  N.  E. 
704);  City  of  St.  Louis  v.  Bell  Telephone  Co.,  96  Mo.  623 
(10  S.  W.  197). 

The  ordinance  containing  §  1  aforesaid  granting  the 
right  was  passed  in  1884,  under  the  special  charter  of 
the  city  enacted  in  1883,  wherein  there  was  no  dele- 
gation  of  power  to  do  anything  but  license  the  laying 
of  gas  pipes  and  the  furnishing  of  gas.  In  1886  the 
special  charter  of  that  year  (Laws,  p.  202)  did  confer 
the  general  power  to  fix  rates  for  gas  upon  the  city  of 
Tacoma,t)ut  it  expressly  prohibited  the  exercise  of 
the  power  as  to  persons  or  corporations  then  furnish- 
ing gas  further  than  the  ordinance  granting  the 
privilege  did  so.  But  the  dependence  of  the  city  is 
based  upon  certain  provisions  of  its  freeholders' 
charter  of  1890,  which  are  as  follows  in  substance : 

"  The  city  shall  have  power  to  fix  the  price  of  water 
and  light  furnished  to  inhabitants  of  the  city  by  any 
person  or  corporation  other  than  the  city,  and  to 
regulate  the  supply  and  use  thereof,  whether  by  per- 


292  TACOMA  GAS  A  ELECTRIC  LIGHT  CO.  v.  TACOMA. 

Opinion  of  the  Court —  Scott,  J.  [14  Wash. 

sons  or  corporations  now  holding  franchises  or  here- 
after obtaining  franchises." 

"  To  provide  for  erecting,  purchasing,  appropriating 
or  otherwise  acquiring  water  works,  gas  works  or 
electric  light  plants  within  or  without  the  corporate 
limits  of  said  city,  to  supply  said  city  and  its  inhabi- 
tants with  water  and  light,  or  to  authorize  the  con- 
struction of  same  by  others,  and  to  regulate  and  con- 
trol the  use  and  price  of  the  water  or  light  so  supplied.'^ 

**  To  provide  for  lighting  the  streets  and  all  public 
places,  and  for  furnishing  the  inhabitants  of  the  city 
with  gas  or  other  light,  and  to  erect  ...  or 
authorize  the  erection  and  maintenance  of  such  works 
as  may  be  necessary  and  convenient  therefor,  and  to 
regulate  and  control  the  use  thereof." 

**And  such  other  powers  and  privileges  not  hereiu 
specifically  enumerated  as  are  incident  to  municipal 
corporations  of  like  character  and  degree  not  incon- 
sistent with  the  constitution  and  the  general  laws." 

Reliance  is  also  had  upon  section  7  of  Laws  1889-90,. 

p.  224,  viz  : 

*'  Any  city  adopting  a  charter  under  the  provisions 
of  this  act  shall  have  all  the  powers  which  are  now  or 
may  hereafter  be  conferred  upon  incorporated  towns 
or  cities  by  the  laws  of  this  state,  and  all  such  powers 
as  are  usually  exercised  by  municipal  corporations  of 
like  character  and  degree,  whether  the  same  shall  be 
specifically  enumerated  in  this  act  or  not."       • 

The  two  first  paragraphs  quoted  profess  t^  author- 
ize the  enactment  of  ordinances  fixing  the  price  of 
gas,  whether  furnished  by  the  city  itself  or  by  third 
persons.  But  these  provisions  are  without  force  be- 
cause they  contravene  the  very  statute  under  which 
this  charter  was  made. 

The  legislature  of  1890,  to  open  the  way  for  the 
operation  of  that  portion  of  the  constitution  which 
authorizes  cities  of  a  certain  population  to  frame  their 
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own  charters,  passed  what  is  known  as  the  Enabling 
Act  for  cities  of  the  first  class.     Laws  1890,  p,  215. 
Subdivision  14,  §5  (p.  220),  is  in  these  words: 

"  To  provide  for  erecting,  purchasing  or  otherwise 
acquiring  water  works  within  or  without  the  corporate 
limits  of  said  city,  to  supply  said  city  and  its  inhabi- 
tants with  water,  or  to  authorize  the  construction  of 
same  by  others  when  deemed  for  the  best  interests  of 
such  city  and  its  inhabitants,  and  to  regulate  and  con- 
trol the  use  and  price  of  the  water  so  supplied.'^ 

This  paragraph  was  amplified  by  the  charter  makers 
so  as  to  cover  gas  works  and  electric  light  plants. 
But  the  very  next  subdivision  of  the  statute  covered 
the  subject  of  light.  Subdivision  15  of  §  5  is  as  fol- 
lows: 

"  To  provide  for  lighting  the  streets  and  all  public 
places,  and  for  furnishing  the  inhabitants  thereof 
with  gas  or  other  lights,  and  to  erect  or  otherwise  ac- 
quire and  to  maintain  the  same,  or  to  authorize  the 
erection  and  maintenance  of  such  works  as  may  be 
necessary  and  convenient  therefor,  and  to  regulate  and 
control  the  use  thereof. ^^ 

It  is  worthy  of  note  that  the  legislature  thus,  in  two 
paragraphs  relating  to  kindred  subjects,  expressly 
conferred  the  power  to  fix  the  price  of  water,  and 
withheld  it  as  to  gas  or  other  light,  thus  limiting  the 
power  over  purveyors  of  gas  to  **  regulation." 

Some  claim  is  also  made  by  the  city  that  the  power 
to  fix  rates  was  conferred  by  virtue  of  certain  pro- 
visions contained  in  the  constitution,  which  declared 
that  — 

**Any  city  containing  a  population  of  twenty  thou- 
sand inhabitants  or  more*  shall  be  permitted  to  frame 
a  charter  for  its  own  government  consistent  with  and 
subject  to  the  constitution  and  laws  of  this  state." 
See  art.  11,  §10. 
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"Any  county,  city,  town  or  township  may  make  and 
enforce  within  its  limits,  all  such  local,  police,  sani- 
tary and  other  regulations  as  are  not  in  conflict  with 
general  laws.     Article  11,  §  11  — 

which  it  is  contended  are  self  executing,  and  that  as 
the  legislature  has  not  fixed  such  rates  the  ordinance 
was  not  in  conflict  with  any  general  law,  and  was  a 
valid  and  legitimate  exercise  of  municipal  powers 
under  the  constitution.  It  is  sufiicient  to  say,  how- 
ever, that  the  legislature  having  passed  a  general  law 
upon  the  particular  subject,  the  power  to  fix  such 
rates  must  be  found  therein,  if  at  all. 

Being  of  the  opinion  that  the  city  had  no  power  to 
fix  the  rate  and  that  the  case  was  a  proper  one  for  the 
issuance  of  an  injunction,  the  action  of  the  court  is 
aflSrmed. 

HoYT,  C.  J.  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 


14  "294 

^   <g*  [No.  2109.    Decided  March  18, 1896.] 

Frank   T.  Cantara,  Appellant^  v.  James  E.  Black- 

WELL,  Respondent 

8UBPABTNER8HIP  —  EYIDENCS  TO  ESTABLISH — BIQHTS  ACQUIBED  UNDER 

—  LACHES. 

A  finding  that  a  contract  of  partnership  in  regard  to  government 
work  was  never  entered  into  hetween  plaintiff  and  defendant  is  sna- 
tained  by  evidence  that  defendant  wrote  an  unsigned  memorandum 
agreeing  to  give  plaintiff  half  the  profits  received  by  him  from  such 
work,  and  that  a  contract  in  accordance  therewith  was  subsequently 
prepared,  which  defendant  refused  to  sign  until  plaintiff  secured 
bondsmen  for  defendant  according  to  their  original  agreement,  which 
plaintiff  refused  to  do. 

All  rights  under  an  agreement  by  one  having  a  government  con- 
tract to  give  another  an  interest  therein  on  condition  that  tlie  latter 
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should  give  the  former  a  bond  to  secure  him  to  a  certain  extent 
from  loes  under  the  contract,  is  lost  by  a  delay  by  the  latter  to 
tender  a  good  bond  for  more  than  two  years  after  the  rejection  of 
an  in  sufficient  bond  offered  by  him. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H,  pRXTCHARD,  Judge.     AflSrmed. 

Coiner  &  ShackUfordj  and  James  Garvey,  for  appel- 
lant. 

John  D.  Fletcher,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  the  plain- 
tiff for  a  partnership  accounting  and  the  establishing 
of  a  trust  in  one-half  of  certain  funds  which  were  to 
come  into  the  hands  of  the  defendant  from  the  United 
Sttftes  government,  in  payment  for  ^he  building  of  a 
dry  dock  at  Port  Orchard,  which  was  being  built  by 
the  firm  of  Byron  Barlow  &  Co.  The  defendant  was 
a  member  of  said  firm,  and  the  plaintiff  claimed  that 
he  was  a  sub-partner  with  the  defendant  on  this  con- 
tract. From  a  judgment  rendered  against  him  he 
has  appealed. 

The  only  questions  raised,  as  we  view  the  case,  are 
ones  of  fact.  It  appears  that  plaintiff,  defendant  and 
a  firm  of  contractors  known  as  Sheehan  &  Booker 
first  made  arrangements  for  submitting  a  bid  for  the 
work,  and  that  in  pursuance  of  such  arrangements  a 
bid  was  8ul;)mitted,  which  was  rejected  by  the  govern- 
ment, as  were  all  other  bids,  and  new  bids  were  ad- 
vertised for  under  conditions  which  required  a  certi- 
fied check  for  $25,000  to  accompany  the  bid,  and  re- 
quired a  bond  in  the  sum  of  $100,000  from  the  suc- 
cessful bidder  for  the  faithful  performance  of  the 
contract.     It  seems  that  Sheehan  &  Booker  then  re- 
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fused  to  proceed  further,  but  Blackwell  and  Cantara 
concluded  to  try  to  put  in  another  bid,  but  that  no 
new  or  different  contract  was  entered  into  between 
them,  and  no  bid  w&s  in  fact  submitted  by  them, 
although  Cantara  made  arrangements  with  Barlow  to 
put  up  the  $25,000  check.  Barlow,  Blackwell  and 
one  Dougan  agreed  to  send  in  a  bid,  and  did  so,  after 
making  a  new  estimate  materially  different  from  the 
one  made  by  Blackwell  and  Cantara;  and  it  was  agreed 
that  Barlow  should  put  up  the  check  and  if  the  bid 
should  be  accepted,  that  Barlow,  Blackwell  and  Dougan 
would  enter  into  a  contract  of  partnership  for  doing 
the  work.  Cantara  knew  of  this  arrangement  between 
said  parties  and  never  made  known  to  Barluw  or  Dou- 
gan that  he  had,  or  was  to  have,  any  interest  in  said 
contract,  and  it  dMs  not  appear  that  said  parties  had 
any  information  to  that  effect.  On  acceptance  of  the 
bid  by  the  government.  Barlow,  Blackwell  and  Dou- 
gan entered  into  a  contract  and  furnished  the  bond 
for  doing  the  work. 

The  appellant's  contentions  are  based  upon  three 
grounds:  (1)  That  there  was  an  oral  contract  of  part- 
nership between  the  plaintiff  and  defendant  at  the 
time  the  second  bid  was  sent  off.  (2)  If  there  was 
only  an  executory  contract  of  partnership  at  the  time 
the  bid  was  sent  off,  the  same  was  consummated  by 
the  acceptance  of  the  bid.  And  (3),  that  if  neither 
of  these  grounds  is  tenable,  a  certain  memorandum 
written  by  Blackwell  relative  to  the  making  of  such  a 
contract  was  a  su£Scient  declaration  of  the  partner- 
ship to  bind  both  parties. 

We  are  of  the  opinion  that  no  contract  w*as  ever 
entered  into  between  the  parties,  although  it  is  appar- 
ent that  they  intended  to  form  a  partnership  if  the 
contract  was  obtained.     It  further  appears  from  the 
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evidence,  although  it  was  disputed  by  the  plaintiff, 
that  before  the  contract  between  Blackwell,  Barlow 
and  Dougan  with  the  government  was  executed,  Bar- 
low requested  Cantara  to  furnish  Blackwell's  share  of 
the  bond  and  bondsmen  to  the  government,  which 
Cantara  had  agreed  to  do,  but  refused  to  carry  out, 
and  the  bond  was  subsequently  furnished  by  Barlow 
and  Dougan.  Prior  to  this  time,  Cantara  had  re- 
quested Blackwell  to  come  to  his  attorney's  office  and 
enter  into  a  contract  of  partnership  in  regard  to  the 
contract.  Blackwell  went  with  him  and  wrote  a  short 
memorandum  agreeing  to  give  Cantara  one-half  of 
the  profits  received  by  him  from  the  contract,  subject 
to  his  contract  with  Barlow  and  Dougan.  This  was 
not  signed  by  either  and  was  not  intended  as  a  con- 
tract, but  contained  memoranda  for  drawing  one.  On 
the  day  following,  the  contract  was  prepared,  but 
Blackwell  informed  Cantara  that  he  would  not  sign  it 
until  Cantara  secured  his  bondsmen  for  him,  as  he 
had  originally  agreed,  which  Cantara  refused  to  do. 

It  further  appears  that  some  time  after  the  execu- 
tion of  the  contract  with  the  government,  Blackwell 
proposed  to  Cantara  that  he  would  still  give  him  an 
interest  in  his  share  of  the  contract  provided  Cantara 
would  give  him  a  bond  in  the  penal  sum  of  $16,000, 
with  approved  sureties,  securing  him  to  a  certain  extent 
from  loss  on  the  contract.  This  was  about  the  1st  of 
November,  1892.  Thereafter  in  said  month,  Cantara 
gave  Blackwell  a  form  of  bond,  with  only  one  name 
in  the  body  as  surety.  Blackwell  objected  to  the  form 
and  to  the  surety  who  was  proposed,  and  nothing 
more  was  done  by  Cantara  until  March,  at  which  time 
he  offered  the  same  bond,  but  with  an  additional 
surety,  to  Blackwell,  who  refused  it  on  the  ground  that 
it  was  too  late.     It  seems  that  nothing  more  was  done 
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by  Cantara  with  regard  to  the  matter  until  this  suit 
was  brought,  more  than  two  years  after  the  tender  of 
the  bond. 

In  addition  to  finding  that  no  contract  of  partner- 
ship was  ever  entered  into  and  that  Cantara  had  failed 
upon  his  part  to  comply  with  the  conditions  agreed 
upon  for  entering  into  one,  the  court  found  that  he 
had  slept  upon  whatever  rights  he  may  have  had 
against  Blackwell,  and  had  thereby  waived  the  same. 
We  have  attempted  to  show  only  the  general  nature  of 
the  case,  and  not  to  set  forth  more  than  enough  of  the 
substance  of  the  evidence  for  that  purpose. 

Being  satisfied  with  the  findings  of  fact  made  by  the 
court,  we  afiirm  the  judgment  rendered  thereon  dis- 
missing the  action. 

HoYT.  C.  J.,  and  Andbrs  and  Gordon,  JJ.,  concur. 
Dunbar,  J.,  dissents. 


[No.  2091.    Decided  March  19,  1896.] 

W.  M.    Stephens,  Respondent,  v.  The  City   of   Spo- 
kane, Appellant 

MUNICIPAL  CORPORATIONS  —  A8BE88MENT8    FOR   PUBLIC    IMPROVBMBimi 
—  LIABILITY  ON   SPECIAL  FUND   WARRANTS. 

Before  a  city  can  be  required  to  pay  out  of  its  general  fund,  war- 
rants drawn  upon  a  special  fund  to  be  raised  from  theT  assessment 
of  property  benefited  by  a  street  improvement,  it  must  appear  not 
only  that  the  first  assessment  has,  by  reason  of  fault  on  the  part  of 
the  officers  of  the  city,  not  been  collected,  but  also  that  no  stepe 
have  been,  or  can  be,  taken  for  the  purpose  of  providing  for  the 
payment  of  the  warrants  by  the  making  and  collection  of  a  new 
assessment  upon  the  property  benefited  by  the  improvement. 

Where  a  city  proceeds  under  its  charter  to  make  public  imivove- 
ments  and  assess  the  cost  thereof  upon  the  property  benefited,  it 
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binds  itself  only  to  the  exercise  of  diligence  in  the  collection  of 
sach  assessment,  and  it  is  beyond  its  power  to  bind  itself  to  the 
creation  of  the  fund  within  a  certain  time. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jessb  Arthur,  Judge.     Reverfled. 

W.  H.  Plummer^  for  appellant. 
Jones f  Belt  &  Quinn^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Plaintiff  sought  in  this  action  to  re- 
cover  upon  certain  warrants  issued  by  the  city  of  Spo- 
kane upon  a  special  fund  known  as  the ''  Mallon  Street 
Fund."  These  warrants  were  issued  in  pursuance  of 
a  contract  for  the  grading  of  Mallon  street,  and  the 
ground  upon  which  it  was  claimed  that  the  city  was 
liable  and  could  be  required  to  pay  them  out  of  its 
general  fund,  was  that  it  had  been  guilty  of  negligence 
in  its  attempt  to  create  a  special  fund  out  of  which  the 
warrants  could  be  paid;  that  by  reason  of  such  negli- 
gence sufficient  money  had  not  been  paid  into  such 
fund  to  pay  the  warrants  issued  against  it. 

In  the  complaint  it  was  alleged  that  the  city  of  Spo- 
kane had  wholly  failed,  neglected  and  refused  to  take 
any  steps  for  the  purpose  of  creating  a  fund  to  be 
known  and  designated  as  the  "Mallon  Street  Fund;" 
that  it  had  failed,  neglected  and  refused  to  carry  out 
said  contract  upon  its  part,  by  the  payment  to  this 
plaintiff,  or  to  any  other  person  for  him,  of  the  amount 
of  said  warrants;  and  it  was  held,  upon  a  former  ap- 
peal in  this  action,  that  if  these  allegations  were  sus- 
tained by  the  evidence,  the  liability  of  the  city  would 
be  established.  The  writer  hereof  did  not  agree  to 
what  was  said  upon  that  subject,  but  it  was  a  decision 
of  this  court  and  must  be  held  to  have  established  the 
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law  of  this  case,  and  upon  such  decision  the  respond- 
ent largely  rests  his  claim  for  an  affirmance  of  the 
judgment. 

It  is,  however,  claimed  on  the  part  of  the  appellant 
that  what  was  said  upon  the  former  appeal  is  imma- 
terial in  the  decision  of  the  questions  raised  by  this 
one,  for  the  reason  that  from  the  evidence  it  was 
made  clearly  to  appear  that  the  allegations  of  the 
complaint,  which  were  held  to  be  sufficient,  were  not 
true;  that  from  such  evidence  it  appeared  that  the  city 
had  not  refused  to  take  steps  to  create  the  Mai  Ion 
Street  Fund,  but,  on  the  contrary,  that  it  had  taken 
every  step  which  it  could  to  secure  the  payment  into 
such  special  fund  of  the  amounts  assessed  against  the 
property  benefited  by  the  improvement.  This  conten- 
tion of  the  appellant  must  be  sustained.  What  the 
court  decided  in  the  former  appeal  was  based  entirely 
upon  the  allegations  of  the  complaint,  and  what  it 
shall  decide  in  this  must  be  based  upon  the  issues 
made  by  the  pleadings  and  the  proofs  introduced  upon 
the  trial. 

The  appellant  concedes  that  it  would  have  been 
within  the  power  of  the  city  to  have  made  this  improve- 
ment at  the  expense  of  the  whole  city,  and  to  have  paid 
for  the  same  by  a  tax  upon  all  the  property  situated 
therein.  But  it  contends  that  the  contract  for  the  im- 
provement and  the  method  adopted  to  meet  the  ex- 
penses thereof  were  not  founded  upon  the  authority 
contained  in  the  charter  to  pay  for  the  same  by  such 
a  tax;  that  the  contract  set  out  in  the  complaint  shows 
that  the  improvement  was  to  be  made  by  virtue  of  the 
authority  contained  in  another  section  of  the  charter 
which  provided  for  its  being  made  at  the  expense  of 
the  property  benefited;  and  this  position  of  the  ap- 
pellant is  not  seriously  questioned  by  the  respondent, 
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and  even  if  it  was,  was  so  fully  established  by  the 
pleadings  and  the  proofs  that  we  must  accept  it  as 
true. 

This  being  so,  it  follows,  under  the  rule  announced 
in  the  case  of  Soule  v.  Seattle,  6  Wash.  315  (33  Pac. 
384,  1080),  that  the  city  is  not  liable  to  pay  these  war- 
rants otherwise  than  out  of  the  special  fund  upon  which 
they  were  drawn,  unless  it  has  failed  to  take  any  steps 
for  the  creation  of  the  special  fund  upon  which  the 
warrants  were  drawn,  or  has  been  guilty  of  such  neg- 
ligence in  what  it  has  attempted  to  do  that  the  right 
to  cause  such  fund  to  be  created  has  been  lost;  and  it 
may  fairly  be  gathered  from  what  was  said  in  that 
case  that  the  liability  of  the  city  is  not  conclusively 
established  by  allegation  and  proof  to  the  effect  that 
the  assessment  upon  the  property  benefited  by  the  im- 
provement had  been  so  defectively  made  that  its  col- 
lection could  not  be  enforced,  so  long  as  there  still 
existed  the  power  on  the  part  of  the  city  to  cause  ^ 
new  assessment  to  be  made  and  enforced  against  the 
property  for  the  creation  or  increase  of  such  fund. 

The  legislature  has  provided  in  the  broadest  terms 
for  the  re-assessment  of  property  benefited  by  a  special 
improvement,  and  under  such  legislation  it  was  held 
by  this  court,  in  the  case  of  Frederick  v,  Seattle,  13 
Wash.  428  (43  Pac.  364),  that  the  power  of  the  city  was 
ample  to  make  and  enforce  a  re-asse6sment  upon  prop- 
erty benefited,  when  the  former  one  had  for  any  rea- 
son been  found  illegal  and,  therefore,  not  enforcible. 
See,  also,  Cline  v.  Seattle,  13  Wash.  444  (43  Pac.  367). 
From  what  was  said  in  these  cases  it  is  clear  that  be- 
fore the  city  can  be  required  to  pay  warrants  drawn 
upon  a  special  fund  out  of  its  general  fund,  it  must 
appear  not  only  that  the  first  assessment  has,  by  rea- 
son of  fault  on  the  part  of  the  officers  of  the  city,  not 
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been  collected,  but  also  that  no  steps  have  been,  or  can 
be,  taken  for  the  purpose  of  providing  for  the  pay- 
ment of  the  warrants  by  the  making  and  collection  of 
a  new  assessment  upon  the  property  benefited  by  the 
improvement. 

It  is  claimed  on  the  part  of  the  respondent  that, 
even  if  this  is  the  general  rule,  it  does  not  apply  in 
this  case,  for  the  reason  that  the  city  bound  itself  by 
the  contract  to  create  this  fund  within  a  certain  time. 
But,  in  our  opinion,  it  was  beyond  the  power  of  the 
city  to  bind  itself  to  do  more  than  proceed  under  the 
statute  to  assess  the  cost  of  the  improvement  upon  the 
property  benefited,  and  to  exercise  diligence  in  the  col- 
lection of  such  assessment  for  the  purpose  uf  meeting 
the  obligations  of  the  contract.  The  city  may  have 
had  the  power  to  provide  for  the  improvement  at  the 
expense  either  of  its  general  fund  or  at  the  expense  of 
a  special  fund  to  be  created  by  assessment  upon  the 
property  benefited,  but  it  had  no  power  to  mix  these 
two  methods  of  procedure.  When,  as  in  this  case,  it 
sought  to  make  the  improvement  at  the  expense  of  the 
property  benefited,  it  must  proceed  as  though  it  had 
no  right  to  make  it  in  any  other  way.  It  follows  that 
the  respondent  can  derive  no  benefit  from  anything 
that  was  included  in  the  contract  which  tended  to  bind 
the  city  to  do  more  than  the  law  required  of  it  for  the 
creation  of  a  special  fund  out  of  which  the  expense  of 
the  improvement  should  be  paid. 

It  sufiiciently  appeared  that  the  original  assessment 
by  which  it  was  sought  to  create  a  fund  for  the  pay- 
ment of  these  warrants  had  been  held  to  be  invalid; 
that  by  reason  of  the  peculiar  provisions  of  the  char- 
ter of  the  city  the  authorities,  acting  in  good  faith, 
were  of  the  opinion  that  a  re-assessment  which  would 
be  legal  could  not  be  made  until  there  had  been  legis- 
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lation  upon  the  subject;  that  after  the  legislature  had 
passed  an  act  authorizing  the  city  so  to  do,  it  had  in- 
itiated proceedings  by  which  it  was  sought  to  have  an 
assessment  made  upon  the  property  benefited,  to  cre- 
ate a  fund  out  of  which  the  warrants  issued  under  the 
contract  for  the  improvement  could  be  paid;  that  such 
proceedings  were  in  progress  and  undetermined.  This 
being  so,  the  city  was  relieved  from  liability,  at  least, 
until  such  proceedings  had  been  carried  to  a  conclu- 
sion, and  had  failed  to  produce  the  necessary  funds  for 
the  payment  of  the  warrants.  There  was  no  substan- 
tial dispute  as  to  these  facts,  and,  for  that  reason,  the 
appellant  was  entitled  to  a  directed  verdict  in  its  favor. 
The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  dismiss  the  action. 

Scott,  Anders  and  Oobdon,  JJ.,  concur. 

Dunbar,  J.,  dissents. 

opinion  on  re-hearino. 

HoYT,  C.  J. — From  the  petition  for  re-hearing  filed 
in  this  cause  it  is  cltor  that  the  position  taken  by  the 
majority  of  the  court  in  reference  to  the  liability  of 
cities  upon  grade  warrants  was  not  understood.  The 
principle  which  the  majority  of  the  court  desired  to 
announce  was  that  the  collection  of  such  warrants 
could  not  be  enforced  out  of  the  general  fund  of  the 
city  if  it  was  still  within  the  power  of  the  officers  of 
the  city,  upon  their  own  motion,  or  moved  thereto  by 
interested  parties,  to  cause  to  be  collected  the  cost  of 
the  improvement  so  as  to  make  possible  the  payment 
of  the  warrants  out  of  the  special  fund  upon  which 
they  were  drawn;  that  the  liability  of  the  city  gener- 
ally to  pay  the  warrants  could  only  be  resorted  to 
when  the  right  to  create  the  special  fund  upon  which 
such  warrants  were  drawn  did  not  exist;  that  the  fact 
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that  the  city  officials  had  been  guilty  of  negligence  in 
not  causing  the  money  to  be  placed  in  the  special  fund 
at  the  earliest  possible  date  would  not  be  sufficient  to 
make  the  city  generally  liable  for  the  payment  of  such 
warrants;  that  only  when  such  negligence  had  re- 
sulted in  the  city's  being  placed  in  such  a  condition 
that  it  was  beyond  its  power  to  cause  the  money  to  be 
placed  in  the  special  fund  for  the  payment  of  the  war- 
rants would  such  general  liability  be  available  to  war- 
rant holders.  And  as  in  the  opinion  of  such  majority 
the  facts  proven  did  not  sufficiently  show  that  the  city 
could  not  collect  the  cost  of  the  improvement  by  assess- 
ment upon  the  property  benefited,  and  thus  provide 
for  the  payment  of  the  warrants,  it  was  held  that  their 
payment  could  not  be  compelled  out  of  the  general 
fund  of  the  city,  and  as  we  are  still  of  the  same  opinion 
the  petition  for  re-hearing  will  be  denied. 

Scott  and  Anders,  JJ.,  concur. 


[No.  2108.    Decided  March  19,  1806.] 

14  80*         Peter  Hughes,  Appellant,  v.  B.  B.  Bravinder  et  al., 
^  Respondents. 

APPEAL — EFFECT  OF  BE  VERBAL  UPON  BBTRIAL  OF  CASE. 

The  decision  of  the  appellate  court  upon  a  cause  which  has  been 
remanded  for  re-trial  can  be  held  to  be  the  law  of  the  caie  only  to  the 
extent  that  the  facts  developed  upon  the  re-trial  are  the  same  as 
those  upon  which  the  appellate  court  has  passed. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     AflBrmed. 

Frank  H.  Graves,  and  C.  S.  Voorhees  (Orfi^ves  &  Wolfi 
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and  JoneSf  VoorJiees  &  Stephens^  of  counsel),  for  appel- 
lant. 

F.  T.  Post  J  and  A.  G.  Avery,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  the  second  appeal  in  this  ac- 
tion. The  first  one  was  from  a  judgment  of  non-suit 
rendered. against  the  plaintiff,  and  this  court  was  of 
the  opinion  that  the  court  erred  therein  on  the  ground 
that  from  the  proofs  introduced  it  appeared  that  the 
plaintiff  was  entitled  to  recover  the  balance  of  the 
contract  price,  and  for  certain  extras  which  had  been 
presented  to  the  superintendent  and  allowed.  This 
was  upon  the  assumption  that  the  defendants  had 
waived  any  claim  for  damages  as  against  these  items 
in  consequence  of  having  failed  to  present  the  claim 
to  the  superintendent  at  or  prior  to  the  time  the  par- 
ties met  before  him  for  an  adjustment  of  their  differ- 
ences. It  was  said  in  the  opinion  then  rendered  that 
this  court  might  then  finally  determine  the  rights  of' 
the  parties,  but  in  saying  this,  the  court  lost  sight  of 
the  fact  that  only  the  proofs  of  the  plaintiff  had  been 
introduced,  and  such  statement  was  inadvertently 
made.  It  was  of  no  binding  effect,  however,  and  was 
not  intended  to  have  any,  for  the  court  remanded  the 
cause  for  a  new  trial.     9  Wash.  595  (38  Pac.  209). 

Upon  the  re-trial  it  appeared  from  the  testimony  of 
the  defendants  that  their  claim  for  damages  arising 
out  of  various  matters  connected  with  the  erection  of 
the  building  had  in  fact  been  presented  to  the  super- 
intendent prior  to  the  time  that  the  parties  met  with 
him  for  an  adjustment  of  their  respective  claims,  and 
the  court  found  that  a  full  hearing  of  said  matters  had 
been  broken  up  and  prevented  by  the  action  of  the 
plaintiff,  and  for  that  reason  his  action  could  not  be 
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maintained,  and  a  judgment  was  rendered  dismissing 
the  same,  but  without  prejudice  to  the  future  present- 
ment of  all  of  said  matters  to  the  superintendent  for 
his  decision  thereon,  and  from  this  judgment  plaintiff 
prosecutes  this  appeal. 

It  is  urged  that  this  court  upon  the  former  occasion 
held  that  the  plaintiff  had  the  right  to  maintain  his 
action  for  the  balance  of  the  contract  price  remaining 
unpaid,  and  for  the  extras  which  had  been  presented 
and  allowed  by  the  superintendent,  and  furthermore 
that  we  held  as  against  these  matters  that  the  claim 
of  the  defendants  for  damages  had  been  waived.  But 
that  decision  was  rendered  in  view  of  the  facts  then 
before  the  court,  and  was  not  intended  to  prevent  the 
defendants  from  presenting  their  side  of  the  cause 
upon  the  re-trial,  and  now  an  entirely  different  state 
of  facts  appears. 

We  are  of  the  opinion  that  the  lower  court  took  a 

correct  view  of  the  effect  of  the  prior  decision,  and  as, 

'after  an  examination  of  the  evidence,  we  are  satisfied 

with  the  court's  findings  upon  the  questions  of  fact, 

the  judgment  thereon  is  affirmed. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 


[No.  1871.    Decided  Marcb  21, 1896.] 


18  6751       The  State  of  Washington,  Respondent,  v.  J  W.  Hal- 


BERT,  Appellant 


a    fj?  RAPE — AOB  OF   CONSENT  —  BYIDBNCB  —  CONVKRBATIONB  IN  ABSCNCB  OF 

27    574 1 

ACCUSED. 


The  age  of  consent  in  this  state,  as  respects  the  crime  of  rape  is 
twelve  years,  and  not  sixteen,  since  the  act  of  1885-^86,  p.  84,  at- 
tempting to  amend  Code  1881,  §812,  by  subetitating  the  word  **  six- 
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teen"  for  the  word  ''twelve''  was  void  for  the  reason  that  its 
object  was  not  expressed  in  its  title.  (Hoyt,  C.  J. ,  and  Dunbab,  J., 
dissent.) 

Evidence  of  conversations  had  between  witnesses  in  the  absence 
of  defendant,  are  incompetent. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Coleman  &  Hart,  for  appellant. 

J.  W.  Heffner,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  was  tried  and  convicted 
upon  an  information  charging  that  ''  the  said  J.  W. 
Halbert,  on  the  20th  day  of  December  A.  D.,  1894,  in 
said  Snohomish  county.  State  of  Washington,  did  un- 
lawfully and  feloniously  carnally  know  and  abuse  one 
Emma  Halbert,  then  and  there  being  a  female  child 
under  the  age  of  sixteen  (16)  years,  against  the  peace 
and  dignity  of  the  State  of  Washington." 

After  overruling  a  motion  for  a  new  trial,  the  trial 
court  sentenced  the  defendant  to  imprisonment  in  the 
state  penitentiary  for  a  period  of  fifteen  years. 

The  accused  is  the  father  of  the  said  Emma  Hal- 
bert, and  it  is  conceded  that  the  latter,  at  the  time  of 
the  alleged  offense,  was  over  thirteen  years  of  age. 
Appellant  challenged  the  suflSciency  of  the  informa- 
tion in  the  superior  court  by  demurrer,  and  he  here 
insists  that,  inasmuch  as  it  is  not  alleged  in  the  in- 
formation that  carnal  knowledge  of  the  prosecutrix 
was  accomplished  by  force,  and  against  her  will,  or 
that  the  prosecutrix  was,  at  the  time  stated,  under  the 
age  of  twelve  years,  no  crime  was  charged  against  him 
and  his  conviction  was  illegal. 

The  question  thus  presented  for  determination  is. 
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'^  what  is  the  age  of  consent  under  the  law  of  this 
state  ?  "  If  it  is  twelve  years,  as  claimed  by  appellant, 
the  objection  to  the  information  should  have  been 
sustained,  but  if  it  is  sixteen  as  assumed  by  the  prose- 
cuting attorney  and  the  trial  court,  the  information  is 
sufficient,  notwithstanding  the  further  objection  that 
it  does  not  state  that  appellant  was  not  the  husband 
of  the  prosecutrix,     2  Bishop,  Crim.  Proc,  §956. 

Sec.  28  of  the  Penal  Code,  which  is  the  statute 
upon  which  appellant  bases  his  contention,  provides 
that,  **If  any  person  ravish  and  carnally  know  any 
female  of  the  age  of  twelve  years  or  more,  by  force 
and  against  her  will,  or  carnally  know  and  abuse  any 
female  child  under  the  age  of  twelve  years,  he  shall  be 
punished  by  imprisonment  in  the  penitentiary  for 
life  or  any  term  of  years."  This  section  was  §  812  of 
the  Code  of  Washington  (1881)  and  was  incorporated 
in  the  present  Penal  Code,  by  the  compiler,  as  a  part 
of  the  existing  criminal  law.  The  compilation  of 
the  volume  containing  it,  as  well  as  that  contain- 
ing the  general  statutes  of  the  state,  was  authorized 
by  the  legislature,  and  the  compiler,  who  was  thereby 
designated  as  commissioner,  was  directed,  as  soon  as^ 
possible  after  the  adjournment  of  the  legislature  ia 
1891,  and  within  ninety  days,  to  publish  in  two  royal 
octavo  volumes  the  general  statutes  then  in  force,  in- 
cluding the  code  of  1881,  and  the  general  la^rs  passed 
at  said  session,  and  to  deliver  to  the  secretary  of  state 
one  thousand  copies  of  the  same  printed  and  bound 
in  the  best  style  of  law  book  publishing.  (Laws 
1889-90,  p.  236).  These  volumes  were  prepared  and 
published,  at  great  expense  to  the  state,  and  were  dis- 
tributed by  the  secretary  of  state,  by  direction  of  the 
legislature,  to  the  various  justices  of  the  peace,  judges 
of  the  courts  and   prosecuting  attorneys  throughout 
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the  state,  for  their  guidance  in  the  discharge  of  their 
respective  duties.  They  were  understood,  both  by  the 
legislature  and  the  commissioner,  to  contain  all  the 
existing  laws  of  the  state.  The  codes  therein  con- 
tained are  constantly  referred  to  by  the  bench  and  bar 
as  the  "Code  of  Procedure"  and  "Penal  Code"  of 
this  state,  and  are  generally  recognized  and  relied 
upon  as  being  such.  For  these  and  other  reasons 
that  might  be  suggested,  we  may,  we  think,  with  the 
utmost  propriety  hesitate  to  pronounce  the  section 
above  quoted,  or  any  other  provision  of  the  Penal 
Code,  invalid,  until  it  is  clearly  shown  that  it  does 
not,  in  fact,  express  the  existing  law  concerning  the 
subject  of  which  it  speaks. 

It  is  claimed,  however,  on  behalf  of  the  respondent, 
that  this  §28,  or,  which  is  the  same  thing,  §812  of  the 
Code  of  1881,  was  amended  by  the  legislature  in  1886 
(Laws  1885-6,  p.  84),  by  substituting  the  word  "six- 
teen "  for  the  word  "  twelve  "  where  the  latter  appears 
in  said  §  812,  and  that  this  amendatory  act  has  never 
been  repealed,  and,  must,  therefore,  be  declared  to  be 
the  law.  On  the  other  hand,  appellant  insists  that 
this  alleged  amendatory  and  repealing  act  was  void 
because  its  object  was  not  expressed  in  the  title,  as  re- 
quired by  the  Organic  Act  of  the  then  territory,  and  in 
support  of  his  position  cites  the  cases  of  Harland 
V.  Territory  J  3  Wash.  T.  131  (13  Pac.  453),  and  Rumsey  v. 
Territory,  3  Wash.  T.  332a  (21  Pac.  152.)  Those  cases 
were,  of  course,  decided  prior  to  the  organization  of 
the  state,  and,  according  to  the  doctrine  therein  an- 
nounced, the  act  of  1886,  now  under  consideration, 
was  absolutely  void  for  the  reason  that  it  was  desig- 
nated in  its  title  as  "An  Act  to  amend  §  812  of  the 
Code  of  Washington  Territory,"  without  any  other  or 
further  expression  of  its  object. 
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By  §2  of  art.  27  of  the  constitution,  it  was  provided 
that  all  laws  then  in  force  in  the  Territory  of  Wash- 
ington,  which  were  not  repugnant  to  the  constitution , 
should  remain  in  force  until  they  should  expire  by 
their  own  limitation,  or  be  repealed  by  the  legislature. 
If,  therefore,  the  act  in  question  was  not  in  force  at 
the  time  of  the  adoption  of  the  state  constitution,  it 
necessarily  follows  that  it  neyer  became  the  law  of  this 
state,  and  that  the  section  which  it  attempted  to  amend 
is  still  the  law.  Was  it  then  in  force?  The  highest 
judicial  tribunal  of  the  territory  said  it  was  not,  and 
for  this  reason,  no  doubt,  it  was  omitted  from  the 
compilation  of  '' existing  laws;  "and,  under  the  cir- 
cumstances, we  do  not  think  that  we  ought  to  over- 
rule its  decisions. 

.  But  it  is. suggested  on  the  part  of  the  respondent 
that  this  court,  in  Marston  v.  Humes,  3  Wash.  267  (28 
Pac.  520),  established  a  rule  directly  contrary  to  that 
announced  by  the  supreme  court  of  the  territory,  in 
the  cases  above  mentioned.  In  that  case  we  had  un- 
der consideration  an  act  of  the  state  legislature,  entitled 
''An  Act  relating  to  pleadings  in  civil  actions,  and 
amending  sections  76,  77  and  109  of  the  Code  of  Wash- 
ington ;'*  and  we  were  unanimously  of  the  opinion  that, 
under  the  constitution,  the  title  was  sufficiently  ex- 
pressive of  the  object  of  the  act.  However,  in  the 
course  of  the  opinion  it  was  distinctly  stated  that  the 
decision  was  based  upon  the  constitution  of  the  state, 
and  not  upon  the  limitations  contained  in  the  organic 
act  of  the  territory.  But,  while  it  appears  from  the 
opinion  in  that  case  that  this  court  would  hold  that  a 
section  of  the  code  might  be  amended  by  an  act  whose 
title  simply  provides  for  the  amendment  of  such  sec- 
tion by  reference  to  its  number,  still  it  does  not  follow  • 
that  we  ought,  on  that  account,  to  hold  a  territorial 
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statute  valid  which  was,  in  effect,  declared  invalid  by 
the  supreme  court,  and  was  so  considered  at  the  time 
of  the  adoption  of  the  state  constitution. 

What  we  have  already  said  disposes  of  this  case, 
but  still  it  may  not  be  improper  to  observe  that,  in  our 
opinion,  the  learned  trial  court  erred  in  refusing  to 
give  to  the  jury  the  seventh  instruction  requested  by 
the  defendant,  and  also  in  permitting  the  witness 
Edith  Halbert  to  state  what  was  said  in  a  conversation 
between  herself  and  her  mother,  in  the  absence  of  de- 
fendant, on  the  morning  following  the  alleged  rape, 
with  reference  to  what  appellant  did  and  said  during 
the  previous  night. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  sustain  the  demurrer  to  the  infor- 
mation. 

Gordon,  J.,  concurs. 

HoYT,  C.  J.,  and  Dunbar,  J.,  dissent. 

Scott,  J.  (concurring), —  In  concurring  in  all  that 
is  said  in  the  foregoing  opinion  I  desire  to  state  more 
fully  some  of  the  reasons  which  should  prevent  a 
holding  that  this  and  former  like  amendments  are  in 
force  unless  the  proposition  is  so  plain  a  one  that 
there  is  no  escape  therefrom.  It  will  be  found  upon 
inspection  that  during  the  territorial  days,  after  the 
adoption  of  the  1881  code,  many  amendments  were 
attempted  to  be  made  to  its  various  sections  by  the 
legislature  in  a  manner  similar  to  the  act  in  question. 
Some  of  these  related  to  matters  of  practice  and  prop- 
erty rights,  others  to  the  criminal  code.  As  instances 
of  the  latter,  within  a  page  or  two  of  the  act  in  ques- 
tion appear  acts  purporting  to  amend  §§  825  and  830 
of  the  1881  code.  Laws,  1885-6,  pp.  80,  81.  Section 
825  of  the  1881  code  provided  a  life  imprisonment 
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for  the  last  offense  therein  defined  and  for  no  other 
or  different  punishment.  As  sought  to  be  amended  a 
penalty  of  not  less  than  ten  nor  more  than  twenty 
years  was  provided.  This  section  is  §42  of  the  pres- 
ent penal  code,  and  it  appears  therein  as  published  in 
the  1881  code.  Since  these  cases  were  decided^^  con- 
victions have  been  had  under  §  825  as  published  in 
the  1881  code,  and  while  statistics  in  relation  thereto, 
if  at  hand,  would  be  out  of  place  in  a  judicial  opinion, 
it  is  perhaps  admissible  to  say  that  a  recently  pub- 
lished statement  shows  that  parties  are  now  confined 
in  the  penitentiary  thereunder,  and,  considering  the 
time  that  has  elapsed,  such  is  certainly  probable.  If 
sentenced  to  a  life  imprisonment  under  a  void  or  re- 
pealed statute  which  gave  the  court  no  discretion  to 
impose  a  lighter  sentence  they  would  be  entitled  to  a 
discharge  if  the  statute  really  in  force  at  the  time  pro- 
vided only  for  an  imprisonment  of  from  ten  to  twenty 
years,  and  the  ends  of  justice  would  be  defeated 
thereby.  The  attempted  amendment  to  §  830  also 
specified  a  lesser  punishment  than  was  prescribed  in 
the  1881  code.  This  section  as  originally  published 
appears  as  §  48  of  the  present  penal  code.  This  not 
being  an  uncommon  crime,  it  is  fair  to  assume  that 
there  are  parties  now  under  sentence  who  would  be 
entitled  to  their  liberty  if  this  section  had  been 
amended  by  the  subsequent  law  and  repealed  thereby. 
It  is  likely  that  there  are  many  convictions  depending 
on  this  and  the  above  section  and  a  further  investiga- 
tion might  show  other  like  attempted  amendments  in 
the  several  sessions  of  the  territorial  legislature  after 
1881.  It  was  suggested  as  an  argument  for  sustaining 
the  act  before  us  that  the  supreme  court  of  the  terri- 
tory only  decided  the  questions  then  before  it  in  the  cases 
in  3  Wash.  T.  cited  8upra  for  the  purposes  of  those  cases 
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only,  and  that  the  effect  of  those  decisions  should  be 
limited  thereto,  or,  in  any  event,  that  they  should  not 
be  held  as  going  beyond  the  act  then  considered.  But 
what  the  supreme  court  in  fact  decided  was  that  such 
an  entitling  of  an  act  was  insufiScient  and  the  effect 
of  it  was  to  hold  all  amendatory  acts  entitled  in  that 
same  way  void.  If  the  effect  was  to  be  confined  to  the 
particular  act  it  could  as  well  be  limited  to  the  pur- 
poses of  the  particular  cases  and  thereafter  each  indi- 
vidual woman  in  the  territory  upon  offering  to  vote 
would  have  a  right  to  have  the  question  passed  upon 
by  the  courts  if  the  vote  was  rejected.  Conceding 
this  to  be  true,  and  that  such  was  the  technical  ef- 
fect only,  it  would  not  affect  the  real  force  of  the  de- 
cisions. While  the  first  one  was  peculiar  in  being  by 
but  two  members  of  the  court — ^there  being  four  judges 
— ^the  last  decision  was  by  the  full  bench,  and  the 
<luestion  was  certainly  no  longer  an  open  one.  If  it 
were  an  open  one  the  election  officers  would  have  been 
free  to  exercise  their  judgment  thereon  and  to  receive 
«uch  votes  and  could  not  have  been  prosecuted  for  re- 
ceiving and  canvassing  illegal  votes.  On  the  contrary 
it  seems  to  me  that  the  officers  and  courts  were  bound 
to  obey  those  decisions  and  that  a  wilful  violation 
thereof  by  an  election  officer  would  subject  him  to  a 
criminal  prosecution  and  that  it  would  be  no  defense 
to  say  that  the  particular  voter  had  never  had  the 
question  adjudicated  and  that  it  was  an  open  one  as  to 
the  individual  voter  then  offering  to  vote.  Such  is 
certainly  not  the  practice  in  relation  to,  nor  it  seems 
to  me  the  effect  of,  judicial  determinations.  If  it  were, 
the  administration  of  public  business  would  be  in  a 
chaotic  condition  indeed.  The  effect  of  the  decisions 
was  to  hold  all  such  acts  void.  That  was  the  thing  to 
be  observed  and  respected.     The  effect  was  undoubt- 
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edly  understood  to  be  general  and  as  going  to  that 
extent,  for  it  was  followed  accordingly  in  after  trials 
and  elections.  Election  ofiBcers  were  bound  to  reject 
all  such  votes  thereafter,  and  the  courts  were  in  duty 
bound  to  regard  all  similarly  entitled  acts  as  void,  and 
be  governed  by  those  decisions  accordingly  in  the  trials 
of  future  causes.  That  none  of  these  amendments  re- 
lating to  practice,  property  or  crimes  have  been  re- 
garded as  in  force  is  amply  borne  out  by  the  records 
of  this  court.  In  the  hundreds  of  cases  brought  here 
and  decided  I  recall  but  one  other  instance,  and  believe 
there  are  no  more,  where  any  of  them  have  been  sus- 
tained in  any  of  the  superior  courts,  or  relied  upon 
by  either  litigant  in  the  supreme  court.  In  that  one 
instance  the  act  was  not  passed  upon  here.  It  is  also 
evident  from  the  course  of  the  practice  that  the  decision 
in  Marston  v.  Humes,  supra,  was  not  understood  as 
reaching  back  into  territorial  times  and  enlivening 
the  numerous  acts  that  the  territorial  supreme  court 
had  thus  held  void,  nor  did  the  decision  purport  to  do 
so  even  if  we  had  that  authority.  Furthermore,  the 
sustaining  of  such  acts  at  this  time,  in  addition  to  its 
probable  effect  upon  convicted  persons  and  to  the  pos- 
sible unsettling  of  many  other  matters  now  settled  and 
disposed  of,  would  greatly  impair,  if  not  completelj^ 
destroy,  the  value  of  the  compilation  of  the  laws  au- 
thorized by  the  legislature  as  compiled  by  Mr.  Hill, 
and  it  seems  to  me  would  be  fraught  with  most  seri- 
ous and  disastrous  consequences. 


J 
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The  Pacific  Coast  Elevator  Company,  Appellant,  v. 
B.  B.  Bravinder  et  al..  Respondents. 

CONSTRUCTION  OP  CONTRACT  OP  SALE  ~  PERPORMANCE  —  BURDEN  OF 
PROOF  —  PARTIAL  ACCEPTANCE  —  EVIDENCE  —  TECHNICAL  WORDS  — 
ADMI88IBILITT  OF  BAMPLE8  IN  EVIDENCE. 

A  contract  between  an  elevator  company  and  a  wheat  dealer 
whereby  the  comimny  ''  agrees  and  hereby  sells ''  a  certain  quantity 
of  wheat  at  their  warehouse,  ''all  of  which  is  to  be  delivered  and 
paid  for  in  thirty  days  from  date  of  sale,  and  in  case  such  delivery 
is  not  made  [the  purchaser]  agrees  to  pay  15c  per  ton  per  month 
and  10  per  cent,  interest  per  annum  on  such  amounts  as  remain  un- 
delivered," constitutes  an  agreement  to  sell  and  not  a  present  sale. 

In  an  action  to  recover  the  difference  between  the  contract  and 
the  market  price  of  wheat,  which  the  purchaser  has  refused  to  accept 
on  the  ground  that  it  was  not  merchantable  as  stipulated  for  by  the 
contract,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  it 
had  offered  to  deliver  the  kind  of  wheat  called  for  by  the  contract. 

Where  a  contract  has  been  made  for  the  purchase  of  a  quan- 
tity of  wheat  from  an  elevator  company,  a  partial  acceptance,  be- 
fore the  quality  of  the  wheat  was  discovered,  would  not  show  an 
acceptance  of  the  whole  quantity  contracted  for,  nor  an  acknowledg- 
ment that  the  balance  was  of  the  required  quality. 

Evidence  by  farmers  who  had  sold  grain  to  an  elevator  company, 
that  their  grain  was  of  a  good  quality,  and  that  so  far  as  they  knew 
there  was  very  little  shriveled  wheat  in  the  vicinity,  is  insufficient 
to  show  the  quality  of  wheat  in  the  warehouse,  when  large  quantities 
of  wheat  had  been  received  into  the  warehouse  of  which  they  knew 
nothing,  and  a  large  quantity  had  also  been  shipped  therefrom. 

An  agreement  in  a  contract  for  the  purchase  of  wheat  to  accept 
local  '*  weights  an'd  grades,"  does  not  bind  the  purchaser  to  the 
grades  established  by  the  seller,  when  there  are  other  wheat  ware- 
houses in  the  locality. 

In  an  action  to  recover  upon  a  contract  for  the  sale  of  wheat, 
which  provided  that  the  wheat  should  be  merchantable  and  was  to 
be  purchased  according  to  local  weights  and  grades,  plaintiff  cannot 
introduce  samples  of  the  wheat  in  evidence  when  the  term  '*  mer- 
chantable," as  applied  to  wheat  in  the  locality  of  the  contract,  had 
a  technical  meaning,  and  meant  wheat  of  a  quality  fit  for  export 
and  milling  without  being  mixed  with  any  better  grain. 
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The  parchaaer  of  wheat  who  has  agreed  to  pay  15  cents  per  ton 
per  month  and  10  per  cent,  per  annum  interest,  on  a  certain  quan- 
tity of  wheat  contracted  for  which  he  shall  not  have  taken  away  by 
a  certain  date,  cannot  be  rendered  liable  therefor  when  the  seller 
has  not  offered  to  deliver  the  character  of  wheat  contracted  for. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  T.  J.  Humes,  Judge.     Affirmed. 

Graves  &  Wolf^  (  W,  E.  Richardson,  and  S.  J.  Chad- 
wick,  of  counsel),  for  appellant. 

F,  T.  Post,  and  A,  Q.  Avery,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  founded  upon  a  claimed 
breach  of  the  following  contract,  which  was  in  writing: 

** Spokane  Palls,  Wash., 
*'  December  14,  1891. 
"The  Pacific  Coast  Elevator  Company  agrees  and 
hereby  sells  to  Bravinder  &  Keats,  1,500  bu.  wheat 
sacked  now  in  Alliance  Warehouse  at  Fairfield,  Wash., 
at  85c  f.  o.  b.  cars  at  Fairfield,  and  28,000  bus.  wheat 
bulk  in  their  P.  C.  Co.  house  at  Fairfield  at  83c  per 
bu.  f.  o.  b.  cars  at  Fairfield,  all  of  which  is  to  be  de- 
livered and  paid  for  in  80  days  from  date  of  sale,  and 
in  case  such  delivery   is  not  made   Bravinder   and 
Keats  agree  to  pay  15c  per  ton  per  month  and  10  per 
cent,  interest  per  annum  on  such  amounts  as  remain 
undelivered. 
"  (Signed)  Pacific  Coast  El.  Co. 

Geo.  J.  Morton,  Supt. 
Bravinder  &  Keats. 
"  The  above  wheat  is  to  be  merchantable  and  Bra- 
vinder &  Keats  agree  to  accept  Fairfield  '  weights  and 
grades.' " 

It  is  conceded  that  the  memorandum  at  the  foot  was 
a  part  of  the  contract. 

Thereafter,  the  sacked  wheat  and  8,000  bushels  of 
the  bulk  wheat  were  delivered,  accepted,  and  paid  for 


PACIFIC  COAST  ELEVATOR  CO.  v.  BRAVINDER.     317 
Mar.  1896.]  Opinion  of  the  Court— Scott,  J. 

at  various  dates  in  the  fore  part  of  the  Month  of  April, 
1892.  Later  in  said  month  the  defendants  refused  to 
accept  any  more  of  the  wheat  on  the  ground  that  it 
was  of  a  poor  quality  and  not  the  kind  called  for  by 
the  contract,  whereupon  the  plaintiff  brought  this 
action  to  recover  the  difference  between  the  then 
value  of  the  wheat  refused,  which  was  alleged  to  be 
58c  per  bushel ,  and  the  contract  price.  At  the  con- 
clusion of  the  plaintiff's  testimony,  the  defendants 

moved  the  court  to  direct  a  verdict  in  their  favor 

• 

This  motion  was  in  effect  granted,  although  the  court 
directed  the  jury  to  bring  in  a  verdict  for  the  plaintiff 
for  15c  per  ton  per  month  upon  the  8,000  bushels  for 
such  time  as  acceptance  was  delayed  beyond  the 
thirty  days  from  the  date  of  the  contract,  and  ten  per 
cent,  per  annum  interest  on  the  value  of  said  wheat. 
Fromr  the  judgment  rendered  thereon,  the  plaintiff 
has  appealed. 

The  questions  raised  are  as  to  what  kind  or  quality 
of  wheat  the  contract  called  for;  and  whether  the  bur- 
den of  proof  rested  upon  the  plaintiff  to  show  that  the 
wheat  was  up  to  the  standard  called  for,  or  whether  it 
was  incumbent  on  the  defendants  to  show  that  it  was 
not;  and  if  the  burden  was  upon  the  plaintiff,  was 
there  sufficient  proof  to  show  prima  facie  that  the 
wheat  was  of  the  required  quality?  In  considering 
these  questions,  it  is  first  necessary  to  determine 
whether  the  contract  showed  a  sale  at  the  time  it  was 
executed  or  whether  it  was  simply  a  contract  to  sell. 
The  plaintiff  contends  that  the  operative  words  in  the 
contract  are  "hereby  sells"  and  that  the  same  showed 
a  present  sale,  especially  when  taken  in  connection 
with  the  provision  that  delivery  and  payment  were  to 
be  made  within  thirty  days  from  the  "date  of  sale,'' 
and  further  that  the  provision,  "in  case  such  delivery 
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is  not  made"  the  defendants  should  ''pay  15c  per  ton 
per  month  and  ten  per  cent,  interest  per  annum  on 
such  amounts  as  remain  undelivered/'  showed  that  the 
defendants  accepted  the  kind  of  wheat  that  was  in  the 
warehouse.  The  defendants  contend  that  the  contract 
did  not  show  a  present  sale,  but  merely  an  agreement 
to  sell  28,000  bushels  of  wheat  free  on  board  cars  at 
Fairfield,  because  said  wheat  was  then  stored  in  the 
company's  warehouse  at  said  place,  mixed  with  a  large 
quantity  of  other  wheat;  and  furthermore  from  the 
fact  that  it  was  to  be  ''merchantable"  wheat,  and  it  is 
contended  that  this  word  has  a  local,  technical  mean- 
ing, which  we  shall  further  allude  to  in  connection 
with  another  branch  of  the  case;  and  also  that  it  is 
evident  from  the  contract  that  it  was  not  intended  that 
all  of  the  wheat  should  be  delivered  at  one  time,  but 
from  time  to  time  as  desired  by  the  defendants,  and 
that  this  is  evidenced  by  the  clause,  "all  of  which  is  to 
be  delivered  and  paid  for  in  thirty  days  from  date  of 
sale,  and  in  case  such  delivery  is  not  made,  Bravinder 
and  Keats  agree  to  pay  15c  per  ton  per  month  and  ten 
per  cent,  interest  per  annum  on  such  amounts  as  remain 
undelivered.*'  We  are  of  the  opinion  that  the  evident 
intention  of  the  parties  under  this  contract  was  not 
that  it  constituted  a  present  sale,  for  the  plaintiff  was 
to  segregate  and  weigh  or  measure  the  amount  agreed 
to  be  sold,  and  was  bound  to  deliver  merchantable 
wheat,  and  if  the  wheat  stored  was  not  of  the  quality 
contracted  for  in  consequence  of  having  shriveled  and 
smutty  wheat  and  other  grains  mixed  with  it,  as  was 
claimed,  it  was  the  duty  of  the  plaintiff  to  make  it 
merchantable.  This  being  the  case,  the  burden  of 
proof  rested  upon  the  plaintiff  to  show  that  the  bal- 
ance of  the  wheat  which  it  claimed  it  had  offered  to 
deliver  was  of  the  kind  called  for  by  the  contract. 
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Plaintiff  also  contends  that  if  the  contract  at  the 
time  of  its  execution  did  not  constitute  a  present  sale, 
it  became  a  sale  at  the  date  on  which  it  was  by  its 
terms  to  be  performed.  For  if  it  be  construed  to 
mean  that  the  plaintiff  agreed  to  sell  to  the  defend- 
ants at  a  future  day,  and  when  that  day  arrived  noth- 
ing was^done  in  avoidance  of  the  contract,  but  something 
was  done,  to-wit,  a  partial  delivery  and  payment  there- 
for in  pursuance  of  that  contract,  it  became  upon  that 
date  a  present  sale,  and  therefore  that  the  burden  of 
proof  was  upon  the  defendants  to  show  that  the  wheat 
was  not  of  the  required  quality.  As  to  this  and  the 
further  claim  that  there  was  sufficient  proof  to  make 
out  a  prima  fade  case  that  the  wheat  was  of  the  re- 
quired quality  because  said  8,000  bushels  from  the 
bulk  which  was  received  and  paid  for,  was  taken  from 
the  warehouse  promiscuously  by  means  of  elevator  buck- 
ets running  through  the  mass  of  the  grain  stored  in 
the  building,  and  that  it  was  a  fair  inference  that  the 
jury  might  draw  as  a  matter  of  fact  that  the  grain 
thus  taken  was  a  fair  average  of  all  the  grain  there 
stored,  it  appears  that  the  defendants  complained  that 
this  8,000  bushels  so  received  by  them  was  deficient  in 
quality,  and  not  of  the  kind  that  they  had  contracted 
for,  and  that  they  objected  to  it  promptly  upon  the 
discovery  thereof.  Consequently  this  partial  accept- 
ance would  not  show  an  acceptance  of  the  whole 
quantity  contracted  for,  nor  an  acknowledgment  that 
the  balance  was  of  the  required  quality. 

Another  contention  as  to  the  prima  facie  case  i  s 
founded  upon  the  testimony  of  certain  farmers  who 
bad  sold  grain  to  the  elevator  company  that  season, 
and  who  were  more  or  less  acquainted  with  the  grain 
raised  in  that  vicinity.  They  testified  that  their  grain 
was  of  a  good  quality,  and  so  far  as  they  knew  there 
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was  very  little  shriveled  wheat  in  that  vicinity,  and 
that  it  was  generally  free  from  smut  and  rust.  This 
testimony  was  entirely  insufficient  for  the  purpose 
claimed,  for  large  quantities  of  wheat  had  been  re- 
ceived into  the  warehouse,  during  the  times  covered 
by  the  transactions  between  the  plaintiff  and  the  de- 
fendants, as  to  which  these  witnesses  knew  Httle  or 
nothing,  and  also  a  great  deal  had  been  shipped  there- 
from, and  their  testimony  was  of  no  value  as  to  that 
which  remained. 

The  further  contention  that  the  contract  provided 
for  the  acceptance  of  Fairfield  "  weights  and  grades," 
and  that  the  defendants  contracted  to  accept  the  grade 
established  by  the  elevator  company,  according  to 
which  it  bought  and  graded  its  wheat,  as  each  load  of 
it  came  in  and  was  deposited  in  the  elevator,  and  that 
the  grade  thus  established  was  binding  upon  the  de- 
fendants, is  untenable,  for  it  appears  that  there  were 
two  other  warehouses  or  elevators  in  Fairfield  besides 
the  one  referred  to,  and  if  this  clause  in  the  contract 
meant  anything  in  particular,  there  was  no  evidence 
showing  any  extraneous  facts  by  which  any  such  mean- 
ing could  be  placed  thereon.  It  could  not  be  held  to 
mean  that  the  grades  established  by  plaintiff  at  its 
warehouse  should  govern.  In  this  same  connection  it 
is  contended  that  the  warehouse  receipts  issued  by  the 
plaintiff  were  evidence  of  the  quality  of  the  wheat  as 
the  same  were  given  conformably  to  the  provisions  of 
the  code,  §§  2,399  and  2,414,  inclusive,  Gen.  Stat.  It  is 
a  sufficient  answer  to  this  to  say  that  the  plaintiff  did 
not  comply  with  these  provisions,  for  it  appears  from 
the  testimony  that  some  of  the  grain  was  graded  as 
number  one  and  some  of  it  as  number  two,  and  that 
all  of  it  that  came  into  the  elevator  was  mixed. 
And  furthermore  it  appears  that  the  wheat  delivered 
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to  the  plaintiff  for  which  these  receipts  were  issued, 
was  not  received  by  them  for  storage,  but  was  sold  to 
them  by  the  parties  bringing  it  upon  the  day  of  its 
delivery,  and  the  issuance  and  cancellation  of  the  ware- 
house receipts  was  simply  the  plaintiff's  method  of 
doing  its  business  and  keeping  an  account  of  its  trans- 
actions, and  was  simply  putting  a  grade  upon  its  own 
wheat. 

It  is  next  contended  that  the  court  erred  in  exclud- 
ing samples  of  the  wheat  offered.  The  plaintiff 
claims  that  the  word  ''merchantable"  has  a  fixed 
legal  meaning,  and  is  used  in  mercantile  contracts 
for  the  purpose  of  denoting  the  salableness  of  goods, 
and  that  it  signifies  ordinary  quality  or  medium 
quality  of  goodness,  salability,  etc.,  and  for  that 
reason  the  jury  were  competent  to  judge  from  the 
samples  as  to  whether  the  wheat  was  of  the  required 
quality.  The  defendants  admit  that  such  is  the  gen- 
eral meaning  of  the  term,  but  contend  that  at  the  lo- 
cality in  question  the  word  had  a  technical  meaning 
in  the  wheat  trade,  and  that  this  was  established  by 
the  plaintiff's  witnesses  withdut  any  contradiction, 
and  that  it  meant  wheat  of  a  quality  that  was  fit  for 
export  or  milling  without  being  mixed  with  any  bet- 
ter grain  —  sound  wheat  in  every  respect.  This  claim 
is  substantiated  by  the  testimony,  for  it  appears  that 
the  plaintiff's  witnesses  did  testify  that  the  word 
''merchantable"  had  that  particular  meaning  in  the 
wheat  trade  among  dealers  on  the  Pacific  Coast,  and 
both  the  plaintiff  and  the  defendants  being  dealers  in 
wheat  on  the  Pacific  Coast,  it  will  be  presumed  that 
the  word  was  used  in  that  sense  in  which  it  is  com- 
monly used  among  such  dealers.  Furthermore,  the 
contract  not  only  uses  the  word  "merchantable"  but 

21  —  14  WASH. 
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also  the  word  ''grades/'  and  it  is  evident  that  the 
former  referred  to  the  kind  of  grade  and  signifies  a 
particular  grade  of  wheat.  If  the  word  "  merchant- 
able "  simply  meant  an  article  that  could  be  sold,  then 
the  word  ''grades"  is  meaningless.  Such  being 
the  case,  the  question  as  to  the  quality  of  the  wheat 
was  one  of  skill  to  be  determined  by  experts  and  not 
by  an  inspection  by  the  jury. 

Lastly,  it  is  contended  that  the  plaintiff  was  enti- 
tled to  a  verdict  for  15  cents  per  ton  upon  the  whole 
28,000  bushels,  and  ten  per  cent,  interest  upon  the 
value  of  all  of  it,  but  this  position  is  not  well  taken, 
for  the  contract  means  that  the  defendants  were  to 
pay  15  cents  per  ton  per  month,  etc.,  on  such  amounts 
of  the  wheat  which  the  plaintiff  might  thereafter  de- 
liver according  to  the  terms  of  the  contract,  which 
were  not  delivered  at  the  suggestion  of  the  defend- 
ants within  the  thirty  days  provided  by  the  contract. 
Clearly  the  contract  did  not  provide  for  these  payments 
upon  any  other  wheat  than  that  contracted  for. 

We  are  of  the  opinion  that  no  error  was  committed 
against  appellants  in  directing  a  verdict. 

Affirmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 
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[No.  1962.    Decided  March  25, 1896.1  i 

Bessie  J.  I.  Savage,  Appellant^  v.  Robert  A.  Graham, 

Respondent. 

APPICAIi — FAILUBE  TO  FILE  BOND. 

Failure  to  file  an  appeal  bond  within  five  days  after  notice  of  ap- 
peal, as  required  by  laws  1903,  p.  122,  i  6,  renders  the  appeal  inef- 
fectnal  for  any  purpose.    (Hott,  0.  J.,  and  I>unbab,  J.,  dissent. 

Appeal  from  Superior  Court,  Thurston  County — 
Hon.  T.  M.  Rebd,  Jr.,  Judge.     Appeal  dismissed. 

Oeorge  if.  Savage,  for  appellant. 

A.  J.  Falktuyr,  and  Preston  M.  Troy,  for  respondent. 

Per  Curiam. — Respondent  has  moved  the  court  to 
dismiss  this  appeal  for  the  reason  that  no  appeal  bond 
was  given  or  filed  within  the  time  provided  by  law. 

The  record  shows  that  a  notice  of  appeal  was  given 
in  open  court  on  the  26th  day  of  June,  1895,  and  that 
the  bond  was  not  filed  until  the  25th  day  of  July,  1895. 
Section  6  of  the  act  of  March  8,  1893,  (Laws  1893,  p. 
122,)  requires  that  a  bond  on  appeal  shall  be  given 
within  five  days  after  the  notice  of  appeal  is  given  or 
served.  Otherwise  the  appeal  "becomes  ineffectual  for 
any  purpose." 

We  think  we  are  without  jurisdiction  to  entertain 
the  case  upon  the  merits,  and  the  motion  to  dismiss 
must  be  granted. 

Dunbar,  J.  {dissenting). — I  dissent.  While  the  til- 
ing of  the  bond  is  unquestionably  jurisdictional,  yet, 
in  this  case,  the  jurisdictional  question  was  waived  by 
the  respondent,  and  it  was  agreed  that  the  case  might 
be  heard  upon  the  merits.  Had  not  the  appellant  re- 
lied upon  this  agreement  she  could  have  corrected  the 
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omission  by  filing  a  new  notice,  and  I  think  the  case 
ought  to  be  treated  as  though  this  had  been  done.  The 
result  is  that  by  an  agreement  which  appellant  relied 
upon,  and  which  the  respondent  is  willing  to^abide  by, 
the  court  on  its  own  motion  deprives  the  appellant  of 
her  right  of  appeal.  The  case  should  be  decided  on 
its  merits. 

HoYT,  C.  J.     I  concur  in  what  is  above  said  by  Judge 
Dunbar. 


[No.  2069.    Decided  March  26,  1896.] 

The  State  of  Washington,  on  the  Relation  of  Philip 
Baum,  Assignee,  v.  The  Superior  Court  of  What- 
com County  and  Hon.  John  R.  Winn,  Judge. 

RELATIVE  RIGHTS  OF  RECEIVER  AND  A88I6MBB   FOR  BENEFIT  OF   CRED- 
ITORS. 

The  superior  court  has  jurisdiction,  under  Code  Proc.,  §302,  to 
appoint  a  receiver  in  an  attachment  case,  who  shall  have  power  to 
manage,  control  and  sell  the  property,  when  it  is  of  such  a  charac- 
ter that  its  value  would  be  diminished  by  mere  lapse  of  time,  al- 
though there  is  an  assignment  for  the  benefit  of  creditors  pending 
in  the  court.     (Hoyt,  C.  J.,  dissents). 

The  assignee  of  an  insolvent  debtor  is  not  entitled  to  the  posses- 
sion of  his  assignor's  property,  which  was  in  the  possession  of  the 
sheriff  by  virtue  of  a  valid  attachment  levied  prior  to  the  assign- 
ment. 

Original  Application  for  Prohibition. 

Kerr  &  McCord,  Dorr,  Hadky  &  Hadley,  and  S.  M. 
Bruce,  for  relator. 

Maxwell  &  Romaine,  and  Black  &  Learning,  for  re* 
spondents. 

The  opinion  of  the  court  was  delivered  by 
Anders,  J. — On  November  16, 1895,  one  Elias  Green- 
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berg  instituted  an  action  in  the  superior  court  of 
Whatcom  county  against  Abraham  Greenberg,  a  mer- 
chant doing  business  under  the  name  of  Greenberg 
Brothers,  to  recover  an  alleged  indebtedness  of  about 
$12,500.  Upon  filing  his  complaint,  the  plaintifif  sued 
out  a  writ  of  attachment  and  placed  the  same  in  the 
hands  of  the  sheriff  of  Whatcom  county,  who  imme- 
diately executed  the  same  by  seizing  and  taking  into 
his  possession  a  certain  stock  of  goods  owned  by  the 
defendant.  On  the  same  day,  and  shortly  after  the 
levy  of  the  writ  of  attachment,  the  defendant,  Abra- 
ham Greenberg,  filed  with  the  county  auditor  a  deed 
of  assignment  for  the  benefit  of  his  creditors  to  one 
Thomas  Slade.  The  assignee  named  in  the  deed  de- 
clined to  accept  the  trust,  and  thereafter,  and  on  De- 
cember 14,  tbe  relator  was  elected  assignee  by  the 
creditors  of  the  insolvent.  On  November  21,  1895, 
the  plaintiff  in  the  attachment  suit  applied  to  the 
superior  court  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  covered  by  the  attachment. 
This  application  was  continued  from  time  to  time  un- 
til the  18th  of  December,  when  the  court  appointed 
C.  W.  Carter  receiver,  and  ordered  the  sheriff  to  deliver 
the  attached  property  to  him.  Soon  after  his  appoint- 
ment as  assignee,  and  during  the  pendency  of  the 
application  for  a  receiver,  the  relator  demanded  the 
possession  of  the  goods  from  the  sheriff,  which  demand 
was  refused,  whereupon  he  applied  to  the  superior 
court  for  an  order  directing  the  sheriff  to  deliver  the 
property  to  him.  This  application  was  denied  at  the 
same  time  that  the  court  made  the  order  appointing 
the  receiver.  The  relator  thereupon  applied  to  this 
court  for  an  alternative  writ  of  prohibition  command- 
ing the  superior  court,  and  the  judge  thereof,  to  desist 
from  further  interfering  with  said  property,  and  to 
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refrain  from  doing  or  taking  any  steps  towards  the 
disposition  thereof,  other  than  to  turn  the  same  over 
to  the  possession  of  the  relator.  The  receiver  was 
also  made  a  party  to  the  proceeding.  The  alternative 
writ  was  issued  as  prayed  for,  and  the  respondents 
having  made  and  filed  their  return  thereto,  the  relator 
now  moves  this  court  to  make  the  writ  peremptory. 

It  appears  from  the  return  of  the  respondents  that 
the  receiver  was  already  in  possession  of  the  property 
in  controversy  at  the  time  the  alternative  writ  was 
served,  and  the  motion  should  therefore  be  denied,  so 
far  as  the  superior  court  is  concerned,  for  the  reason 
that  there  is  no  longer  anything  to  be  prohibited. 
But,  inasmuch  as  the  respondents  have  expressed  a 
willingness  that  the  writ  may  be  regarded  either  as  a 
mandamus  or  prohibition,  we  have  concluded  to  deter- 
mine whether^  under  any  theory  consistent  with  the 
established  facts,  the  relator  is  entitled  to  any  relief. 
And,  in  order  to  do  so,  we  will  consider,  first,  whether 
the  superior  court  had  the  power  to  appoint  a  receiver; 
second,  if  it  had  such  power,  whether  it  was  properly 
exercised  in  this  instance;  and,  third,  whether,  if  both 
of  these  questions  are  answered  in  the  affirmative,  the 
assignee  had  a  right  to  the  possession  of  the  attached 
chattels,  as  against  the  sheriff,  or  his  substitute,  the 
receiver. 

We  think  there  can  be  no  question  as  to  the  power 
of  the  court.  That  the  legislature  intended  to  author- 
ize the  several  superior  courts  of  this  state  to  appoint 
receivers  to  take  charge  of  attached  property  will  be 
made  manifest  by  a  reference  to  §302  of  the  Code  of 
Procedure,  which  provides  that,  '*the  court  before 
whom  the  action  is  pending,  or  the  judge  thereof,  may 
at  any  time  appoint  a  receiver  to  take  possession  of 
the  property  attached  under   the  provisions  of  this 
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chapter^  and  to  collect,  manage  and  control  the  same, 
and  pay  over  the  proceeds  according  to  the  nature  of 
the  property  and  the  exigency  of  the  case."  But  it  is 
contended  by  the  relator  that  although  these  courts  may 
have  jurisdiction  to  appoint  receivers  in  attachment 
cases,  their  power,  under  the  statute,  is  restricted  to  the 
necessities  of  each  particular  case:  that  they  have  the 
right  of  appointment  only  in  cases  where  a  receiver  is 
necessary  for  the  preservation  and  protection  of  the 
property,  and  ''when  it  is  not  reasonable  that  either 
party  to  the  action  should  hold  it;"  and  that  no  such 
necessity  was  shown  in  this  case. 

It  seems  clear  to  us,  however,  that  it  was  the  under- 
standing and  intention  of  the  legislature  that  these 
special  receivers  should  have  power  to  do  something 
more  than  preserve  and  protect  the  property  confided 
to  their  care.  And  we  are  of  the  opinion  that  they 
may  not  only  manage  and  control,  but  may  also  sell 
the  attached  property,  under  the  direction  of  the  court, 
when  a  sale  will  best  subserve  the  interests  of  the 
parties  concerned,  for  otherwise  the  phrase  "and  pay 
over  the  proceeds,'*  etc.,  would  be  without  force  and 
meaning.  Although  it  does  not  appear  that  the  prop- 
erty in  question  was  of  a  strictly  perishable  nature,  it 
is,  we  think,  fairly  disclosed  by  the  affidavits  filed  by 
the  plaintiff  in  the  attachment  suit  with  his  applica- 
tion for  the  appointment  of  a  receiver,  that  it  was  of 
such  a  character  that  its  value  would  be  diminished 
by  mere  lapse  of  time,  and  that  an  early  sale  thereof 
was  desirable.  In  view  of  these  facts  we  are  not  pre- 
pared to  say  that  the  action  of  the  court,  in  appoint- 
ing .the  receiver,  was  not  warranted  by  the  "exigency 
of  the  case." 

We  are  now  brought  to  the  consideration  of  the 
question  whether  the  assignee  of  an  insolvent  debtor 
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is  entitled  to  the  possession  of  property  of  his  assignor 
which  was  in  the  possession  of  the  sheriff  by  virtue  of 
a  valid  attachment  which  was  levied  prior  to  the  as- 
signment. It  is  contended  by  the  learned  counsel  for 
the  relator  that  by  the  act  of  assignment  all  the  prop- 
erty of  the  assignor,  of  whatever  kind  or  nature, 
passed  at  once  into  the  *'  manual  custody  of  the  law," 
and  that  such  custody  clothed  the  assignee  with  a 
right  to  immediate  and  exclusive  possession  of  the 
property  held  under  the  attachment.  It  is  true  that 
the  title  to  this  property  passed  by  the  deed  of  assign- 
ment to  the  assignee,  but  it  is  not  true  that  the  right 
of  possession  also  passed,  for  the  assignor  himself  had 
no  such  right,  and  could  not,  of  course,  convey  some- 
thing which  he  did  not  have. 

That  such  is  the  law  in  this  state  was  decided  in 
the  case  of  Bierer  v.  Blurock,  9  Wash.  63  (36  Pac.  975.) 
The  court  in  that  case  said,  concerning  the  power  of 
an  assignor  under  our  insolvent  act, ''  he  can  only  as- 
sign such  interest  in  his  property  as  he  has,  and  if,  at 
the  time  such  assignment  is  made,  there  is  a  valid 
lien  thereon,  his  assignment  must  be  made  subject  to 
such  lien."  And  in  the  case  of  Stale,  ex  reh  Hunt,  v. 
Superior  Court,  8  Wash.  210  (35  Pac.  1087),  this  court 
held  that  a  receiver  appointed  by  the  court  under  an 
order  directing  him  generally  to  take  possession  of 
the  property  of  an  insolvent  corporation,  takes  no 
title  to  property  of  the  corporation  in  the  actual  pos- 
session of  the  sheriff  under  an  attachment  lien,  when 
the  sheriff  and  the  lienors  have  not  been  made  parties 
to  the  action  in  which  the  receiver  was  appointed. 
No  further  citation  of  authorities  is  necessary  upon 
this  proposition. 

An  assignment  in  this  state  no  longer,  as  formerly, 
effects  a   dissolution   of    a  pre-existing  attachment, 
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(Laws  1893,  p.  247;  Bierer  v.  Blurock,  supra),  and 
nothing  but  a  dissolution  of  an  attachment  can  de- 
stroy  the  lien  created  by  it.  Speaking  of  the  effect 
and  office  of  an  attachment.  Judge  Drake,  in  his  val- 
uable work  on  Attachment,  says: 

''  When  an  attachment  is  served,  a  lien  on  the  prop- 
erty attached  is  created,  which  nothing  subsequent 
can  destroy  but  the  dissolution  of  the  attachment.  It 
is  said  to  be  beyond  the  power  of  a  state  legislature  to 
pass  an  act  annulling  it."  Drake,  Attachment  (7th 
ed.),  §224. 

The  question  of  fraud  or  bad  faith  on  the  part  of 
the  attachment  creditor  is  not  involved  in  this  case, 
and  consequently  we  have  assumed,  for  the  purposes 
of  this  proceeding,  that  the  attachment  lien  is,  in  all 
respects,  valid. 

What  we  have  already  said  disposes  of  the  conten- 
tion of  the  relator,  and  it  is  not,  therefore,  necessary 
to  enter  into  any  elaborate  discussion  of  the  point 
made  by  the  respondents,  that  the  superior  court  had 
no  jurisdiction  to  grant  an  order  awarding  possession 
of  the  attached  chattels  to  the  assignee  without  the  is- 
suance and  service  of  ordinary  process,  and  without 
making  the  attachment  creditor  a  party  to  the  pro- 
ceeding, and  that  the  order  applied  for  was,  therefore, 
properly  refused  for  that  reason,  if  for  no  other. 

We  think  the  position  of  respondents  is  fairly  sus- 
tained by  the  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Marshall  v.  Knox,  16  Wall. 
651. 

The  motion  is  denied. 

Scott,  Gordon  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.  (dissenting). — I  cannot  agree  with  what  is 
said  in  the  foregoing  opinion  in  reference  to  the  appoint- 
ment of  the  receiver  in  the  attachment  proceeding. 
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Such  an  appointment  is  justified  only  when  the  exi- 
gencies of  the  case  require  it.  Such  an  exigency 
generally  arises  when  the  property  is  of  such  a  nature 
that  the  rights  of  all  parties  will  be  best  protected  by 
the  preservation  and  sale  of  the  property  under  the 
direction  of  the  court  instead  of  by  the  sheriff  under 
the  direction  of  the  statute.  If  it  is  preserved  and 
sold  by  the  sheriff,  it  must  be  in  a  certain  prescribed 
manner,  to  follow  which  might  result  in  the  loss  of 
the  greater  part  of  the  value  of  the  property  attached. 
Hence  the  statute  has  clothed  the  court  with  the  power 
to  appoint  a  receiver  through  thte  agency  of  whom  the 
property  could  be  preserved  and  sold  in  the  manner 
which  the  court  in  its  judgment  deemed  proper.  The 
power  to  appoint  such  a  receiver  was  given  that  the 
court  might  thus  control  the  care  and  disposition  of 
the  property,  but  where,  as  in  the  case  at  bar,  there  was 
already  a  receiver  or  assignee  ready  to  take  possession 
of  the  property  attached,  with  all  the  other  property 
of  the  debtor,  and  care  for  and  dispose  of  it  under  the 
direction  of  the  court,  there  was  no  necessity  for  the 
appointment  of  a  receiver  in  the  attachment  proceed- 
ing. The  only  effect  of  such  an  appointment  was  to 
create  a  new  agent  of  the  court  to  discharge  a  duty 
within  the  powers  of  an  agent  which  the  court  already 
had.  Hence  no  exigency  existed  which  warranted  the 
appointment  of  a  receiver  in  the  attachment  proceed- 
ing. 
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[No.  2087.    Decided  March  26, 1896.] 

Elizabeth  Pugh  et  ai.,  Respondents^  v.  Oregon  Im- 
provement Company  ei  cd.,  Appellants, 

plkading  —  incon8i8tbnt  dbfen8eb  —  nbgliobncb — ^pibe  in  mike -^ 

contributory  negligence. 

In  an  action  to  recover  damages  for  death  resalting  from  the  al- 
leged negligence  of  defendant,  an  answer  denying  negligence,  and 
setting  up  further,  that,  if  there  was  any,  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence,  is  not  objectionable  as  setting 
up  inconsistent  defenses. 

Although  the  stopping  of  a  ventilating  fan,  upon  the  discovery  of 
a  fire  in  a  coal  mine,  may  have  been  an  act  of  negligence  on  the 
part  of  the  mining  company,  yet  there  can  be  no  recovery  for  the 
death  of  a  miner  resulting  therefrom,  when  it  appears  that  he  had 
ample  warning  of  the  flre,  in  time  to  have  escaped  from  the  mine ; 
but  that  he  remained  to  watch  it,  and  that  escape  was  finally  pre- 
vented by  the  act  of  a  fellow  miner  in  opening  a  tunnel  door,  there- 
by allowing  the  smoke  to  pour  into  a  passageway,  which  was 
apparently  safe,  and  suffocate  the  deceased. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Reversed. 

Andrew  F.  Burleigh,  and   S.  H.  Piles,  for  appellants. 
Thompson,  Edsen  &  Humphries,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  recover  dam- 
ages for  the  death  of  John  T.  Pugh,  which  occurred 
in  an  accident  at  the  Franklin  mine,  owned  by  the 
Oregon  Improvement  Company,  on  the  24th  of  August, 
1894,  by  which  accident  Pugh  and  thirty-six  other 
miners  lost  their  lives.  It  is  alleged  that  the  defend- 
ants negligently  allowed  a  fire  to  break  out  in  the 
mine  and  afterwards  negligently  shut  off  the  ventila- 
tion, whereby  the  deceased  was  suffocated.     A  verdict 
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and  judgment  were  rendered  for  the  plaintiffs  in  the 
sum  of  $4y000.00y  whereupon  this  appeal  was  taken 
upon  two  grounds:  The  first  being  that  there  was  no 
evidence  of  negligence  upon  the  part  of  the  defend- 
ants; and  the  second,  that,  if  there  was,  the  deceased 
was  guilty  of  contributory  negligence.  Preliminary 
to  a  consideration  of  the  facts,  a  contention  of  the 
plaintiffs  that  these  defenses  were  so  inconsistent  that 
they  cannot  both  stand,  and  that  the  plea  of  contribu- 
tory negligence  was  a  confession  of  negligence  upon 
the  part  of  the  defendants,  will  be  disposed  of  with 
the  statement  that  this  court  has  lately  taken  occasion 
to  examine  the  question  of  inconsistent  defenses  at 
length  in  the  case  of  Seattle  National  Bank  v.  Carter, 
13  Wash.  281  (43  Pac.  331 ) ;  see,  also,  Corbitt  v.  Har^ 
rington,  ante,  p.  197;  and,  under  the  conclusion  we 
there  arrived  at,  the  defendants  had  a  right  to  deny 
the  matters  upon  which  the  claim  of  negligence  was 
based  or  that  the  same  constituted  negligence,  and 
also  plead  further,  in  case  the  contrary  should  be 
established,  that  the  deceased  was  chargeable  with 
contributory  negligence.  There  is  no  element  of  bad 
faith  in  such  defenses  certainly  as  applied  to  the  facts 
of  this  case,  and  they  were  both  permissible. 

There  was  nothing  to  show  any  negligence  upon 
the  part  of  the  defendants,  so  far  as  the  origin  of  the 
fire  was  concerned,  nor  did  the  plaintifi^  rely  much 
upon  such  a  claim.  Their  main  contention  was  based 
upon  the  alleged  negligence  of  stopping  the  fan  used 
for  ventilating  the  mine.  Said  mine  consists  of  seven 
levels,  varying  from  300  to  350  feet  apart.  The  main 
slope,  starting  from  the  top,  reaches  down  six  levels, 
and  another  shaft  connects  the  sixth  and  seventh 
levels.  The  mine,  at  the  time,  was  provided  with 
four  separate  shafts;  the  main  slope,  by  which  cars 
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were  raised  and  lowered  and  men  could  ascend  and 
descend;  the  air  course,  at  the  top  of  which  the  fan 
was  located,  which  was  also  provided  with  steps  for 
ingress  and  egress;  the  easterly  slope,  or  Green  River 
slope,  as  it  is  sometimes  called,  the  mouth  of  which  is 
near  Green  River,  and  the  pipe  tunnel,  also  near  the 
Green  River  slope,  by  which  steam  was  taken  from 
the  boilers  at  Green  River  and  the  pump  lines  were 
carried,  making  four  separate  means  by  which  escape 
could  be  had  from  the  mine. 

On  the  24th  of  August  coal  was  being  mined  from 
the  fifth,  six  and  seventh  levels,  nearly  all  of  the  work 
being  done  on  the  sixth  level  and  north  from  the  main 
slope.  This  part  of  the  workings  was  called  the  sixth 
level  north,  or  sixth  north.  There  had  been  a  fire  on 
the  fifth  level  near  the  main  slope,  and  heavy  parti- 
tions of  masonry  had  been  put  across  completely  cut- 
ting it  off  from  the  main  slope,  while  back  beyond  the 
fire  other  partitions  had  been  erected,  thus  enclosing 
the  fire  between  masonry  walls,  while  still  back  beyond 
on  the  fifth  level  a  connection  had  been  made  with  the 
sixth  level,  by  means  of  which  coal  was  mined  on  the 
fifth  level  and  put  down  through  chutes  to  the  sixth 
level.  This  portion  of  the  mine  was  ventilated  by 
means  of  the  fan  at  the  top  of  the  air  course.  The 
fan  was  of  the  variety  known  as  suction,  and  drew  the 
air  up  through  the  air  course,  the  current  going  down 
the  main  slope,  then,  being  deflected  ofi^  on  the  sixth 
level  along  the  gangway,  went  as  far  as  the  gangway 
was  driven,  then  it  was  turned  up  into  the  rooms  where 
the  men  were  working,  down  to  the  return  air  course 
entirely  through  the  sixth  level,  up  into  the  fifth  level, 
down  to  the  sixth  level  again  to  the  return  air  course, 
and  then  out  of  the  air  course  by  way  of  the  fan, 
which  was  situated  on  a  hill  about  350  feet  above  the 
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entrance  to  the  main  slope.  As  the  air  in  the  mine  is 
of  nearly  constant  temperature  and  the  atmosphere 
outside  varies,  if  the  fan  were  not  running,  the  cur- 
rent of  air  through  the  mine  would  vary  according  as 
the  temperature  outside  was  hotter  or  colder  than  the 
air  in  the  mine.  In  case  the  air  in  the  mine  was  the 
warmest,  the  column  of  air  in  the  air  course  being 
350  feet  higher  than  the  cold  air  coming  down  the 
slope,  would  raise  of  its  own  accord  and  the  current 
of  air  would  be  down  the  main  slope,  through  the 
workings  and  out  through  the  air  course.  If,  on  the 
other  hand,  the  temperature  outside  was  much  higher 
than  that  in  the  mine,  the  air  current  would  reverse 
and  would  go  down  the  air  course,  around  through 
the  workings  and  out  at  the  main  slope.  At  the  time 
of  the  accident  the  outside  air  was  much  warmer  than 
that  in  the  mine. 

The  main  slope,  as  well  as  the  air  course,  are  not 
driven  in  the  coal  vein.  On  account  of  the  danger 
from  fire,  and  for  other  reasons,  they  are  in  a  vein 
about  153  feet  from  the  coal  vein  in  what  is  known  as 
the  dirt  vein.  Both  the  dirt  vein  and  the  coal  vein 
were  inclined  at  an  angle  of  from  30  to  46  degrees. 
At  the  foot  of  the  air  course  a  connection  was  made 
with  the  sixth  level  by  driving  a  tunnel  from  the  dirt 
vein  to  the  coal  vein  through  the  153  feet  of  interven- 
ing strata,  consisting  mostly  of  rock,  and  this  tunnel 
was  known  as  the  rock  tunnel;  and  a  door  was  con- 
structed where  it  joined  the  coal  vein  which  was 
known  as  the  rock  tunnel  door.  The  method  of  min- 
ing the  coal  is  as  follows:  A  gangway  about  eight  feet 
high  and  eight  feet  wide  is  driven  along  on  the  coal 
vein,  with  a  gradual  ascent  from  the  main  slope  to 
permit  the  drainage  of  water.  After  the  gangway  is 
driven  back  a  suitable  distance  from  the  main  slope, 
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rooms  are  driven  off  from  it  at  a  distance  of  about 
50  feet  from  centre  to  centre.  The  rooms  are  30  feet 
wide  in  the  clear,  leaving  a  partition  of  20  feet  of  solid 
coal  between  each  room.  Said  rooms  are  not  driven 
30  feet  wide  clear  to  the  vein,  but  the  entrance  to  them 
is  left  about  8  feet  wide,  through  which  a  manway  is 
made  for  the  convenience  of  the  men,  and  a  partition 
constructed  in  the  chute  connecting  the  room  with  the 
gangway,  so  that  although  the  chute  is  filled  with  coal 
which  has  been  loosened  and  started  down  ready  to  be 

■ 

loaded  in  the  cars,  the  men  can  still  ascend  and  de- 
scend through  the  manway  and  take  timber  and  other 
supplies  up.  The  crosscut  and  return  air  course  is  a 
passage  way  about  6  feet  wide  and  6  or  8  feet  high, 
placed  back  30  feet  from  the  gangway  or  sixth  level, 
and  parallel  with  it.  A  narrow  chute  connects  the 
room  with  the  gangway.  The  6th  level,  at  the  time 
of  the  fire,  was  driven  north  beyond  breast  87,  breasts 
on  the  sixth  level  being  numbered  north  from  the  foot 
of  the  old  slope,  and  as  the  breasts  were  50  feet  be- 
tween centres,  the  men  farthest  north  on  the  sixth 
level  were  not  to  exceed  1,200  feet  north  of  chute  62, 
where  the  fire  was  first  discovered. 

Between  11:20  a.  m.  and  11:25  on  said  24th  of  Au- 
gust, the  fire  was  discovered  in  this  chute  about  half- 
way between  the  gangway  and  the  cross-cut.  It  ap- 
pears that  said  chute,  was  dry  and  free  from  slack  or 
debris,  and  it  is  claimed  that  it  was  impossible  for  the 
fire  to  have  originated  by  spontaneous  combustion. 
It  is  not  known  how  it  did  originate.  One  of  the  boys 
Gi^gftg^d  in  driving  mules  and  hauling  coal  along  the 
gangway  first  discovered  it,  and  immediately  notified 
John  Schneider  thereof.  Schneider  thereupon  in- 
structed this  boy  and  three  or  four  other  boys  working 
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there  to  notify  the  miners  to  come  out  of  the  mine, 
that  it  was  on  fire. 

Pugh  was  then  working  in  breast  82,  with  one 
Israel  Stevens,  on  the  north  sixth  level,  1,000  feet 
from  where  the  fire  occurred.  The  distance  from 
chute  62  to  breast  49,  where  the  rock  tunnel  door  is 
located,  is  650  feet,  and  from  there  to  the  foot  of  the 
main  slope  1,700  feet.  Pugh  and  Stevens  were  noti- 
fied of  the  fire  and  ordered  to  come  out  between  11:25 
and  11:30.  It  would  have  taken  them  between  five 
and  six  minutes  to  travel  from  breast  82  to  a  point 
south  of  the  rock  tunnel  door,  which  was  a  place  of 
perfect  safety,  and  about  seven  or  eight  minutes  to 
travel  from  the  rock  tunnel  door  to  the  foot  of  the 
main  slope,  where  there  would  have  been  no  possible 
danger.  But  Pugh,  instead  of  going  out  and  saving 
his  life  as  his  partner,  Stevens,  did,  remained  with  a 
large  number  of  other  men.  There  is  a  good  deal  of 
testimony  to  show  that  they  stopped  near  the  fire, 
watching  it,  and  there  is  no  question  but  that  nearly 
all  of  those  lost  stopped  at  that  point  after  starting 
to  leave  the  mine,  and  remained  there  for  some  con- 
siderable time  before  heeding  the  alarm  given  and 
endeavoring  to  get  out  of  the  mine  or  to  a  place  of 
absolute  safety.  It  is  one  of  the  disputed  facts  in  the 
case,  however,  as  to  whether  Pugh  stopped  there  or 
elsewhere,  but  we  do  not  regard  it  as  very  material, 
for  the  undisputed  facts  show  that  he  had  ample  time 
to  have  gotten  out. 

After  Schneider  was  informed  of  the  fire  he  went  as 
far  north  as  breast  75  and  assisted  the  boys  in  notify- 
ing  the  miners  of  it  and  to  leave  the  mine.  He  then 
returned  to  the  fire  and  went  out  at  the  foot  of  the 
main  slope,  a  distance  of  1,700  feet,  then  returned  to 
the  fire  and  afterwards  made  his  escape  in  safety. 
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One  of  the  causes  contributing  to  the  death  of  the 
miners  was  the  opening  of  the  rock  tunnel  door.  The 
air  passed  down  the  main  slope  by  this  door  and  along 
to  the  extreme  end  of  the  gangway.  Said  door  is  at 
the  foot  of  the  air  course,  known  as  the  fan  shaft,  in 
which  is  constructed  a  manway  or  exit  from  the  mine, 
and  is  for  the  purpose  of  preventing  the  air  from  tak- 
ing a  short  cut  through  said  air  course  and  so  as  to 
compel  it  to  pass  on  along  the  gangway  to  the  north 
end  thereof,  then  back  through  the  cross-cut  and 
through  the  various  rooms  or  breasts  where  work  is 
being  done.  It  does  not  appear  that  Pugh,  or  any  of 
the  men  remaining  at  the  fire,  made  any  effort  to 
notify  any  one  on  top  that  they  intended  to  stay  there 
instead  of  coming  out,  nor  did  they  give  any  notice  to 
the  officers  or  men  on  top  as  to  the  location  of  the  fire. 
About  11:25  James  Cave,  an  outside  watchman  at  the 
mine,  discovered  smoke  oozing  out  of  the  fan-house. 
He  concluded  that  the  persons  operating  the  fan  had 
failed  to  oil  the  boxes  and  that  the  smoke  was  pro- 
duced by  overheated  machinery.  He  slowed  the  fan 
down,  but  did  not  stop  it,  and  examined  the  boxes, 
but  ascertained  that  they  were  in  good  order.  It  is 
claimed  that  he  then  left  in  quest  of  Ramsey,  the  as- 
sistant superintendent,  and  went  to  the  engine  house  to 
look  for  him,  but  as  Ramsey  was  then  on  his  way  home 
to  lunch  he  did  not  find  him,  but  saw  one  George  W. 
Smalley,  who  went  to  the  mouth  of  the  slope  and  tele- 
phoned down  to  ascertain  the  location  of  the  fire.  Smal- 
ley and  Cave  thereupon  went  to  the  fan-house.  Smalley 
was  also  of  the  opinion  that  the  boxes  were  overheated, 
and  he  again  slowed  the  fan  down  but  did  not  stop  it, 
and  he  ascertained  that  the  machinery  was  in  good 
order.  This  slowing  down  of  the  fan  by  Cave  and 
Smalley  accounts  for  the  sluggish  condition  of  the  air 
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testified  to  by  some  of  the  men  who  first  left  the  mine. 
The  fan,  after  being  slowed  down  by  Gave  and  Smalley, 
was  immediately  started  up  at  full  speed.  About  this 
time  smoke  began  to  pour  out  of  the  fan-house  in  a 
great  volume  and  while  it  was  so  pouring  out,  and 
about  12:05,  it  is  contended  by  the  defendants  that  a 
young  man  by  the  name  of  Grantilla,  one  of  the  trip 
riders  at  the  mine,  and  who  came  from:  the  direction 
of  the  mine,  came  running  up  to  the  fan-house  and 
called  out,  ''The  whole  north  sixth  is  on  fire.  Shut 
down  the  fan,"  and  that  the  men  at  the  fan-house,  un- 
der the  impulse  of  the  moment  and  assuming  that  this 
notice  and  request  came  from  the  miners,  and  being 
placed  in  a  position  where  they  saw  the  urgent  need 
of  acting  without  loss  of  time,,  shut  down  the  fan, 
thinking  it  the  right  thing  to  do  under  the  circum- 
stances. If  the  defendants  are  right  in  this  conten* 
tion  as  to  how  the  fan  came  to  be  shut  down  there  was 
no  evidence  of  negligence  against  them  whatever  upon 
which  a  recovery  could  be  had,  the  act  having  been 
done  by  fellow-servants  of  the  deceased.  But  it  is 
contended  by  the  plaintiffs  that  the  fan  was  shut  down 
by  order  of  Ramsey,  the  assistant  superintendent,  and 
there  being  some  testimony  to  sustain  this  contention, 
although  it  seems  to  us  the  great  weight  was  to  the 
contrary,  we  are  bound  to  leave  the  question  to  the 
province  of  the  jury  for  determination,  and  to  assume 
that  they  did  determine  it  in  favor  of  the  plaintiffs, 
and  hereon  rests  their  case  as  to  the  negligence  of  the 
defendants,  for  the  opening  of  the  rock  tunnel  door 
was  by  a  fellow-servant.  Shutting  down  the  fan  would 
have  resulted  in  no  injury  to  the  men  in  the  mine  had 
they  not  opened  this  door,  as  the  smoke,  passing  down 
the  fan  shaft  by  reason  of  the  reversal  of  the  air, 
would  have  passed  north  through  the  cross-cut  and 


PUGH  V.  OREGON  IMPROVEMENT  00.  339 

Mar.  1896.]  Opinion  of  the  Coart — Scott,  J. 

thence  down  into  the  north  end  of  the  north  sixth 
level,  passing  south  along  the  north  sixth  level  to  the 
men  remaining  at  the  fire,  and  thereby  have  driven 
them  out  of  the  mine. 

Prior  to  the  shutting  down  of  the  fan  it  appears  that 
the  men  standing  around  the  fire,  and  who  had  been 
standing  there  for  possibly  half  an  hour,  began  to 
call  out  to  open  the  rock  tunnel  door.  In  response  to 
this  call,  John  Johns,  one  of  the  gas  testers  in  the 
mine,  went  to  said  door,  a  distance  of  about  700  feet 
from  the  fire,  and  opened  it.  While  Johns  was  open- 
ing the  door,  the  men  again  called  out, ''  open  the  rock 
tunnel  door,"  and  in  response  to  this  call  Schneider 
also  started  to  open  it  and  he  met  Johns  returning 
therefrom,  and  upon  informing  him  that  he  was  going 
to  open  the  door  Johns  stated  that  he  had  already 
opened  it.  Schneider  and  Johns  remained  for  a  mo- 
ment or  two  conversing,  when  they  discovered  smoke 
oozing  out  of  the  brattice  or  partition  constructed  at 
chute  54.  Johns  then  stated  to  Schneider  that  he 
thought  he  had  made  a  mistake  in  opening  the  rock 
tunnel  door,  and  for  him  to  go  and  close  it.  Schnei- 
der thereupon  undertook  to  close  it,  and  when  opposite 
it  and  in  an  endeavor  to  close  it,  he  ran  into  a  bank 
of  smoke  which  extinguished  his  light  and  made  it 
impossible  for  him  to  find  or  close  the  door.  Schnei- 
der then  made  his  way  out  until  he  saw  a  dim  light 
ahead  of  him  to  the  south,  when,  being  overcome  by 
the  smoke,  he  fell  down  and  cried  for  help.  John 
Morgan,  who  was  gas  tester  on  the  seventh  level,  and 
who  was  traveling  in  the  direction  of  the  fire,  heard 
Schneider's  cries  and  rushed  to  his  rescue.  He  got 
Schneider  on  his  feet  and  sent  him  on  top  to  notify 
them  to  start  the  fan,  which  was  done  and  was  there- 
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after  kept  running.     It  seems  that  Schneider  was  the 
last  man  to  escape  from  the  mine. 

Taking  it '  as  an  established  fact  thatHhe  operation 
of  the  fan  was  stopped  by  Ramsey,  the  assistant  super- 
intendent, and  that  this  would  sustain  the  charge  of 
negligence  against  the  defendants,  we  think  that  the 
proofs  show  that  the  deceased  was  clearly  guilty  of 
gross  contributory  negligence.  The  men  inside  could 
not  certainly  know  that  the  men  outside  knew  at  what 
point  in  the  mine  the  fire  was  located.  If  the  fire  had 
been  located  at  a  point  south  of  the  rock  tunnel  door, 
the  only  possible  means  of  escape  for  the  men  who 
unnecessarily  loitered  at  the  fire  would  have  been  up 
through  the  rock  tunnel  door  and  the  manway  in  the 
air  course  or  fan  shaft  above  described,  as  there  were 
no  exits  north  of  the  rock  tunnel  door.  This  the  men 
at  the  fan,  the  miners  and  everyone  else  working  at 
the  mine  well  knew.  With  the  fire  located  south  of 
the  rock  tunnel  door,  the  shutting  down  of  the  fan 
would  have  reversed  the  air  current,  and  instead  of 
permitting  the  smoke  to  go  north,  would  have  driven 
it  south  towards  the  foot  of  the  main  slope  and  thereby 
permitted  the  men  to  escape  out  through  the  fan 
shaft,  while  its  continuous  operation,  had  the  fire  been 
located  south  of  the  rock  tunnel  door,  would  have 
meant  certain  death,  in  that  it  would  have  drawn  the 
flames  and  smoke  in  upon  the  men  and  shut  ofT  the 
only  exit  from  the  mine. 

It  is  established  beyond  any  doubt  that  the  com- 
pany wanted  the  men  to  come  out  of  the  mine  and 
notified  them  to  leave  it.  It  likewise  appears  that 
they  had  ample  time  to  get  out.  A  number  of  min- 
ers who  were  working  farther  north  in  the  mine  than 
the  deceased  made  their  escape  without  any  difficulty. 
But  Pugh  did  not  heed  the  warning  given  and  chose 
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to  remain.  He  voluntarily  assumed  whatever  risk 
was  connected  therewith^  and  the  plaintiffs  should  be 
held  as  bound  thereby.  It  is  contended  that  there 
was  nothing  to  cause  alarm  in  the  fire  itself  and  that 
there  should  have  been  no  danger  therefrom.  But 
that  this  cannot  be  true  seems  to  us  a  self-evident 
proposition.  First,  from  the  fact  that  they  were 
bound  to  know  that  the  men  outside  might  not  know 
the  location  of  the  fire  and  as  to  whether  or  not  the 
fan  should  be  or  could  be  safely  stopped  depended 
upon  its  location.  Secondly,  they  must  also  have 
known  that  the  large  volume  of  smoke  issuing  from 
the  mine  out  through  the  fan-house  would  greatly  ex- 
cite the  men  there,  and  that  it  was  not  safe  to  depend 
upon  them  to  do  the  right  thing  under  the  circum- 
stances, even  if  they  knew  the  location  of  the  fire. 
Their  very  situation  was  a  warning  in  itself  to  leave. 
They  were  900  feet  beneath  the  surface  of  the  earth 
with  a  fire  raging  near  them  which  could  not  have 
been  otherwise  than  a  source  of  danger.  They  even 
failed  to  take  any  precautions  for  their  safety  by  as 
much  as  notifying  the  men  at  the  top  to  keep  the  fan 
going.  It  is  contended  by  the  plaintiffs  that,  although 
Pugh  saw  fit  to  remain  in  the  mine,  his  remaining 
there  was  not  a  direct  or  proximate  cause  of  the  re- 
result.  But  it  seems  to  us  clearly,  otherwise.  He  had 
no  right  to  depend  upon  the  company's  agents  or 
laborers  outside  or  inside  to  do  just  what  should  be 
done  under  such  exciting  circumstances,  when  he  must 
have  known  that  a  mistake  might  be  fatal  to  him,  but 
should  have  left  the  mine  or  at  least  have  gone  to  a 
place  of  unquestioned  safety.  If  he  had  done  so  in 
obedience  to  the  notice,  as  his  fellow  workman  Stevens 
did,  his  life  would  have  been  saved.     He  did  not  do 
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SO  and  thereby  directly  contributed  to  the  result. 
Even  though  the  fan  was  stopped  by  direction  of  Ram- 
sey and  this  would  warrant  a  charge  of  negligence 
against  the  defendants  we  are  still  of  the  opinion  that 
the  motion  for  a  non-suit  should  have  been  granted. 
Reversed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 

ON    PETITION    FOR   RE-HEARING. 

Scott,  J. — A  petition  for  a  re-hearing  has  been  filed 
herein,  calling  attention  to  the  fact  that  the  opinion 
mentions  some  matters  which  did  not  appear  until 
after  the  motion  for  a  non-suit  was  made.  These  related 
mainly  to  a  description  of  the  premises  and  to  circum- 
stances connected  with  the  opening  of  the  rock  tunnel 
door.  None  of  said  matters  influenced  the  finding  of 
the  court  from  the  plaintiflFe'  case,  that  Pugh  was  guilty 
of  contributory  negligence.  He  was  an  able-bodied 
man  in  full  possession  of  his  faculties.  It  is  certain 
that  he  was  notified  to  leave  and  that  he  started  to  leave 
the  mine  with  Stevens.  Stevens  kept  un  and  got  out 
without  difficulty.  He  passed  a  dozen  or  more  men 
who  were  loitering  at  the  fire.  It  did  not  appear 
clearly  whether  Pugh  stopped  there  or  elsewhere,  but 
that  was  immaterial.  Two  other  men  made  their  es- 
cape after  Stevens  made  his.  The  court  was  then  and 
is  now  of  the  opinion  that  the  plaintiffs'  testimony 
showed  that  Pugh  had  ample  time  within  which  to 
have  left  the  mine,  and  that  in  not  leaving  he  assumed 
the  risk  connected  therewith,  and  the  defendants  were 
entitled  to  a  non-suit,  conceding  that  the  charge  of 
negligence  against  them  had  been  established. 

Anders  and  Gordon,  JJ.,  concur. 
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The  State  of  Washington,  on  the  Relation  of  What-  \  w  343 

com  County,  Appellant,  v.  E.  W.  Purdy,  Treasurer  ' 

of  Whatcom  County,  Respondent. 

SPECIAL    ACT  —  RSPEAL    BY    GENERAL  ^  LAW  —  PUBLICATION    OF    DELIN- 
QUENT TAX  LISTS  —  POWEB  OF  TBBA8UBEB  TO  SELECT  NBWSPAPEB. 

A  special  law  may  be  repealed  by  implication  by  the  provisions 
of  a  general  act,  if  by  the  terms  of  the  general  law  it  becomes  evi- 
dent that  the  intentioa  of  the  legislature  was  to  repeal  the  special 
law. 

Sec  96,  Laws  1893,  p.  866,  specially  confers  authority  upon  the 
county  treasurer  to  select  the  newspaper  in  which  to  publish  the  de- 
linquent tax  list  of  the  county,  and  such  section  necessarily,  to  that 
extent,  repeals  the  provisions  of  Gen.  Stat.,  §2936,  authorizing  the 
county  commissioners  to  contract  for  the  official  publication  of  all 
notices. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  W^nn,  Judge.     Affirmed. 

G.  V,  Alexander,  for  appellant. 

H,  A,  Fairchild,  and  BUick  &  Learning,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  was  a  proceeding  in  mandamus 
to  compel  the  respondent,  as  treasurer  of  Whatcom 
county,  to  furnish  the  delinquent  tax  list  of  said 
county,  required  by  law  to  be  published  in  the  month 
of  April,  1896,  to  the  official  paper  of  said  county. 

The  commissioners  of  Whatcom  county  had  desig- 
nated ''The  Champion"  as  the  official  paper  of  said 
county,  and  had  entered  into  a  contract  with  said 
paper  to  do  the  printing  for  the  county.  The  treas- 
urer answered  the  alternative  writ,  denying  that  the 
county  commissioners  had  authority  to  enter  into  the 
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contract  with  "The  Champion"  for  the  publication 
of  the  delinquent  tax  list,  and  asserting  that  he,  as 
such  treasurer,  had  full  power  and  authority  under 
the  law  to  cause  said  list  to  be  published  in  any  paper 
published  in  said  county  which  he  might  select,  and 
that  he  had  entered  into  a  contract  with  the  "  Rev- 
eille "  in  February,  1896,  for  the  publication  of  said 
delinquent  tax  lists.  The  answer  also  set  up  a  contract 
entered  into  by  the  board  of  county  commissioners 
with  the  "  Reveille,"  in  June,  1894,  which  said  con- 
tract  provided  for  the  doing  of  the  county  printing  by 
the  said  *'  Reveille,"  including  the  delinquent  tax  lists. 
Upon  the  hearing  the  writ  was  denied. 

With  our  view  of  the  law  governing  the  other  phase 
of  the  question  presented,  it  will  not  be  necessary  to 
enter  into  a  discussion  of  the  force  of  the  contract 
entered  into  between  the  commissioners  and  the 
"Reveille.  Sec.  2936  of  the  General  Statutes  pro- 
vides that  it  shall  be  the  duty  of  the  county  commis- 
sioners to  let  the  advertising  and  official  publication 
of  all  notices  to  the  publisher  of  a  newspaper,  where 
two  or  more  weekly  newspapers  are  published  in  the 
county,  who  is  the  best  and  lowest  responsible  bidder, 
etc.  It  is  conceded  that,  under  the  provisions  of  this 
section  and  of  the  subsequent  §§  2937  and  2938,  the 
paper  designated  by  the  county  commissioners  would 
be  the  paper  which  should  publish  the  delinquent  tax 
lists.  But  respondent  relies  upon  §  96  of  the  revenue 
law  of  1893  (p.  366),  which  provides  for  the  selection 
of  a  paper  by  the  treasurer,  for  the  doing  of  this  work. 
The  contention  of  the  appellant  is  that  g  2936  of  the 
code,  being  an  enactment  by  the  legislature  in  1885-6, 
was  a  special  law,  and  that  its  provisions  are  not  re- 
pealed by  the  provisions  of  the  general  law  of  1893, 
and  that  there  is  no  direct  repeal  of  the  law  providing 
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for  the  selection  of  the  paper  to  do  the  printing  by  the 
county  commissioners^  and  no  direct  authorization  to 
the  treasurer  to  enter  into  a  contract  for  the  printing 
of  the  delinquent  tax  list,  in  the  act  of  1893;  and  that 
therefore,  if  the  law  of  1886,  which  is  §  2936  of  the 
General  Statutes,  is  repealed  it  must  be  repealed  by 
implication,  and  the  old  familiar  doctrine  that  the  re- 
peal  of  statutes  by  implication  is  not  favored,  is  urged 
at  great  length. 

In  the  first  place,  it  does  not  appear  to  us  that 
§  2936  of  the  General  Statutes  is  a  special  provision  of 
the  law.  This  section,  together  with  §2937,  was 
offered  as  an  amendment  to  the  Code  of  1881,  and,  as 
such  amendment  was  passed  by  the  legislature  of 
1885-6.  About  the  only  difference  between  the  law  as 
it  stood  before  and  after  the  amendment  of  1885-6  is 
as  to  the  time  when  a  paper  could  bid  for  the  county 
printing,  the  old  law  providing  that  where  two  or 
more  newspapers  are  published  it  shall  be  the  duty  of 
the  county  commissioners  to  let  the  public  printing 
to  the  lowest  bidder,  and  the  law  of  1885-6  providing 
that  no  newspaper  shall  be  eligible  as  a  competitor 
unless  the  same  shall  have  been  published  for  at  least 
six  months  prior  to  the  letting  of  the  contract;  also  pro- 
viding that  where  no  paper  was  published  in  the  county 
the  commissioners  should  cause  the  printing  of  the 
county  to  be  done  in  some  newspaper  in  the  state  of  gen- 
eral circulation  in  the  county  having  no  resident  news- 
paper. These  are  about  the  only  new  provisions 
which  were  engrafted  on  the  general  law  by  the  act  of 
February  3,  1886.  The  act  of  1893  (Laws  1893,  p. 
323),  seems  to  be  an  act  governing  every  step  in  the 
assessment  and  collection  of  taxes,  which  must  neces- 
sarily include  the  printing  of  the  delinquent  tax  lists. 
The  title  of  the  act  is,  "An  Act  to  provide  for  the 
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assessment  and  collection  of  taxes  in  the  State  of  Wash- 
ington, and  declaring  an  emergency;  '^  and  the  repeal- 
ing clause  is  that,  ''all  acts  and  parts  of  acts  heretofore 
enacted  by  the  legislature  of  the  territory  or  state  of 
Washington  providing  for  the  assessmentand  collection 
of  taxes  in  this  state  shall  be  and  the  same  are  hereby 
repealed,"  (Laws  1893,  p.  385,  §  137)  being  stronger 
than  the  ordinary  repealing  clause,  providing  that 
''  all  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed." 

But,  even  if  the  act  of  February  3,  1886,  (Laws 
1885-6,  p.  108,)  were  a  special  law,  it  does  not  neces- 
sarily follow  that  it  could  not  be  repealed  by  the  pro- 
visions of  the  general  act;  for  the  rule  is  that,  if  by 
the  terms  of  the  general  law  it  becomes  evident  that 
the  intention  of  the  legislature  was  to  repeal  the 
special  law,  it  is  the  duty  of  the  courts  to  hold  the 
special  law  repealed.  It  was  said  by  this  court,  in 
Northern  Pacific  R.  R.  Co.  v,  HaaSy  2  Wash.  379  (26 
Pac.  869),  that, 

''As  a  rule,  it  Will  not  be  held  that  a  special  act  is 
repealed  by  implication  by  a  general  one  upon  the 
same  subject.  The  intention  of  the  legislature,  how- 
ever, in  enacting  the  several  laws,  is  what  is  to  be 
arrived  at;  and,  if  it  sufficiently  appears  that  it  was 
intended  that  a  subsequent  general  law  should  super- 
sede all  prior  legislation  upon  the  same  subject,  gen- 
eral or  special,  though  not  expressly  so  stated,  effect 
should  be  given  to  such  purpose." 

Then  construing  the  act  of  1893  as  a  complete  law 
for  the  collection  of  revenues,  does  it  confer  authority 
upon  the  treasurer  to  select  the  paper  to  print  the  de^ 
linquent  lax  lists?  Sec.  96  of  the  act  of  1893  provides 
that, 

"The  county  treasurer  shall,  during  the  month  of 
April  in  the  second  year  following  the  date  of  delin* 
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queucy  of  any  taxes  on  real  property,  publish  an  ad- 
vertisement  giving  notice  of  the  intended  application 
for  judgment  for  sale  of  such  delinquent  lands  and 
lots,  in  a  newspaper  published  in  his  county,  if  any 
such  there  be,  or  if  there  be  no  such  paper,  printed  In 
his  county,  then  he  shall  post  three  notices  of  such  in- 
tended application  in  the  most  conspicuous  places  in 
such  county,  one  of  which  shall  be  at  the  door  of  the 
court  house  at  the  county  seat  of  such  county." 

Said  section  proceeds  to  point  out  specifically  the 
manner  and  form  of  this  publication,  and  provides  at 
the  close  of  the  section  that, 

"  Where  the  publisher  of  any  paper  that  may  have 
been  selected  by  the  county  treasurer  shall  be  unable 
or  unwilling  to  publish  such  advertisement,  said  treas- 
urer shall  select  some  other  newspaper,  having  due 
regard  to  the  circulation  of  such  paper,  or  shall  post 
the  notices  hereinbefore  prescribed." 

Fully  indorsing  the  proposition  urged  by  the  appel- 
lant, that  the  authority  of  a  public  officer  in  any  given 
case  consists  of  those  powers  which  are  expressly  con- 
ferred upon  him  by  the  act  appointing,  or  which  are 
expressly  annexed  to  the  office  by  the  law  creating  it, 
or  some  other  law  referring  to  it,  or  which  are  attached 
to  the  office  by  common  law  as  incident  thereto,  it 
seems  to  us  that  the  law  in  this  case  specially  pro* 
vides  for  the  selection  of  the  newspaper  to  publish  the 
delinquent  tax  lists  by  the  treasurer.  The  appellant 
insists  that  the  meaning  of  the  statute  is  that  where 
the  publisher  of  a  paper  selected  by  the  commissioners 
refuses,  or  shall  be  unwilling  to  publish  such  adver- 
tisement, then  and  then  only  the  treasurer  shall  select 
some  other  newspaper.  But  we  do  not  think  this  is 
a  reasonable  construction  of  the  statute.  In  the  first 
place,  there  would  be  no  more  reason  why  the  com- 
missioners should  not  select   a  second  paper  in  the 
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event  of  the  refusal  of  the  first  one  selected  to  do  the 
work,  than  there  would  why  they  should  select  the 
publisher  in  the  first  instance.  In  the  second  place, 
such  a  construction  does  not  reflect  the  language  of 
the  statute,  or  its  reasonable  meaning.  The  language 
is  not,  '^  where  the  publisher  of  any  paper  that  may 
have  been  selected  by  the  commissioners  shall  be  un- 
able or  unwilling,"  etc.,  but  it  is,  *^  where  the  pub- 
lisher of  any  paper  that  may  have  been  selected  by 
the  county  treasurer  shall  be  unable  or  unwilling,"  etc., 
then  the  treasurer  shall  select  some  other  newspaper, 
and  the  word  ''  select "  is  of  too  well  defined  a  mean- 
ing to  bear  discussion.  If  it  was  not  the  intention  of 
the  legislature  to  invest  discretion  and  choice  in  the 
treasurer  in  this  particular,  then  it  was  most  unhappy 
indeed  in  its  selection  or  choice  of  words. 

We  are  cited  by  the  appellant  to  the  opinion  of  the 
attorney  general,  found  on  page  78  of  the  opinions  of 
1893-4,  wherein  he  advised  the  prosecuting  attorney 
of  Snohomish  county  that  the  paper  selected  by  the 
county  commissioners  was  the  proper  paper  in  which 
to  publish  the  delinquent  tax  lists.  But,  while  enter- 
taining the  highest  regard  for  the  legal  knowledge  of 
the  learned  attorney  general,  we  are  unable  to  reach 
the  conclusion  that  he  did  on  this  subject.  He  bases 
his  opinion  somewhat  on  the  theory  that  §  2938  seems 
to  imply  that  there  may  be  counties  in  the  state  in 
which  the  county  commissioners  have  failed  to  desig- 
nate any  newspaper  as  the  official  newspaper  of  the 
county,  and  is,  he  says,  credibly  informed  that  there 
are  several  counties  in  the  state  in  which  that  is  the 
case,  and  concludes  that  the  provisions  of  §  96  of  the 
act  of  1893  are  intended  to  authorize  the  selection  of 
the  paper  by  the  treasurer  only  in  such  cases.  What 
the  particular  fact  may  be  in  regard  to  this  condition 
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of  things  we  are  not  advised,  but  we  see  nothing  in 
.§  2938  to  indicate  that  the  legislature  intended  to  make 
anv  distinctions  of  this  kind. 

We  are  of  the  opinion  that  the  law  fully  empowers 
the  treasurer  to  make  the  selection,  in  any  and  all 
counties,  of  a  paper  to  publish  the  delinquent  tax  lists. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[No.  1013.    Decided  April  6, 1896.] 

Charles  S.  Hinchman,  Respondent^  v.  Point  Defi- 
ance Railway  Company  et  aZ.,  Defendants,  John 
C.  Lewis,  Trv^teeyet  aZ.,  Appellants. 

APPSAL  —  ESTOPPEL — MOBTOAQE     OF     STREET     RAILBOAD  —  YABIANCB 

—  UNBEOORDED  CHATTEL  MORTGAGE. 

The  fact  that  a  junior  mortgagee  has  accepted  a  portion  of  the 
proceeds  arising  from  the  sale  of  property  under  a  decree  foreclos- 
ing his  and  the  senior  morl^ge  will  not  estop  him  from  appealing 
from  such  portion  of  the  decree  as  woald  in  nowise  affect  or  destroy 
the  part  awarding  him  such  sum. 

Under  a  mortgage  of  a  street  railway  operated  by  steam  and  its 
appurtenances,  which  by  its  terms  includes  "  also  all  poles,  wires, 
stringers,  dynamos,  etc.,  materials  for  constructing,  maintaining, 
operating,  altering,  repairing  and  replacing  the  said  line  of  railway 
and  extensions,  together  with  all  rights,  privileges  and  immunities 
now  owned,  held  or  enjoyed  by  the  Point  Defiance  Railway  Company, 
or  to  be  acquired  by  it  during  the  term  of  this  mortgage,"  the  mort- 
gage covers  electrical  appliances  which  had  been  already  purchased 
but  which  were  not  accepted  and  paid  for  until  after  its  execution ; 
and  also  an  extension  of  the  track  for  which  right-of-way  had  been 
procured  and  surveyed,  although  the  track  was  constructed  by 
another  company  which  subsequently  bought  out  the  mortgagor. 

One  who,  after  having  sold  certain  property,  accepts  a  mortgage 
thereon  is  estopped  in  a  foreclosure  proceeding  from  setting  up  a 
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claim  of  ownership  thereof  by  virtue  of  a  provision  in  the  contract 
of  sale  that  the  title  should  remain  in  the  seller  until  payment , 
when  there  is  no  pretense  that  any  of  the  parties  to  the  foreclosure 
had  notice  of  such  condition. 

In  an  action  based  upon  promissory  notes  which  had  been  signed 
upon  their  face  by  the  defendant  as  maker,  it  is  not  a  variance  to 
put  such  notes  in  evidence,  although  containing  an  endorsement 
over  the  signature  of  individuals  who  had  not  been  made  xmrties, 
to  the  effect  that  '*  we  hereby  severally  join  in  the  execution  of  the 
within  notes  as  original  makers  thereof  and  waive  presentation  and 
protest  notice.'' 

A  mortgagee  of  a  subsequent  purchaser  of  personal  property  who 
takes  with  notice  that  there  is  an  unrecorded  mortgage  on  the  prop- 
erty is  not  protected  by  Qen.  Stat.,  §1648,  which  provides  that 
mortgages  of  personal  property  shall  be  void  as  against  creditors  of 
the  mortgagor,  or  subsequent  purchasers  and  incumbrances  of  the 
property  for  value  and  in  good  faith,  unless  it  is  recorded. 

The  mortgagee  of  a  street  railway  with  all  its  appliances  is  not 
entitled  to  a  lien  upon  property  purchased  by  a  subsequent  com- 
pany which  had  bought  the  mortgaged  property  and  operated  it  in 
connection  with  another  railway  line,  when  such  after  acquired 
property  was  not  within  the  contemplation  of  the  mortgage,  and 
was  not  purchased  until  after  the  mortgagor  had  parted  with  the 
ownership  of  its  portion  of  the  road. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

0.  F.  Paxton,  and  Burke,  Shepard,  Woods  &  McGilvra, 
for  appellant. 

Doolittle  &  Fogg,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  the  27th  day  of  November,  1891, 
the  Point  Defiance  Railway  Company  of  Tacoma 
owned  and  operated  about  six  miles  of  railway,  and 
had  leased  and  was  operating  one  mile  additional 
making  in  all  about  seven  miles,  running  from  near 
Point  Defiance  Park  to  South  Ninth  street,  in  said 
city.  The  road  was  mainly  along  the  streets  and  pub- 
lic highways  of  the  city,  under  franchises  granted  by 
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the  city  and  by  the  board  of  commissioners  of  the 
county.  It  had  been  operated  by  steam  at  all  times 
prior  to  the  27th  day  of  November  1891,  on  which 
day  said  company  executed  a  mortgage  to  Henry 
Wood,  trustee,  to  secure  five  promissory  notes  bearing 
even  date  therewith,  made  by  said  company  and  nine 
individuals,  said  notes  being  in  the  sum  of  |10,000 
each,  aggregating  $50,000,  for  borrowed  money.  The 
notes  by  their  terms  became  due  and  payable  one 
year  after  date,  with  interest  at  ten  per  cent,  per  an- 
num until  maturity,  and  at  the  rate  of  twelve  percent, 
per  annum  thereafter.  Each  note  contained  a  pro- 
vision to  pay  an  attorney's  fee  equal  to  five  per  cent, 
of  the  amount  due,  in  case  of  suit  for  collection  being 
commenced.  This  mortgage  was  recorded  in  the 
records  of  real  property  mortgages  of  Pierce  county, 
but  was  not  recorded  as  a  chattel  mortgage.  The 
description  contained  in  said  mortgage  is  in  part  as 
follows: 

"All  of  the  following  described  property,  real  and 
personal,  of  the  said  Point  Defiance  Railway  Company, 
situated  in  the  county  of  Pierce  and  state  of  Washing- 
ton to-wit:  All  of  the  line  of  railway  of  the  said  Point 
Defiance  Railway  Company,  together  with  its  rights  of 
way  and  franchises  as  hereinbefore  mentioned  and 
described,  its  rolling  stock,  roads,  roadbeds,  ties,  rails, 
switches,  turnouts,  motor  houses,  engine  houses,  tools 
and  machinery  of  every  description,  also  all  sidetracks, 
sidings,  spur  tracks,  now  or  hereafter  acquired  by  it 
for  use  in  connection  with  the  said  railway  line  as 
now  constructed,  also  all  real  estate  grants,  ways  and 
rights  of  way,  licenses,  easements,  depot  grounds  and 
lands  used  in  connection  with  the  operation  and  main- 
tenance of  the  said  line  of  railway  and  extension 
thereof,  and  all  tracks,  ties,  bridges,  viaducts,  fences, 
culverts  and  other  structures,  also  all  wood  houses, 
coal  houses  and  other  buildings,  also  all  poles,  wires, 
stringers,  dynamos,  fuel,  supplies,  materials  for  con- 
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structing  and  maintaining,  operating,  altering,  repair- 
ing and  replacing  the  said  line  of  railway  and 
extensions,  together  with  all  rights,  privileges  and  im- 
munities now  owned,  held  or  enjoyed  by  the  said  Point 
Defiance  Railway  Company,  or  to  be  acquired  by  it 
during  the  term  of  this  mortgage." 

On  the  17th  of  July,  1891,  said  railway  company 
entered  into  a  written  contract  with  the  Edison  Gen- 
eral Electric  Company,  a  corporation  of  the  state  of 
New  York,  to  purchase  four  trucks,  eight  motors  and 
certain  car  equipments.  By  the  terms  of  said  written 
contract  it  was  provided,  ''  that  the  title  and  owner- 
ship of  the  property  called  for  and  furnished  under 
the  terms  of  this  contract  shall  remain  in  the  Edison 
Company  until  full  and  final  payment  shall  be  made 
therefor."  It  appears  that  payment  therefor  was  not 
made  until  some  time  in  January  thereafter.  On  the 
3d  day  of  February,  1892,  said  Point  Defiance  Railway 
Company  sold  its  railway  to  a  corporation  known  as 
the  Point  Defiance,  Tacoma  &  Edison  Railway  Com- 
pany, and  about  the  same  time  said  new  corporation 
also  purchased  another  line  of  about  seven  miles  of 
railway,  running  from  South  Ninth  street  in  the  city 
of  Tacoma  to  the  town  of  Edison,  which  latter  line 
had  theretofore  been  known  and  operated  as  the 
Wapato  Park  Belt  Line  Railway  Company,  and  was  a 
steam  railroad.  Thereupon  the  Point  Defiance,  Ta- 
coma &  Edison  Railway  Company  connected  the  two 
railways  at  said  South  Ninth  street,  forming  a  continu- 
ous line  of  about  fourteen  miles  of  railway  and  thereafter 
extended  the  line  northerly  about  a  mile  to  Point  De- 
fiance Park.  This  extension,  however,  was  in  contem- 
plation by  the  Point  Defiance  Railway  Company  prior 
to  the  making  of  the  mortgage  hereinbefore  referred 
to,  and  a  survey  of  the  line  had  been  made  and  the 
right  of  way  therefor  had  also  been  secured. 
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On  March  10,  1892,  the  Point  Defiance,  Tacoma  & 
Edison  Company  made  a  contract  with  the  Edison 
General  Electric  Company,  to  furnish,  for  $11,377, 
ten  electric  motors  and  five  trucks  and  car  equip- 
ments complete.  The  contract  under  which  the  same 
were  furnished  contains  a  provision  reserving  the  title 
to  said  electric  company  until  the  property  so  fur- 
nished was  paid  for.  Payment  therefor  has  never 
been  made.  ^ 

On  the  12th  of  March,  1892,  said  railway  company 
made  a  contract  with  the  Northwest  Thomson-Hous- 
ton Electric  Company  (now  the  Northwest  General 
Electric  Company),  to  furnish  said  road  with  two  cars, 
three  trucks,  ten  electric  motors,  equipments  for  one 
old  car,  and  to  furnish  the  poles,  wires,  connections 
and  construct  about  thirteen  and  one-fourth  miles  of 
overhead  equipment  for  the  operation  of  an  entire 
line  of  railway  by  electric  power,  all  for  the  sum  of 
$40,950.  The  property  was  furnished  in  accordance 
with  the  contract,  but  no  part  of  the  contract  price 
has  been  paid. 

On  the  20th  of  July,  1892,  the  railway  company 
entered  into  a  further  contract  with  said  Northwest 
General  Electric  Company  to  furnish  one  car  and 
equipment,  one  truck  and  two  electric  motors,  all  for 
the  sum  of  $3,750,  which  property  was  furnished  but 
has  never  been  paid  for.  The  cars,  trucks,  motors, 
poles,  wires  and  equipments  purchased  by  said  Point 
Defiance,  Tacoma  &  Edison  Railway  Company  from 
the  Edison  General  Electric  Company,  the  Northwest 
Thomson-Houston  Electric  Company  and  the  North- 
west General  Electric  Company,  as  hereinbefore  men- 
tioned, were  used  by  said  railway  company  for  electri- 
fying, equipping  and  operating  its  entire  line  of  rail- 
way, viz.,  about  fourteen  miles,  from  Edison  to  Point 
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Defiance  Park;  and  the  cars,  trucks,  locomotives  and 
equipment  which  had  theretofore  been  used  in  oper- 
ating what  had  been  the  Point  Defiance  Railway  Com- 
pany, and  which  were  included  in  the  mortgage  exe- 
cuted by  said  last-mentioned  company  to  Henry  Wood, 
trustee,  (hereinbefore  described),  have  been  preserved, 
the  steam  equipment  having  been  supplanted  by  the 
electric  equipment  merely. 

On  the  18th  day  of  January,  1894,  the  Point  Defi- 
ance, Tacoma  &  Edison  Railway  Company  made  and 
delivered  to  John  C.  Lewis,  as  trustee,  a  mortgage 
upon  all  the  cars,  trucks,  motors  and  equipment,  poles, 
wires  and  overhead  equipment  of  its  entire  line  of 
railway,  viz.,  about  fourteen  miles,  and  also  upon  that 
portion  of  its  railway  track  and  franchises  extending 
from  Point  Defiance  Park  to  South  Ninth  street.  This 
last  mentioned  mortgage  was  given  to  said  Lewis,  trus- 
tee, to  secure  an  indebtedness  to  the  Edison  General 
Electric  Company  amounting  to  $11,267.73,  to  the 
Northwest  General  Electric  Company  amounting  to 
$45,182.20,  to  the  Mason  Mortgage  Loan  Company,  a 
corporation,  in  the  sum  of  $10,000,  to  the  Fidelity 
Trust  Company,  a  corporation,  in  the  sum  of  $11,- 
609.96,  to  the  Bank  of  British  Columbia,  a  corpora- 
tion, in  the  sum  of  $6,000,  to  the  Tacoma  Railway  & 
Motor  Company,  a  corporation,  in  the  sum  of  $3,445.96, 
to  W.  H.  H.  King,  in  the  sum  of  $1,000,  and  to  T.  B. 
Wallace,  as  agent  for  the  holders  of  sundry  vouchers 
theretofore  issued  by  said  railway  company,  in  the 
sum  of  $9,200.44;  aggregating  about  $90,000. 

This  mortgage  was  duly  recorded  in  the  office  of  the 
auditor  of  Pierce  county,  both  as  a  mortgage  of  real 
estate  and  as  a  chattel  mortgage.  The  present  action 
was  brought  by  Charles  S.  Hinchman,  assignee  of  the 
Henry  Wood  mortgage,  to  foreclose  the  same,  and  the 
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Point  Defiance  Railway  Company,  the  Point  Defiance, 
Tacoma  &  Edison  Railway  Company,  John  C.  Lewis, 
as  trustee,  and  the  Northwest  General  Electric  Com- 
pany, were  made  parties  defendant  in  said  suit. 

The  Point  Defiance  Railway  Company  and  the  ap- 
pellant Lewis  answered  separately.  The  appellant 
Lewis,  as  trustee,  hy  way  of  answer  and  cross-bill,, 
sought  the  foreclosure  of  the  mortgage  executed  to 
him,  and  in  said  answer  denied  that  respondent's 
mortgage  was  a  lien  upon  any  property  except  that 
owned  by  the  Point  Defiance  Railway  Company  at  the 
time  when  said  mortgage  was  made,  and  asserting 
that  said  mortgage  was  void  as  against  his  (  Lewis') 
mortgage,  because  the  same  was  not  recorded  as  a 
chattel  mortgage;  also  claiming  a  first  lien  by  virtue 
of  his  mortgage  upon  all  of  the  property  described 
therein,  and  an  exclusive  lien  upon  all  of  the  motors, 
cars,  electrical  equipment,  poles,  wires,  etc.,  which  were 
purchased  by  the  Point  Defiance,  Tacoma  &  Edison 
Railway  Company  from  the  several  electric  compa- 
nies hereinbefore  mentioned,  subsequent  to  the  pur- 
chase and  consolidation  by  said  railway  company  of 
the  old  Point  Defiance  railroad  and  the  Wapato  Park 
Belt  Line  railway. 

Upon  the  issues  thus  made  up,  the  case  proceeded 
to  trial  before  the  superior  court  of  Pierce  county,  and 
upon  findings  and  conclusions  duly  made,  a  judgment 
and  decree  were  entered,  holding  and  determining  that 
the  mortgage  of  the  respondent  was  a  lien  upon  all  the 
property  described  in  the  mortgage  executed  hy  the  Point 
Defiance^  Ta^coma  &  Edison  Railway  Company  to  appel- 
lant Lewis;  that  all  of  the  beneficiaries  under  the 
Lewis  mortgage,  except  only  the  Bank  of  British 
Columbia,  had,  at  the  time  the  Lewis  mortgage 
was  made,  notice  of  respondent's  mortgage;  that  the 
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legal  effect  of  such  notice  was  equivalent  to  recording 
said  mortgage;  and  respondent  was  decreed  a  prior 
lien  upon  all  of  the  property  in  question,  excepting 
only  as  against  the  $5,000  claim  of  the  Bank  of  Brit- 
ish Columbia  (one  of  the  beneficiaries  in  the  T^wis 
mortgage.)  This  appeal  is  taken  by  Lewis,  and  the 
Northwest  General  Electric  Company  joins  therein. 
The  appeal  is  from  those  parts  of  the  decree  which 
make  the  respondent's  mortgage  a  lien  upon  the 
property  afterwards  acquired  by  the  Point  Defiance, 
Tacoma  &  Edison  Railway  Company,  and  which  gives 
priority  to  the  respondent's  mortgage  in  the  distribu- 
tion of  the  proceeds  of  the  sale. 

Upon  the  part  of  the  respondent  it  is  objected  that 
appellant  is  estopped  in  this  case  to  prosecute  his  ap- 
peal, for  various  reason,  only  one  of  which,  however, 
we  deem  of  sufficient  importance  to  require  notice. 
It  is  that  appellant  Lewis  applied  for  and  received 
from  the  clerk  of  the  lower  court  the  sum  of  $1,856, 
being  the  balance  remaining  in  the  hands  of  said 
clerk  from  the  proceeds  of  the  sale  of  the  property  iu 
question  pursuant  to  the  decree,  after  respondent's 
mortgage  had  been  paid  in  full  from  the  proceeds  of 
said  sale.  We  do  not  think  the  objection  is  well  taken. 
Both  of  the  mortgages  in  question  were  foreclosed  by 
the  decree,  and  it  is  apparent  that  the  appellant  is  enti- 
tled in  any  event  to  all  that  he  received,  no  matter  what 
disposition  is  made  of  the  case.  His  appeal  is  from 
portions  of  the  decree  only,  and  we  do  not  think  that 
receiving  such  of  the  proceeds  as  would  in  any  event 
belong  to  him  should  be  held  to  estop  him  from  pro- 
secuting the  appeal.  The  modification  or  reversal  of 
those  parts  of  the  decree  which  are  appealed  from 
would  in  no  wise  affect  or  destroy  the  remaining  per- 
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tions.     Respondent's    objections   must  therefore    be 
overruled. 

The  principal  grounds  advanced  for  a  reversal  or 
modification  of  the  judgment  and  decree  may  be 
stated  as  follows: 

1.  That  the  lower  court  erred  in  holding  that  re- 
spondent's mortgage  .was  a  lien  upon  the  eight  motors, 
four  trucks  and  car  equipments  and  one  and  one-half 
miles  of  overhead  construction  furnished  by  the  Edi- 
son General  Electric  Company  under  its  contract 
made  with  the  Point  Defiance  Railway  Company,  of 
date  July  17, 1891. 

2.  That  the  court  erred  in  not  providing  in  the  de- 
cree for  saving  the  rights  of  the  Edison  General  Elec- 
tric Company  as  to  the  ten  motors,  five  trucks  and 
apparatus  furnished  under  the  contract  of  March  10, 
1892. 

3.  That  the  court  erred  in  holding  that  the  bene- 
ficiaries under  the  Lewis  mortgage  had  notice  at  the 
time  their  mortgage  waS  made  of  the  existence  of  re- 
spondent's mortgage. 

4.  That  the  court  erred  in  overruling  appellant's 
objection  to  the  introduction  in  evidence  of  the  five 
notes  offered  by  respondent  as  the  basis  of  his  re- 
covery. 

5.  That  the  court  erred  in  holding  that  the  respond- 
ent's mortgage,  although  not  recorded  as  a  chattel 
mortgage,  was  a  lien  upon  the  mortgaged  personal 
property  as  against  the  Lewis  mortgage. 

6.  That  the  court  erred  in  holding  that  the  respond- 
ent's mortgage  was  a  lien  upon  the  nine  trucks, 
twenty-four  electrical  motors,  six  cars  and  thirteen 
and  one-fourth  miles  of  poles,  wires  and  overhead  elec- 
trical equipment,  purchased  by  the  Point  Defiance, 
Tacoma  &  Edison  Railway  Company,  for  the  use  of 
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its  entire  line  of  railway,  after  it  bought  and  consoli- 
dated the  two  roads. 

As  regards  the  first  contention,  the  materials  and 
equipment  furnished  under  the  contract  entered  into 
July  17, 1891,  were  shipped  from  the  east  by  said  elec- 
tric company  and  consigned  to  it  at  Tacoma  during 
the  summer  and  early  fall  of  that  year.  While  the 
materials  and  equipment  so  furnished  were  not  form- 
ally accepted  by  the  railway  company  until  some  time 
in  January,  1892,  when  payment  was  made  therefor, 
nevertheless,  it  was  in  the  actual  possession  of  the 
road  at  the  time  of  the  execution  of  respondent's 
mortgage.  It  is  not  contended  that  respondent  or  his 
assignor  had  any  knowledge  of  the  provision  in  the 
contract  which  reserved  to  the  vendor  title  to  the 
property,  and  it  is  apparent  from  the  description  con- 
tained in  respondent's  mortgage  that  it  was  intended 
to  cover  the  material  and  equipment  so  furnished. 
The  language  **  all  poles,  wires,  stringers,  dynamos," 
etc.,  could  only  relate  to  a  road  to  be  operated  by  elec- 
tricity and  would  be  inappropriate  to  the  description 
of  the  equipment  of  a  railway  operated  by  steam. 
The  property  was  in  existence  and,  as  against  the 
respondent's  assignor,  must  be  held  to  have  been  the 
property  of  the  mortgagor  at  the  time  that  said  mort- 
gage was  given.  We  think,  also,  that  the  description 
in  respondent's  mortgage  was  su£Scient  to  include  and 
embrace  the  extension  of  one  mile  of  track  which,  as 
already  noticed,  was  in  contemplation  by  the  Point 
Defiance  Railway  Company  prior  to  the  execution  of 
respondent's  mortgage,  and  which  had  theretofore 
been  surveyed  and  the  right-of-way  therefor  procured. 
It  is  true  that  this  mile  of  track  was  actually  con- 
structed by  the  Point  Defiance,  Tacoma  &  Edison 
Railway  Company,  after  the  purchase,  but  the  mort- 
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gage  attached  to  and  operated  upon  it  from  the  mo- 
ment of  its  construction,  because,  from  the  language 
of  the  mortgage  and  in  contemplation  of  law,  it  was 
the  intention  of  the  parties  that  it  should  so  attach. 

2.  Nor  do  we  think  that  the  court  erred  in  failing 
to  make  provision  in  its  decree,  saving  the  rights  of 
the  Edison  General  Electric  Company  as  to  the  motors, 
trucks  and  apparatus  furnished  by  it  under  the  con- 
tract of  March  10,  1892.  We  have  been  unable  to 
ascertain  from  the  record  that  said  company  asserted 
in  the  court  below  any  claim  of  title  to  this  property. 
It  did  not  tender  an  answer  of  its  own,  but  it  is  seek- 
ing, as  one  of  the  beneficiaries  under  the  mortgage 
executed  to  appellant  Lewis,  as  trustee,  the  foreclosure 
of  that  mortgage  and  payment  to  it  of  the  purchase 
price  of  the  property  so  furnished,  and  in  the  answer 
of  appellant  Lewis  it  is  asserted  that  after  the  com- 
mencement of  this  suit  and  prior  to  the  filing  of  said 
answer,  said  Edison  General  Electric  Company  made 
and  delivered  to  said  appellant  Lewis  as  such  trustee, 
''a  written  notice,  request  and  demand,  requesting, 
requiring  and  demanding  of  him  that  he  proceed  to 
foreclose  the  said  mortgage,"  etc.  Said  answer  also  as- 
serts that,  at  the  time  when  said  mortgage  to  appel- 
lant Lewis  was  executed  by  the  Point  Defiance, 
Tacoma  &  Edison  Railway  Company,  said  company 
wcu  the  owner  and  in  posseaaion  of  all  of  the  property 
therein  mentioned  and  described.  We  are  unable  to 
perceive  how  said  company  can  maintain  an  action 
to  foreclose  a  mortgage  upon  property  which  it  claims 
to  own  and  be  entitled  to  the  possession  of.  The 
positions  are  inconsistent,  and  we  think  that  by  ac- 
cepting a  mortgage  upon  the  property  and  thereafter 
proceeding  to  foreclose  the  same,  it  has  elected  to 
treat  such  property  as  the  property  of  the  mortgagor 
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and  cannot  now  be  heard  to  assert  a  claim  to  the 
ownership  thereof  by  virtue  of  a  provision  in  a  con- 
tract of  which  it  is  not  pretended  any  of  the  parties  to 
the  present  proceeding  had  notice. 

^.  The  next  proposition  relied  upon  challenges  the 
sufficiency  of  the  evidence  bearing  upon  the  question 
of  notice  by  the  beneficiaries  under  the  Lewis  mort- 
gage of  the  existence  of  respondent's  mortgage.  As 
already  noticed,  the  lower  court  found  that  all  of  said 
beneficiaries  save  one,  the  Bank  of  British  Columbia, 
had  notice  of  the  existence  of  respondent's  mortgage 
at  the  time  when  the  mortgage  was  made  to  appellant 
Lewis.  An  examination  convinces  us  that  the  evi- 
dence is  sufficient  to  sustain  such  finding,  and  it  is 
neither  desirable  nor  important  that  we  should  enter 
into  an  analysis  of  the  evidence  for  the  purpose  of  dis- 
posing of  this  contention. 

4.  Respondent's  complaint  is  based  upon  five 
promissory  notes  alleged  to  have  been  made  by  the 
Point  Defiance  Railway  Company.  The  pleadings 
put  in  issue  the  notes  sued  upon,  and  upon  the  trial 
the  respondent  offered,  and  the  court,  over  the  objec- 
tion of  appellant,  permitted  the  introduction  of  the 
notes  in  evidence.  Each  of  said  notes  is,  upon  its 
face,  signed  by  the  Point  Defiance  Railway  Company, 
by  H.  C.  Wallace  as  president,  and  attested  by  Stuart 
Rice,  secretary;  and  upon  the  back  of  each  of  said 
notes  the  following  appears:  "We  hereby  severally 
join  in  the  execution  of  the  within  note  as  original 
makers  thereof  and  waive  presentation  and  protest  no- 
tice." Then  follow  the  signatures  of  nine  individuals. 
Appellant  urges  that  the  notes  set  forth  in  the  com- 
plaint are  the  notes  of  the  Point  Defiance  Railway 
Company  alone,  and  that  there  is  a  variance  between 
the  proof  and  the  allegation.     We  think  otherwise. 
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It  was  entirely  competent  for  the  respondent  to  bring 
the  action  against  one  of  the  makers  only  without 
joining  the  others  and  it  was  not  the  less  the  note  of 
such  corporation  merely  because  of  the  fact  that  it  was 
also  the  note  of  each  of  the  other  makers. 

5.  It  is  next  contended  that  the  property  described 
in  both  mortgages  is  nearly  all  personal  property; 
that  the  mortgage  of  respondent  was  not  recorded  as  a 
chattel  mortgage;  and  appellant  insists  that  the  fail- 
ure to  record  the  same  as  a  chattel  mortgage  rendered 
the  mortgage  void  as  to  appellant  Lewis;  that  as 
against  a  subsequent  mortgagee  of  said  property  no- 
tice of  such  prior  unrecorded  mortgage  does  not 
render  the  same  valid.  Sec.  17^  art.  12,  of  the  con- 
stitution of  the  state  is  as  follows: 

"  The  rolling  stock  and  other  movable  property  be- 
longing to  any  railroad  company  or  corporation  in 
this  state  shall  be  considered  personal  property,  and 
shall  be  liable  to  taxation  and  to  execution  and  sale  in 
the  same  manner  as  the  personal  property  of  individ- 
uals, and  such  property  shall  not  be  exempted  from  exe- 
cution and  sale." 

Sec.  1648,  Gen  Stat.,  is  as  follows: 

"A  mortgage  of  personal  property  is  void  as  against 
creditors  of  the  mortgagor  or  subsequent  purchasers, 
and  incumbrances  of  the  property  for  value  and  in  good 
faith,  unless  it  is  accompanied  by  the  affidavit  of  the 
mortgagor  that  it  is  made  in  good  faith,  and  without 
any  design  to  hinder,  delay  or  defraud  creditors,  and 
it  is  acknowledged  and  recorded  in  the  same  manner 
as  is  required  by  law  in  conveyance  of  real  property." 

Counsel  for  appellants  contend  that  this  section 
''makes  the  unrecorded  mortgage  void  as. against 
creditors  of  the  mortgagor,  and  as  against  creditors  of 
subsequent  purchasers,  and  as  against  incumbrances 
put  upon  the  property  for  value  and  in  good  faith." 
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The  language  of  §  1648  is  somewhat  ambiguous,  but 
we  cannot  countenance  the  construction  for  which 
counsel  for  the  appellants  contend.  We  think  the  true 
interpretation  to  be  given  the  section  requires  the 
transposition  of  the  comma  appearing  after  the  word 
"purchasers,"  as  found  in  said  section,  by  placing  it 
after  the  word  "mortgagor,"  making  the  section  read 
as  follows: 

"A  mortgage  of  personal  property  is  void  as  against 
creditors  of  the  mortgagor,  or  subsequent  purchasers 
and  incumbrances  of  the  property  for  value  and  iu 
good  faith." 

So  interpreted  the  section  harmonizes  with  the 
statutes  of  New  York,  Michigan,  Ohio,  New  Jersey, 
Nebraska,  Minnesota,  Kansas  and  the  Dakotas,  as 
such  statutes  have  been  interpreted  by  the  courts  of 
last  resort  in  those  states,  and  best  accords  with 
reason. 

Manifestly,  there  are  three  classes  of  persons  whose 
rights  are  defined  by  this  section.  They  are,  (1)  cred- 
itors of  the  mortgagor;  (2)  subsequent  purchasers, 
and  (3)  parties  in  whose  favor  subsequent  incum- 
brances of  the  property  are  made.  As  to  the  first  class 
— creditors, — the  unrecorded  mortgage  is  absolutely 
void.  It  is  void,  also,  as  to  the  two  latter  classes  when 
they  deal  with  the  mortgaged  property  for  value  and 
in  good  faith.  Subsequent  purchasers  and  parties 
taking  subsequent  incumbrances  upon  the  property 
are  thus  placed  upon  the  same  footing,  and  in  all  rea- 
son why  should  they  not  be?  But,  to  adopt  the  con- 
struction for  which  appellants  contend  would  require 
lis  to  hold  that  an  unrecorded  mortgage  is  absolutely 
void  as  against  the  "  creditors  of  the  mortgagor,"  and 
as  against  "  creditors  of  subsequent  purchasers,"  and 
would  leave  the  rights  of  subsequent  purchasers  of 
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the  property  wholly  unaffected  and  undetermined  by 
the  statute.  The  three  classes  affected  by  the  statute 
under  the  construction  claimed  by  the  appellants 
would  be  first,  creditors  of  the  mortgagor;  second, 
*'  creditors  of  subsequent  purchasers,"  and,  third,  per- 
sons subsequently  taking  incumbrances  upon  the  prop- 
erty. It  might  be  asked,  what  possible  reason  could 
the  legislature  have  had  for  including  ''  creditors  of  a 
subsequent  purchaser"  as  a  class  within  the  provi- 
sions of  this  statute?  On  the  other  hand,  there  are 
many  reasons  why  the  rights  of  subsequent  purchasers 
of  property  embraced  within  an  unrecorded  mortgage 
should  be  defined  by  statute.  Appellants  also  insist 
that  the  words  **  good  faith  "  do  not  mean  or  include 
^'without  notice,"  and  they  argue  that  there  is  no 
want  of  good  faith  on  the  part  of  one  who  secures  '*  a 
lien  on  his  debtor's  property,  which  property  may  have 
been  included  in  a  chattel  mortgage  which  the  law  de- 
clares to  be  void  as  to  him."  But  we  answer  that  the 
law  has  not  declared  the  unrecorded  mortgage  abso- 
lutely void  as  to  a  subsequent  purchaser  or  mortgagee, 
but  only  void  as  to  such  purchaser  or  mortgagee  for 
value  and  in  good  faith.  As  between  the  mortgagor 
and  mortgagee  the  mortgage  is  valid  although  not  re- 
corded, and  we  do  not  think  that  one  who  takes  a  sub- 
sequent mortgage  upon  property  which  he  knows  is 
embraced  within  the  prior  unrecorded  mortgage  of 
another  can  be  permitted  to  assail  such  prior  mortgage 
because  of  the  mere  failure  to  record  it.  Besides,  we 
think  this  court  has  decided  the  question  adversely  to 
the  contention  of  the  appellants  in  Roy  <&  Co.  v.  Scott^ 
Hartley  &  Co.,  11  Wash.  399  (39  Pac.  679),  and  Chase 
V.  Tacoma  Box  Co.,  11  Wash.  377  (39  Pac.  639).  Such, 
too,  was  the  holding  of  the  territorial  supreme  court 
in  Darland  v.  Levins,  1  Wash.  582  (20  Pac.  309). 
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6.  The  final  contention  must  be  upheld.  We  think 
that  the  court  erred  in  holding  that  respondent's  mort- 
gage was  a  lien  upon  the  property  which  was  pur* 
chased  by  the  Point  Defiance,  Tacoma  &  Edison  Rail- 
way Company,  after  it  bought  and  consolidated  the 
two  roads,  said  property  consisting  principally  of 
trucks,  electrical  motors,  cars,  etc.,  purchased  by  said 
last  mentioned  railway  for,  and  used  upon,  the  entire 
line  of  its  road  from  Edison  to  Point  Defiance  Park. 
We  think  that  appellant  is  right  in  asserting  that 
this  property  was  purchased  for  a  different  railroad 
from  that  upon  which  respondent's  mortgage  was  exe- 
cuted. It  was  purchased  long  after  the  maker  of  that 
mortgage  had  ceased  to  have  any  interest  in  the  prop- 
erty covered  by  it.  That  it  was  not  in  existence  or 
contemplated  at  the  time  respondent  took  his  mort* 
gage,  and  that  no  part  of  the  money  secured  by  that 
mortgage  was  loaned  upon  the  faith  or  credit  of  the 
property  so  afterwards  acquired,  is  apparent.  It  was 
not  an  accession  to  the  property  mortgaged  by  the  old 
railway  company  to  the  respondent.  No  part  of  it  was 
ever  owned  by  the  maker  of  respondent's  mortgage. 
No  part  of  it  was  in  existence  when  said  mortgage 
was  made  or  came  into  existence  at  any  time  there* 
after  while  the  maker  of  respondent's  mortgage  con- 
tinued to  own  the  road.  Nor  can  it  be  said  that  it  was 
purchased  by  the  new  company  to  replace  the  former 
equipment  of  the  line  covered  by  respondent's  mort- 
gage. The  most  that  can  be  said  is  that  it  was  bought 
by  another  company  to  be  used  and  was  used  in  equip- 
ping a  line  of  road  only  a  portion  of  which  had  been 
owned  by  the  maker  of  respondent's  mortgage. 

We  think  that  the  equities  of  these  parties  who  fur- 
nished the  property  in  question  and  who  are  the  prin- 
cipal beneficiaries  in  the  Lewis  mortgage,  are  superior 
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to  those  of  the  respondent,  and  as  to  that  portion  of 
the  property  the  appellant  Lewis  was  entitled  to  an 
exclusive  lien,  and  the  decree  should  have  been  ac- 
cordingly. 

The  cause  will  be  remanded  for  further  proceedings 
in  accordance  herewith,  and  the  appellants  will  recover 
costs. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


[No.  3053.    Decided  April  6, 1806.] 

The  State  of  Washington,  on  the  Relation  of  Com- 
mercial  National  Banh^  v.  Superior  Court  of  King 
County. 

CSBTIORABl  —  8UPBB8SDBAS  BOND  —  POWEB  OF  COUBT  TO  nx  AMOUNT. 

The  safficiency  of  a  sapenedeas  bond,  under  statntoiy  require* 
ments,  cannot  be  raised  in  the  supreme  court  in  certiorari  proceed- 
ings, which  seek  a  reversal  of  an  order  of  the  superior  court  fixing 
the  amount  of  such  bond. 

In  an  action  upon  promissory  notes  and  to  foreclose  a  mortgage 
securing  same,  the  court  has  no  jurisdiction  to  fix  the  amount  of  a 
supersedeas  bond  on  appeal,  but  the  statute  providing  that  the 
bond  shall  be  in  double  the  amount  of  the  judgment  when  the 
action  is  for  the  recovery  of  money  governs. 

The  statute  requiring  a  supersedeas  bond  to  be  in  double  the 
amount  of  the  judgment  applies  to  any  appellant,  whether  he  is  one 
liable  to  p»ay  the  judgment  or  not. 

Original  Application  for  Certiorari. 

Burke,  Shepard  &  McOilvra,  for  relator. 
Allen  &  Powell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — By  this  proceeding  relator  seeks  the 


14  S6& 

16  970 

16  680 

26  ml 

14  865 

41  206 


366  STATE,  EX  BEL.  NAT'L  BANK,  v.  8UPERI0B  OOUBT. 

Opinion  of  the  Court— Hoyt,  C.  J.  [  14  Wash. 

reversal  of  an  order  made  by  the  superior  court  of 
King  county,  fixing  the  amount  of  a  supersedeas  bond 
upon  appeal  from  a  final  judgment  rendered  in  an 
action  brought  to  recover  the  amount  due  upon  cer- 
tain promissory  notes  made  by  one  of  the  defendants, 
and  to  foreclose  a  mortgage  given  to  secure  their  pay- 
ment. The  defendant  who  appealed  from  the  judg- 
ment was  not  liable  upon  the  notes,  and  was  made  a 
party  to  the  proceeding  to  foreclose  the  mortgage  for 
the  reason  that  he  claimed  an  interest  in  the  mort- 
gaged  property  which  it  was  alleged  was  subject  to  the 
claim  of  the  plaintilSPunder  the  mortgage.  The  record 
has  not  been  formally  certified  to  this  court  but  the 
matter  has  been  submitted  by  counsel  as  if  the  record 
were  here,  and  the  merits  have  been  argued  in  their 
briefs. 

It  is  first  claimed  on  the  part  of  the  plaintiff  that 
even  if  the  court  had  the  right  to  make  the  order  in 
question,  the  bond  given  in  pursuance  of  such  order 
was  not  such  as  the  statute  required.  But  we  agree 
with  the  respondent  that  any  question  relating  to  the 
sufficiency  of  the  bond  cannot  be  determined  in  this 
proceeding. 

The  other  question  to  be  determined  is  as  to  the 
power  of  the  court  to  fix  the  amount  of  a  supersedeas 
bond  in  an  action  to  foreclose  a  mortgage;  and  under 
our  statute  (Laws  1893,  p.  122,  §  7)  the  decision  of 
this  question  must  depend  upon  whether  or  not  the 
object  of  such  action  is  the  recovery  of  money,  and 
the  judgment  rendered  therein  is  for  such  a  recovery. 
If  it  is,  the  statute  fixes  the  amount  of  the  bond,  and 
the  court  has  no  jurisdiction  in  the  matter.  If  it  is 
not,  the  statute  gives  the  court  the  right  to  determine 
the  amount  of  the  bond. 

In  State,  ex  reL  Bridge  Co.fV.  Superior  Court,  11  Wash. 
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866  (39  Pac.  644),  we  held  that  the  judgment  rendered 
in  an  action  to  foreclose  a  mechanic's  lien  was  a  money 
judgment  within  the  meaning  of  the  statute  relating 
to  bonds  on  appeal,  and,  in  our  opinion,  what  was  said 
in  that  case  is  decisive  of  this;  for,  while  it  is  true,  as 
stated  by  respondent,  that  the  opinion  shows  that  it 
was  not  intended  to  decide  what  would  be  the  effect  of 
a  judgment  in  a  suit  to  foreclose  a  mortgage,  yet  the 
judgment  under  consideration  in  that  case  cannot  be 
distinguished  from  one  rendered  in  a  suit  to  foreclose 
a  mortgage.  In  such  a  suit,  as  well  as  in  one  to  fore- 
cluse  a  mechanic's  lien,  the  primary  object  is  to  col- 
lect the  money  found  to  be  due  upon  the  claim  se- 
cured, and  the  application  of  specific  property  upon 
which  such  claim  is  a  lien  to  the  payment  of  the 
amount  so  found  to  be  due  is  secondary;  and  the  fact 
that  in  one  case  such  security  is  furnished  by  the  stat- 
ute and  in  the  other  case  by  the  contract  of  the  par- 
ties, can  have  no  influence  in  determining  whether  or 
not  the  judgment  is  one  for  the  recovery  of  money 
within  the  meaning  of  our  statute  relating  to  appeals. 
It  is  no  doubt  true,  as  argued  by  the  respondent, 
that  the  rights  of  the  parties  would  often  be  best  sub- 
served if  it  was  left  to  the  court  to  fix  the  amount  of 
the  bond  upon  appeal  in  such  cases,  but  the  legisla- 
ture having  provided  that  the  bond  should  be  in  a 
certain  amount  whenever  the  judgment  was  for  the 
recovery  of"  money,"  and  not  that  such  a  bond  should 
be  required  when  the  judgment  was  for  the  recovery 
of  *'  money  only,"  we  cannot  construe  the  act  as  though 
this  additional  provision  had  been  inserted,  and  must 
hold  that  the  statutory  bond  must  be  given  whenever 
the  judgment  is  for  the  recovery  of  money,  even 
though  such  recovery  is  coupled  with  the  granting  of 
other  incidental  relief. 
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Respondent  oentends  that  the  provision  as  to  the 
giving  of  a  bond  in  double  the  amount  of  the  judg- 
ment applies  only  in  cases  where  the  appeal  is  taken 
by  the  one  who  is  liable  to  pay  the  judgment;  but 
there  is  nothing  in  the  statute  which  warrants  this 
contention.  It  makes  no  distinction  in  regard  to  ap- 
peals by  different  parties  affected  by  the  judgment, 
and  the  statute  having  made  no  such  distinction,  it  is 
not  for  the  courts  to  make  it.  Beside,  the  effect  upon 
the  owner  of  the  judgment  would  be  the  same  if  its 
execution  were  stayed  in  the  interest  of  a  party  not 
bound  to  pay  it,  as  it  would  if  the  stay  were  in  the 
interest  of  such  party. 

There  may  be  necessity  for  legislation  upon  this 
question,  but  until  there  has  been  such  legislation,  a 
judgment  for  the  recovery  of  money  can  only  be  stayed 
by  a  bond  by  or  on  behalf  of  the  appellant,  in  an 
amount  double  the  judgment. 

The  order  of  the  superior  court  fixing  the  amount 
of  the  supersedeas  bond  will  be  reversed  and  held  for 
naught. 

Scott  and  Dunbar,  JJ.,  concur. 

Gordon,  J.,  concurs  in  the  result. 

Anders,  J.  (concurring.) — I  understand  that  the  re- 
spondent Klosterman  has  appealed  from  the  whole  de- 
cree of  the  superior  court,  and  not  merely  from  that 
portion  thereof  establishing  the  priorities  of  the  liens. 
I  therefore  concur  in  reversing  the  order  fixing  the 
amount  of  the  supersedeas  bond. 


KIMBLE  V.  KIMBLE. 


369 


Apr.  1896.] 


Opinion  of  the  Court — Hoyt,  C.  J. 


[No.  2166.    Decided  April  6,  1896.] 

D.  H.  Kimble  et  ilx..  Appellants,  v.  C.  H.  Kimblb,  iJe- 

apondent. 

LIBEL  —  conditionally  PRIVILEGED    COMMUNICATION  —  MALICE  —  TAX- 
ATION OF  COSTS. 

ft 

A  letter  written  by  a  son  to  his  mother  for  the  purpose  of  inform- 
ing her  as  to  her  rights  in  certain  property  and  the  danger  of  their 
being  lost  through  the  efforts  of  a  certain  member  of  the  family, 
unless  she  took  action  to  protect  them,  is  a  conditionally  privileged 
communication,  and,  though  containing  libelous  matter,  would 
not  render  the  writer  liable  in  damages,  unless  it  appeared  that  his 
acts  in  so  doing  were  inspired  by  malice  and  a  desire  to  injure  the 
person  of  whom  the  libelous  matter  was  written. 

That  a  son  in  writing  to  his  mother  urging  her  to  take  steps  to 
protect  her  rights  to  property  states  that  he  does  so  to  get  even  with 
a  third  person,  does  not  show  that  he  was  actuated  by  malice,  when* 
be  expressly  disclaims  any  desire  to  profit  by  the  result  of  the 
action. 

The  failure  of  witnesses  to  make  proof  of  their  attendance  an4 
mileage  before  the  clerk  is  not  a  ground  of  objection  to  the  taxation 
of  such  costs  in  civil  cases,  as  Laws  1895,  p.  15,  requiring  such  proof 
applies  to  criminal  cases. 

The  right  to  the  statutory  attorney  fee  of  fifteen  dollars  in  cases 
tried  before  a  jury  is  not  lost  by  reason  of  the  fact  that  after  a  trial 
is  begun,  the  cause  is  disposed  of  by  the  court  upon  motion  for  a 
non-suit  or  by  directing  a  verdict. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBridk,  Judge.     Affirmed. 

Million  &  Houser,  for  appellants. 
Sinclair  &  Smith,  for  respondent. 

Tbe  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — ^This  action  was  brought  by  appellants 
to  recover  damages  alleged  to  have  been  sustained  by 
reason  of  the  publication  by  respondent  of  certain 
false  and  libelous  matter,  of  and  concerning  appellant 
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Minerva  Kimble.  The  matter  alleged  to  be  libelous 
was  contained  in  a  letter  written  by  the  respondent  to 
his  mother,  and  the  only  publication  thereof  by  him 
was  the  sending  of  the  letter  in  which  it  was  contained 
to  his  mother  by  mail. 

Upon  the  face  of  such  letter  it  appeared  that  it  was 
written  by  the  son  to  the  mother  for  the  purpose  of 
informing  her  as  to  her  rights  in  certain  property, 
and  the  danger  of  their  being  lost  unless  she  took 
some  action  to  protect  them.  Such  a  communication, 
even  though  containing  matter  which  was  libelous,  was 
conditionally  privileged  and  would  not  render  the  one 
who  wrote  and  sent  it  liable  in  damages  unless  it  ap- 
peared that  his  acts  in  so  doing  were  inspired  by  mal- 
ice and  a  desire  to  injure  the  person  of  whom  the 
•libelous  matter  was  written,  and  not  simply  to  give  to 
the  person  to  whom  the  letter  was  sent  information 
for  the  purpose  of  enabling  her  to  act  intelligently, 
and  to  furnish  reasons  to  induce  her  to  act  upon  such 
information.  See  Cooley,  Torts  (2d  ed. ),  p.  253.  Any 
further  citation  of  authorities  is  unnecessary,  for  the 
reason  that  the  appellants  make  no  dispute  as  to  the 
law  applicable  to  communications  of  this  kind.  This 
will  fully  appear  from  the  following  quotation  from 
their  brief: 

"  We  take  it  that  the  writing  in  question  is  not  an 
absolutely  privileged  communication,  as  will  be  urged 
by  respondent,  but  falls  within  that  class  defined  by 
the  authorities  as  a  conditionally  privileged  commu- 
nication. .  .  .  Those  publications  termed  qualified 
or  conditional  are  those  made  on  a  lawful  occasion, 
which  fully  protects  it  unless  the  occasion  has  been 
abused  to  gratify  malice  or  ill-will." 

That  such  was  the  nature  of  this  publication  was 
apparent  from  the  complaint  as  well  as  from  the  evi- 
dence introduced  on  the  part  of  the  appellants.     It 
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was,  therefore,  necessary  for  them  to  allege  and  prove 
that  it  was  made  hy  the  respondent  by  reason  of  mal- 
ice  or  ill-will;  and,  unless  they  introduced  evidence 
sufficient  to  establish  the  fact  that  the  communication 
was  thus  made,  they  had  failed  to  make  out  a  prima 
facie  case,  and  the  motion  for  a  non-suit  was  properly 
granted. 

It  is  claimed  on  the  part  of  the  appellants  that  the 
fact  that  the  publication  was  malicious  was  made  to 
appear  from  the  letter  itself,  and  also  from  other  evi- 
dence introduced  tending  to  show  that  the  respond- 
ent was  actuated  solely  by  a  desire  to  injure  the 
appellant  Minerva  Kimble.  A  careful  examination  of 
the  subject  matter  of  the  letter  fails  entirely  to  sus- 
tain the  claim  of  the  appellants  founded  thereon,  for 
while  it  is  true  that  statements  are  made  in  the  letter 
w^ich  tend  to  show  that  the  reason  why  the  writer  was 
desirous  that  his  mother  should  take  action  to  protect 
her  rights  was  the  fact  that  he  had  not  received  fair 
treatment  at  the  hands  of  the  appellants,  yet  it  no- 
where appears  that  he  desired  to  have  his  mother 
take  other  steps  than  those  necessary  to  protect  rights, 
which  he  believed  she  had,  to  certain  property  as  to 
which  litigation  was  in  progress  which  might  bar  such 
rights.  It  is  also  true  that  he  makes  use  of  the  ex- 
pression that  all  he  wants  is  to  get  even  with  the  ap- 
pellants, but  that  statement  was  made  in  connection 
with  a  disclaimer  on  his  part  of  any  desire  to  profit 
by  the  result  of  any  action  which  she  might  take  in 
reference  to  the  property  in  question,  and  was  given 
as  a  reason  why  he  was  interesting  himself  in  her 
taking  the  steps  which  he  was  urging;  and,  for  that 
reason,  had  no  tendency  to  show  that  the  statements 
which  he  made  as  to  the  appellant  Minerva  Kimble 
were  so  made  by  reason  of  his  ill-will  towards  her. 
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and  for  the  purpose  of  inflicting  upon  her  an  injury. 
The  isolated  paragraphs  contained  in  the  letter  and 
relied  upon  by  the  appellants  to  show  malice  must  be 
interpreted  in  the  light  of  the  subject  matter  of  the 
entire  letter,  and  when  so  interpreted  they  have  no 
tendency  to  show  that  the  writing  of  the  letter  or  the 
making  gf  the  statements  contained  therein  was  by 
reason  of  malice  of  the  respondent  towards  the  appel- 
lants, or  either  of  them. 

The  particular  parts  of  the  other  evidence  intro- 
duced, relied  upon  to  show  that  the  statements  con- 
tained in  the  letter  were  made  by  reason  of  the  malice 
of  the  respondent  towards  the  appellants,  or  one  of 
them,  have  not  been  pointed  out,  and  such  an  exam- 
ination of  the  record  as  we  have  been  able  to  make 
has  failed  to  disclose  anything  which  would  sustain 
such  contention..  All  that  is  made  to  appear  is  that 
there  was  bad  feeling  between  the  respondent  and  the 
appellants,  and  that  they  had  more  or  less  difficulty  in 
relation  to  property  and  other  matters.  We  have 
been  unable  to  discover  anything  which  tended  to 
show  that  the  alleged  libelous  statements  contained 
in  this  letter  were  made  by  the  respondent  for  any 
other  purpose  than  to  induce  his  mother  to  take  steps 
which  he  desired  her  to  take  to  protect  rights  which 
he  believed  she  had  in  the  property  in  question. 

It  follows  that,  at  the  time  appellants  rested,  they 
had  failed  to  prove  one  of  the  facts  necessary  to  be 
proven  to  make  out  even  a  prima  facie  case  against 
the  respondent.  Hence,  the  motion  for  a  non-suit 
was  properly  granted,  and  the  judgment  rendered 
thereon  must  be  affirmed. 

Appellants  object  to  the  Costs  taxed  for  the  attend- 
ance of  witnesses,  for  the  reason  that  such  witnesses 
did  not  make  proof  of  their  attendance  and  mileage 
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before  the  clerk,  as  required  by  law,  Their  conten- 
tion  is  that  ch.  10  of  the  Laws  of  1895  (p.  15),  makes 
it  necessary  that  a  witness  should  make  proof  of  his 
claim  before  the  clerk,  before  his  fees  can,  be  taxed  as 
costs.  But,  in  our  opinion,  that  chapter  relates  en- 
tirely to  witnesses  in  criminal  cases,  and  has  no 
reference  to  disbursements  made  by  a  party  to  procure 
the  attendance  of  witnesses. 

Appellants  also  claim  that  the  attorney  fee  allowed 
should  have  been  ten  dollars  instead  of  fifteen,  for  the 
reason  that  the  cause  was  determined  by  the  court 
without  the  aid  of  the  jury.  But,  in  our  opinion,  the 
right  to  an  attorney  fee  of  fifteen  dollars  accrues  when 
the  trial  of  the  cause  is  commenced  before  a  jury,  and 
is  not  lost  by  reason  of  the  fact  that  thereafter  the 
cause  is  disposed  of  by  the  court  upon  motion  for 
a  non-suit,  or  by  directing  a  verdict.  No  error  was 
committed  in  the  taxation  of  costs. 

DuMBAR,  Anders,  Scott  and  Gordon,  JJ.,  concur. 
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The  State  of  Washington,  on  the  Relation  of  0.  A. 
Curry,  v.  James  Crawford,  Fish  Commissioner. 

FIBHERIB8  —  LICENSE. 

A  license  to  fish  granted  by  the  fish  commissioner  under  Laws 
1893,  p.  15,  cannot  be  confined  to  any  designated  locality  but  au- 
thorizes the  licensee  to  fish  anywhere  in  the  waters  of  the  Columbia 
Bfver  and  Puget  Sound,  over  which  the  state  has  jurisdiction. 

An  applicant  for  a  fishing  license  under  Laws  1893,  p.  15,  is  en- 
titled to  a  license  for  one  year,  dating  from  the  time  of  his  applica- 
tion. 

Original  Application  for  Mandamus. 
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H.  A.  Fairchildf  and  Bl-a^k  &  Learning,  for  relator. 

James  A.  Haight,  Assistant  Attorney  General,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  relator  seeks  to  compel  the  respond- 
ent to  issue  to  him  a  license  to  fish  at  a  certain  desig- 
nated point  in  the  waters  of  Puget  Sound,  for  one  year 
from  the  time  of  making  his  application,  which  was 
in  the  month  of  January  last.  He  contends  that 
under  the  act,  Laws  1893,  p.  15,  he  is  entitled  to  a 
license  to  fish  at  the  particular  place  specified  in  his 
application;  while  the  respondent  contends  that  he  is 
not  required  or  authorized  to  issue  such  a  license,  or 
one  other  than  what  is  termed  a  "  roving  *'  license  au- 
thorizing the  party  obtaining  it  to  fish  anywhere  in 
the  waters  of  the  Columbia  River  over  which  this  state 
has  jurisdiction,  or  in  Puget  Sound,  with  the  limita- 
tion provided  by  the  act  that  such  person  shall  keep  a 
certain  distance  from  other  fishing  appliances. 

We  agree  with  the  contention  of  the  respondent  in 
this  respect.  The  act  is  too  indefinite  to  be  enforced 
in  the  way  contended  for  by  the  relator.  If  licenses 
were  to  be  issued  to  fish  at  certain  designated  locali- 
ties, it  would  be  necessary  for  the  commissioner  to 
have  prepared  and  keep  on  hand  maps  showing  the 
locations  for  which  licenses  are  granted;  and  also  to 
keep  records  thereof.  The  act  contains  no  provisions 
of  this  character,  and  the  commissioner  could  not  sup- 
ply them.  Furthermore,  if  a  license  was  granted  to 
an  applicant  to  fish  at  a  particular  locality,  and  he 
should  not  see  fit  to  make  use  of  it,  no  one  else  could 
locate  there  and  fish;  while,  if  a  license  to  fish  gener- 
ally is  granted  no  such  result  would  follow  if  it  was 
not  used. 
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The  conclusion  that  we  have  reached  herein  would 
result  in  a  denial  of  the  writ,  but  the  parties  desire 
that  the  court  pass  upon  the  question  as  to  whether 
an  applicant  is  entitled  to  a  license  for  one  year  from 
the  date  of  applying  therefor,  or  whether  the  law 
should  be  interpreted  as  construed  by  the  fish  com- 
missioner who  issues  all  licenses  to  expire  at  one  time, 
to  wit,  on  the  Slst  day  of  March  of  each  year. 

Under  the  latter  construction  the  relator,  having 
applied  for  a  license  in  January  would  be  compelled 
to  pay  the  full  annual  license  fee,  and  only  receive  a 
license  to  fish  until  the  last  day  of  said  month  of 
March.  The  respondent  contends,  in  support  of  the 
construction  adopted  by  him,  that  it  facilitates  the 
transaction  of  the  business  of  his  office,  and  further- 
more, that  the  fishing  season  is  confined  to  certain 
months  in  the  year,  and  licenses  issued  on  the  date 
fixed  by  him  would  cover  the  whole  fishing  season, 
while  if  issued  at  any  time  for  one  year  some  of  them 
would  expire  during  the  season ;  and  that  such  a  state 
of  affairs  was  not  contemplated  by  the  legislature. 

It  is  conceded  that  as  to  the  Columbia  river  there  is 
a  fishing  season  as  contended  for  by  the  respondent, 
but  not  80  as  to  Puget  Sound,  and  it  is  a  well 
known  fact  that  salmon  abound  there  at  all  seasons  of 
the  year,  and  fishing  for  them  is  not  confined  to  any 
particular  time.  We  find  nothing  in  the  act  to  war- 
rant the  construction  placed  thereon  by  the  commis- 
sioner in  this  respect,  and  we  think  the  contention  of 
the  relator  is  the  correct  one.  In  the  first  place,  the 
act  provides  for  but  one  fee,  that  is  an  annual  fee  of 
ten  dollars,  and  does  not  authorize  the  issuance  of  a 
license  for  any  less  period  than  one  year,  or  for  any 
other  period.  In  fact,  the  term  is  not  clearly  specified 
or  provided  for,  the  only  requirement  being  that  the 
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license  fee  shall  be  the  sum  of  ten  dollars  annually. 
But,  in  the  absence  of  any  other  provision,  we  are  of 
the  opinion  that  this  would  require  licenses  to  be 
issued  for  the  period  of  one  year,  and  for  no  other  or 
different  time;  and  there  being  nothing  in  the  act  fix- 
ing a  time  when  such  applications  must  be  made,  they 
may  be  made  at  any  time.  The  act  also  requires  that 
the  licenses  shall  be  dated.  This  throws  some  light 
upon  the  proposition  that  it  was  intended  that  they 
should  continue  for  a  year  from  the  date  of  issuance. 
Otherwise,  if  they  were  all  to  expire  at  a  particular 
time  of  the  year,  the  date  of  issuance  would  have  no 
particular  significance,  and  probably  would  not  have 
been  expressly  specified  or  required. 

HoYT,  C.  J.,  and  Dunbar,  Gordon  and  Anders,  JJ., 
concur. 


(No.  2172.    Decided  April  8, 189a] 

Fred.  Eidemiller,  Appellant,  v.  The  City\  op  Tacoma 
1^  ^  et  aL,  Respondents. 

\tZSt    406, 

MUNICIPAL  COKPOBATIONB  —  ORDINANCES  —  BEPBAL  BY  IMPLICATION  — 
OBDBB  OF  PAYMENT  OF  WABBANT8  —  MANDAMUS  —  CONSTITUTIONAL 
LAW  —  OBLIGATION  OF  CONTBACTB. 

A  charter  provision  reqairing  the  payment  of  salaries  monthly 
merely  contemplates  that  warrants  therefore  shall  be  issned  monthly, 
not  that  payment  shall  be  made  in  cash. 

A  warrant  upon  the  general  fund  of  a  city,  issued  while  ordi* 
nances  were  in  force  providing  that  revenues  accruing  to  the  city, 
with  certain  exceptions,  should  be  credited  to  the  general  fund,  and 
that  warrants  should  be  redeemed  by  the  treasurer  in  the  order  of 
their  number  and  date,  should  be  paid  in  the  order  of  its  issuance 
if  there  are  sufficient  funds,  although  such  funds  may  have  been 
raised  under  an  ordinance  providing  for  the  raising  of  revenue  to 
meet  municipal  expenses  for  a  particular  year  and  proportioning 
such  revenue  to  funds  other  than  the  general  fund. 
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An  ordinance  requiring  warrants  to  be  redeemed  in  the  order  of 
their  namber  and  date  is  not  repealed  by  an  ordinance  apportioning 
the  revenue  raised  to  distinct  funds  and  providing  for  its  disburse- 
ment. 

A  law  providing  for  the  diversion  of  a  fund  out  of  which  a  war- 
rant was  to  be  paid  in  the  order  of  its  issuance  is  invalid  as  to  any 
warrants  issued  prior  to  its  passage,  on  the  ground  that  it  would  im- 
XMtir  the  obligation  of  a  contract. 

A  warrant  holder  is  not  compelled  to  resort  to  mandamus  proceed- 
ings to  compel  the  city  to  levy  a  tax  for  the  purpose  of  paying  its 
obligation  to  him,  but  when  there  is  or  should  be  money  in  the  fund 
upon  which  his  warrant  is  drawn,  he  has  a  right  of  action  against 
the  city  to  prevent  such  money's  being  applied  to  the  payment  of  sub- 
sequent claims. 

A  city  cannot  defeat  the  payment  of  a  warrant  upon  the  ground 
of  necessity  of  using  its  revenues  for  existence,  until  it  has  ex- 
hausted all  its  available  means  of  securing  revenue. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
John  C.  Stallcup,  Judge.     Reversed. 

Murray  &  Christian  {Alfred  E.  Buell,  and  Crowley, 
Sullivan  &  Orosscup,  of  counsel),  for  appellant. 

James  Wickershaniy  and  Stacy  W.  Gibbs,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. —  Appellant  brought  this  action  to  com- 
pel the  city  treasurer  of  the  city  of  Tacoma  to  pay  a 
certain  warrant  for  the  sum  of  $303.67.  Said  warrant 
was  made  and  delivered  by  the  city  of  Tacoma  on 
September  29,  1893;  was  presented  for  payment  on 
September  30, 1893;  and  the  treasurer  of  said  city 
then  and  there  indorsed  upon  said  warrant,  ^'Not  paid 
for  want  of  funds. '^  It  is  conceded  in  this  case  that 
there  are  sufficient  funds  in  the  treasury  to  pay  the 
warrant  in  controversy  if  it  is  legal  to  pay  it  out  of 
the  revenues  raised  by  the  city  for  the  present  fiscal 
year;  the  contention  of  the  appellant  being  that  this 
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warrant  should  be  paid  in  the  order  of  its  issuance, 
regardless  of  the  revenue  that  is  raised  in  any  par- 
ticular year,  while  the  contention  of  the  respondents 
is  that  the  revenues  now  available  to  the  city  can  be 
applied  only  to  the  payment  of  debts  incurred  during 
the  year,  or  for  the  expenses  necessary  to  the  running 
of  the  city  during  the  fiscal  year* 

On  July  28,  1880,  ordinance  No.  29  was  passed  by 
the  city  of  Tacoma,  a  city  of  the  first  class,  which 
ordinance  provides,  among  other  things,  that  the  treas- 
urer shall  redeem  warrants  in  the  order  of  their 
number  and  date.  On  March  23, 1888,  ordinance  No. 
194  was  approved,  providing  among  other  things, 
that  all  revenue  accruing  to  the  city  of  Tacoma,  except 
the  tax  levy  for  a  "road  property  tax,"  a  "poll  tax," 
and  money  arising  from  street  improvement  assess- 
ments, or  other  improvement  assessments,  or  special 
tax  levied  for  a  special  purpose,  shall  be  collected  and 
credited  to  the  general  fund.  On  November  2, 1895, 
subsequent  to  the  issuance  of  this  warrant,  the  city  of 
Tacoma  passed  an  ordinance  (No.  1029)  providing  for 
a  levy  of  11  mills  upon  the  dollar  upon  all  the  taxable 
property  of  the  city,  for  the  purpose  of  raising  suf- 
ficient revenue  to  carry  on  the  different  departments 
of  the  municipal  government  of  the  city  for  the  fiscal 
year  beginning  on  July  1,  1895,  and  ending  on  June 
30, 1896,  and  proportioning  the  funds  to  be  raised 
from  such  assessment  to  the  interest  fund,  to  the  sal- 
ary fund,  and  to  the  general  expense  fund.  On  Feb- 
ruary 15,  1896,  ordinance  No.  1051  was.  passed, 
providing  for  the  disbursement  of  the  money  raised 
by  means  of  the  assessment  above  mentioned,  and 
under  the  provisions  of  which  ordinance  the  fund 
raised  by  the  assessment  would  be  absorbed  to  the  ex- 
clusion of  claims  against  the  general  fund;  and  it  is 
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conceded  that,  if  the  tax  is  diverted  and  appropriated 
as  contemplated  by  ordinances  1029  and  1051,  the 
payment  of  this  warrant  will  be  postponed  for  an  in- 
definite period,  while  other  and  subsequent  warrants, 
drawn  under  the  provisions  of  ordinance  1051,  will 
be  paid.  It  is  claimed  by  the  appellant  that,  at  the 
time  of  the  issuance  of  this  warrant,  ordinances  Nos. 
29  and  194  were  in  effect;  that  the  warrant  was  issued 
under  the  provisions  of  those  ordinances;  and  that 
he  has  the  right  to  have  his  warrant  paid  in  the  order 
of  its  number  and  date.  The  respondents'  contention 
is  twofold:  First,  that,  by  subsequent  enactments,  the 
provisions  of  ordinances  Nos.  29  and  194  have  been 
repealed;  and,  second,  that  the  law  providing  that  a 
treasurer  shall  redeem  warrants  in  the  order  of  their 
number  and  date  should  be  construed  to  mean  that 
such  warrants  should  be  redeemed  in  the  order  of 
their  number  and  date  in  the  issuance  of  each  partic- 
ular year.  It  is  also  claimed  by  the  respondents  that, 
under  the  provisions  of  the  act  of  the  legislature  of 
1893  (Laws  1898,  p.  167,  §  2),  the  right  of  the  appellant 
is  modified.  This  provision,  however,  in  regard  to 
cities,  we  do  not  think  is  any  broader  than  the  provi- 
sion in  regard  to  county  assessments.  In  any  event, 
it  would  have  to  be  brought  into  operation  by  enact- 
ments by  the  city  government,  so  that  the  question  re- 
curs on  the  proposition  as  to  whether  or  not  ordinances 
Nob.  29  and  194  have  been  repealed  by  subsequent  en- 
actments of  the  city.  Construing  the  enactments  by  the 
city  as  we  would  enactments  by  the  legislature  of  the 
state,  we  find  nothing  that  convinces  us  that  it  was  the 
intention  of  the  ordinances  cited  by  the  respondents 
to  change  the  general  system  of  payment  of  warrants 
as  directed  in  ordinance  No.  29. 

We  do  not  think  there  is  anything  in  respondents' 
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contention  that,  under  the  provisions  of  the  charter, 
salaries  are  to  be  paid  monthly.  This  means  nothing 
more  than  that  warrants  shall  be  issued  monthly.  It 
does  not,  in  our  judgment,  contemplate  that  salaries 
shall  especially  be  paid  in  cash.  It  is  the  usual  custom 
of  the  different  departments  of  the  government  to 
issue  warrants  for  the  payment  of  salaries,  and  there 
is  nothing  in  the  charter  that  would  indicate  that 
these  particular  warrants  were  to  be  preferred. 

Outside  of  these  contentions,  and  on  the  general 
principled  involved  in  the  case,  this  case  falls  squarely 
within  the  rule  announced  by  this  court  in  Muson  v. 
Purdy,  11  Wash.  591  (40  Pac.  130)  where  the  court,  in 
an  exhaustive  opinion,  held  that  §  63  of  the  revenue 
act  of  1893,  declaring  that  county  taxes  shall  be  based 
upon  the  estimated  county  expenses  for  the  ensuing 
year,  cannot  be  construed  as  restricting  the  funds  aris- 
ing from  the  annual  tax  levy  in  any  given  year  to  the 
payment  of  such  obligations  only  as  may  be  incurred 
during  the  fiscal  year  following  such  levy.  That  case 
was  decided  upon  well-prepared  briefs,  which,  while 
not  probably  so  elaborate  as  the  respondents'  brief  in 
this  case,  presented  all  the  points  here  involved;  and  it 
was  there  held  that,  under  our  system  of  laws,  which 
permits  the  carrying  of  an  indebtedness,  the  object  of 
the  law  in  providing  for  the  ascertainment  of  the  ex- 
penses of  the  fiscal  year  was  not  for  the  purpose  of 
confining  the  payment  of  the  money,  raised  under  the 
assessment  provided  for,  to  bills  contracted  in  that  year 
alone,  but  was  for  the  purpose  of  eliciting  information 
which  would  prevent  the  extension  of  the  debt  beyond 
the  constitutional  or  legal  limit,  still  allowing  payments 
to  be  made  upon  prior  warrants,  but  assuring  the  re- 
demption of  as  many  warrants  in  value  as  claims  were 
engendered  against  the  county  during  the  year.     The 
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effect  of  §5  of  art.  7  of  the  constitution  was  discussed^ 
and  the  court  said: 

"For  these  and  other  reasons,  it  is  our  opinion  that 
the  contention  of  the  appellants  that  the  object  of  the 
tax  levied  by  the  board  of  county  commissioners, 
within  the  meaning  of  this  constitutional  provision, 
was  the  payment  of  all  the  county  expenses  for  the 
ensuing  fiscal  year,  and  not  the  payment  of  the  differ- 
ent classes  of  county  expenses  as  therein  provided  for 
and  segregated,  cannot  be  sustained.  It  follows  from 
what  we  have  said,  that,  under  the  constitution,  the 
legislature  was  at  liberty  to  provide  for  the  levy  of 
taxes  by  the  board  of  county  commissioners  for  the 
payment  of  obligations  already  incurred  by  the  county, 
as  well  as  those  thereafter  to  be  incurred.  The  only 
remaining  question  is  to  decide  whether  or  not  it  has 
done  so." 

And  the  court,  after  referring  to  the  circumstances  ex- 
isting in  the  several  counties  of  the  state,  which  were 
presumed  to  have  been  within  the  knowledge  of  the 
legislature  at  the  time  it  enacted  the  law  in  question, 
concludes: 

"  That  these  customs  existed  had  been  decided  by 
the  courts,  which  not  only  recognized  the  practice,  but 
in  numerous  cases  held  that  it  was  rightful.  In  doing 
so,  they  held  that  the  warrants  were  entitled  to  pay- 
ment in  the  order  of  their  issue,  out  of  any  moneys 
in  the  funds  upon  which  they  were  drawn,  and  that 
they  had  practically  the  same  force  as  judgments,  so 
that  proceedings  in  mandamus  were  the  proper  means 
by  which  to  secure  their  payment.     .  .      It  thus 

appears  that  it  had  been  the  universal  custom  among 
counties,  recognized  and  upheld  by  every  department 
of  the  government,  to  carry  their  indebtedness  in  the 
shape  of  these  warrants,  and  to  provide  for  their  pay- 
ment, in  accordance  with  their  date  of  issue,  out  of 
any  moneys  in  the  hands  of  the  treasurer  belonging 
to  the  fund  upon  which  they  were  drawn,  without  ref- 
erence to  the  tax  levy  from  which  such  fund  had  been 
derived." 
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In  fact  the  question  was  so  exhaustively  argued  that 
it  seems  almost  impossible  to  discuss  the  questions 
raised  by  this  brief  without  an  unnecessary  repetition  of 
the  argument  used  by  the  court  in  the  case  above  cited. 
The  doctrine  there  announced  was  followed  in  State^ 
ex  rel.  Barton,  v.  Hopkins^  12  Wash.  602  (41  Pac.  906), 
and  again  in  State,  ex  rel.  Barton,  v.  Hopkins,  ante,  p.  59. 

In  addition  to  the  universal  custom,  which  has  pre- 
vailed almost  from  the  organization  of  the  territory 
up  to  the  present  time,  to  pay  these  warrants  in  the 
order  of  their  issuance,  the  same  session  of  the  legis- 
lature which  enacted  the  law  rielied  upon  by  counsel 
for  respondents  (viz.  Laws  1893,  p.  167,  §2),  two  days 
before  the  law  was  passed  providing  for  the  assess- 
ment and  collection  of  taxes  in  cities  of  the  first  class, 
passed  the  following  comprehensive  and  unrestricted 
act  (Laws  1893,  p.  76),  entitled 

"An  act  in  relation  to  county,  school,  city,  and 
town  warrants,  and  the  manner  of  their  payment :" 

"  Section  1.  That  all  county,  school,  city  and  town 
warrants  shall  be  paid  according  to  their  number,  date 
and  issue,  and  shall  bear  interest  from  and  after  their 
presentation  to  the  proper  treasurer :  provided,  that 
no  compound  interest  shall  be  paid  directly  or  in- 
directly on  any  of  said  warrants. 

"  Sec.  2.  No  county  auditor  or  clerk  of  the  board 
of  county  commissioners  shall  issue  any  county  war- 
rant within  less  than  ten  days  from  and  after  the  date 
of  the  allowance  of  such  warrant." 

I'hat  is  all  there  is  of  this  act.  It  is  plain,  positive 
and  direct.  It  is  an  act  in  relation  to  the  manner  of 
the  payment  of  warrants  only,  uncoupled  with  any 
other  provisions.  And  §  2,  p.  167,  above  referred  to, 
must  be  construed  with  reference  to  this  act,  for  it  is 
not  at  all  probable  that  the  legislature  intended  to  re- 
peal the  provisions  of  this  direct  act  so  soon  after  its 
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enactment ;  at  least,  under  the  circumstances  of  its  en- 
actment, we  would  not  be  justified  in  concluding  that 
it  did,  unless  it  was  by  a  plain  provision  indicating  an 
intention  to  repeal. 

On  the  general  proposition,  however,  of  the  right 
of  the  legislature  to  pass  an  act  which  would  impair 
the  obligation  of  a  contract  entered  into  under  a  prior 
act,  under  the  provisions  of  the  constitution  of  the 
United  States,  we  are  constrained  to  hold  that  a  law 
providing  for  the  diversion  of  a  fund  out  of  which  a 
warrant  was  to  be  paid  in  the  order  of  its  issuance 
would  be  invalid  so  far  as  any  warrants  that  were 
issued  prior  to  the  subsequent  act  were  concerned. 
It  is  true  that  in  California  it  has  been  held  that  a 
statute  providing  that  claims  against  the  county  are 
entitled  to  payment  according  to  priority  of  time 
in  which  they  were  presented  must  be  construed  as  re- 
quiring the  priority  of  payment  only  as  between  the 
warrants  of  any  given  year.  This  statute  was  con- 
strued in  Shaw  v.  StaOer,  74  Cal.  258  (15  Pac.  833),  and 
in  San  Francisco  Oaa  Co,  v.  Brickwedel,  62  Cal.  641 ; 
but  the  decisions  were  based  squarely  upon  an  article 
of  the  California  constitution  providing  that  no  in- 
debtedness or  liability  should  be  incurred  (except  in 
the  manner  stated)  exceeding  in  any  year  the  income 
and  revenue  actually  received  by  such  county,  city, 
town,  township,  board  of  education,  or  school  district ; 
and  the  supreme  court  rightly  construed  that  limita- 
tion to  mean  that  each  year's  income  and  revenue 
must  pay  each  year's  indebtedness  and  liability.  It 
especially  referred  to  the  system  previously  prevail- 
ing in  the  municipalities  of  the  state  before  the 
adoption  of  that  restrictive  provision  of  the  constitu- 
tion; and  the  earlier  cases,  before  the  enactment  of 
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that  constitutional  provision,  decided  the  questions 
there  passed  upon  exactly  the  other  way. 

But,  say  the  respondents  in  this  case,  "nobody  is 
attempting  to  impair  this  obligation  except  appellant. 
His  warrant  will  be  paid  by  the  city  according  to  its 
number,  date,  and  issue  against  the  general  fund. 
But  that  language  does  not  exclude  the  special  tax 
levy  in  question,  nor  the  creation  of  new  funds,  if  the 
general  fund  is  left  unimpaired."  We  see  nothing  to 
indicate  that  the  tax  provided  for  under  the  new  ordi- 
nance is  a  special  tax.  It  seems  {o  us  to  be  as  general 
as  any  other  tax  that  is  levied  for  municipal  purposes. 
The  case  of  Esser  v.  Spaulding,  17  Nev.  289  (30  Pac. 
896),  seems  to  be  in  point  on  some  propositions  in 
favor  of  respondents*  contention.  There  a  provision 
of  the  statute  which  provides  that,  whenever  there  is 
a  surplus  in  the  salary  fund,  the  board  of  county  com- 
missioners may  transfer  it  to  the  general  fund,  and, 
whenever  there  is  a  deficiency,  the  board  shall  trans- 
fer to  the  salary  fund  a  sufficient  fund  to  meet  all  war- 
rants drawn  against  the  salary  fund,  was  held  to  work 
no  impaii'ment  of  the  obligation  of  contracts  between 
a  county  and  a  person  holding  a  certificate  of  indebt- 
edness thereof  payable  out  of  the  general  fund,  who 
was  injuriously  affected  by  the  transfer  to  the  salary 
fund.  It  is  true  that  this  case  is  really  not  in  point, 
from  the  fact  that  it  held  that  no  contract  was  entered 
into  between  the  county  and  receiver  of  the  warrant, 
while  the  contrary  is  the  settled  law  of  this  state. 
Neither  does  the  case  of  Charles  River  Bridge  v,  War^ 
ren  Bridge^  11  Pet.  427,  upon  which  the  Nevada  court 
seems  to  base  its  judgment,  involve  the  principles  that 
are  involved  in  this  case.     However,  the  court  says : 

"  If  we  admit  there  was  a  contract,  what  was  its  ex- 
tent ?     Only  that  certificates  against  the  general  fund 
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should  be  paid  out  of  that  fund  in  the  order  of  pre« 
sentation  or  allowance.  The  salary  law  does  not  im- 
pair the  obligation  of  that  contract,  even  though  itexists, 
unless  it  is  impaired  by  the  passage  of  a  general  law, 
the  effect  of  which  is  merely  to  postpone  payment. 
The  contract  to  pay  out  of  the  fund  stated  in  the  cer- 
tificates has  not  been  changed  or  impaired.  It  is  still 
incumbent  on  the  county  to  pay  out  of  the  general 
fund,  and  in  the  order  of  presentment  or  allowance.'' 

We  are  not  impressed  with  either  the  logic  or  fair- 
ness of  this  reasoning.  It  is  not  difficult  to  see  that 
the  court  awarded  to  the  plaintiff  in  that  case  the  let- 
ter, while  depriving  him  of  the  spirit,  of  the  law.  It 
was  not  only  the  right  to  have  his  warrant  paid  out  of 
a  certain  fund  that  was  guaranteed  to  the  plaintiff  in 
that  case  or  in  this,  but  that  guaranty  carried  with  it 
the  idea  that  the  fund  itself  should  not  be  diverted 
from  the  purposes  to  which  the  law  under  which  he 
contracted  applied  it.  It  might  as  well  be  said  that  if 
the  city  of  Tacoma,  being  the  possessor  of  two  springs 
of  water,  had  contracted  with  the  plaintiff  that  he 
should  have  a  right  to  the  use  of  one  spring  for  the 
purpose  of  watering  his  stock  or  for  domestic  purposes, 
and,  after  having  entered  into  that  contract  and  re- 
ceived  its  pay,  had  inserted  a  pipe  into  the  current 
which  fed  the  spring,  thereby  conveying  the  water 
which  would  have  emptied  into  the  spring  into  an- 
other-channel,  and  when  the  purchaser  remonstrated  it 
could  say  to  him:  ''Your  right  has  not  been  inter- 
fered with.  The  spring  is  there,  and  you  have  the 
first  right  to  the  use  of  it."  Vfe  hardly  think  that  the 
admissibility  of  such  a  practice  would  be  urged  in  a 
court  of  justice,  and  yet  it  seems  to  us  that  it  is  a 
parallel  case.  It  is  the  fund,  and  not  the  shell  which 
contains  the  fund,  that  the  plaintiff  is  interested  in; 
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and,  if  the  value  of  the  thing  which  he  purchased  has 
been  diminished  by  reason  of  the  diversion  of  this 
fund,  then  it  is  an  impairment  of  his  contract.  If,  by 
reason  of  this  diversion,  the  payment  of  the  warrant 
will  be  delayed  from  one  to  ten  or  fifteen  or  twenty 
years,  or  any  number  of  years,  this  fact  certainly  de- 
tracts from  the  value  of  the  warrant  purchased.  If  it 
had  been  known  at  the  time  of  the  issuance  of  the  war- 
rant that  the  date  of  its  payment  was  uncertain,  and 
that  the  funds  as  they  came  into  the  treasury  were  to 
be  appropriated  to  the  payment  of  subsequent  claims, 
the  warrant  would  not  have  had  the  market  value  that 
it  did  have  at  the  time  of  its  issuance.  A  person  fur- 
nishing stationery  or  other  goods  or  services  to  a 
county,  by  paying  some  little  attention  to  the  finances 
of  the  county,  can  determine  with  some  degree  of  cer* 
tainty  when  a  warrant  of  a  certain  issue  will  be  paid. 
That  determination,  especially  in  view  of  the  fact  that 
the  interest  is  not  paid  until  the  warrant  is  paid,  is  a 
determination  of  the  value  of  the  warrant,  and  any 
postponement  of  that  payment  is  pro  tanto  an  impair- 
ment of  his  contract.  It  was  decided  by  this  court  in 
the  case  of  Union  Savings  Bank  &  TruBt  Go.  v.  Oelbach, 
8  Wash.  497  (36  Pac.  467),  that,  under  the  laws  of  this 
state,  a  county  warrant  is  a  contract  to  pay  money, 
and,  if  not  paid  on  presentment  to  the  county  treas- 
urer, the  legal  rate  of  interest  in  effect  at  such  time 
enters  into  the  contract  as  a  part  thereof,  and  cannot 
be  affected  by  a  subsequent  law  reducing  the  rate.  It 
must  be  equally  true  that  the  time  of  payment  cannot 
be  affected  by  a  subsequent  law  lengthening  such  time. 
In  Cloud  V.  Town  of  Sumas,  9  Wash.  399  (37  Pac. 
305),  it  was  held  that  the  remedy  of  the  holder  of  the 
warrant  in  case  of  the  refusal  of  the  treasurer  of  the 
corporation  to  pay  the  warrant  in  its  order  is  to  pro* 


EIDEMILLER  v.  TACOMA.  387 

Apr.  1896.]         Opinion  of  the  Oourt — Dunbab,  J. 

coed  against  that  officer  by  mandamus.  To  the  same 
effect  was  La  France  FircEngine  Co.  v.  Davis,  9  Wash. 
€00  (38  Pac.  154).  A  case  which  is  very  strongly  re- 
lied upon  by  the  respondents  is  Clay  County  v.  McAleer, 
115  U.  S.  616  (6  Sup.  Ct.  199),  where  a  judgment  credi- 
tor against  the  county  commenced  proceedings  in  man- 
damus, commanding  the  county  officers  to  set  apart  a 
fund  to  pay  the  debt,  or  to  levy  and  collect  sufficient 
tax  for  the  purpose;  and  it  was  held  that,  on  the  facts 
pleaded  and  admitted,  no  case  was  made  justifying  a 
writ  of  mandamus.  But  this  opinion  was  based  solely 
upon  the  ground  of  necessity,  and  on  the  admission 
of  the  pleadings  that  the  whole  amount  of  the  tax  for 
a  current  year  was  necessary  for  the  ordinary  current 
expenses  of  the  county,  and  that  the  levy  was  as  high 
as  was  authorized  by  the  statute  of  Iowa,  from  which 
the  case  comes.  By  such  statute,  the  county  was  au- 
thorized to  levy  and  collect  a  tax  of  six  mills  on  the 
dollar  of  the  assessed  value  of  the  taxable  property, 
for  ordinary  county  revenue.  This  was  the  maxi- 
mum levy.  And  it  was  upon  this  ground  that  the 
supreme  court  of  the  United  States  decided  the  case. 
But  that  question  is  not  presented  in  this  case. 

On  page  4  of  the  statement  of  facts  by  respondents, 
after  setting  forth  the  assessment,  it  is  said: 

"  Then  for  the  fiscal  year  1 895-96  the  city  of  Tacoma 
has  the  power  to  levy  20  mills  for  all  purposes.  This 
would  produce  the  sum  of  $530,104.  Having,  how- 
ever, levied  but  11  mills,  it  has  yet  to  its  credit,  unap- 
propriated and  unexpended,  the  sum  of  $238,547.  In 
other  words,  by  a  mandamus  proceeding,  the  plaintiff 
can  secure  that  large  sum  to  be  placed  in  the  general 
fund  for  the  payment  of  his  and  other  similar  war- 
rants. There  is  nothing  in  this  record  to  show  that 
this  will  not  be  sufficient  to  pay  all  general  fund  war- 
rants. '' 
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It  is  not  the  duty  even  if  it  be  the  privilege,  of  the 
holder  of  a  warrant,  to  compel  the  city  to  place  money 
in  the  treasury.  That  is  the  duty  of  the  city.  The 
law  gives  the  creditor  the  right  to  have  his  warrant 
paid  according  to  its  number,  date,  and  issue,  out  of 
moneys  which  are  in  the  treasury.  His  right  to  an 
action  commences  then,  and  he  has  a  right  to  invoke 
the  law  for  the  protection  of  his  interest  in  such 
moneys,  and  to  prevent  them  from  being  diverted 
from  their  proper  channel,  or  from  being  applied  to 
the  payment  of  claims  subsequent  to  his,  and  to  his 
injury;  and  before  the  city  can  be  heard,  as  an  excuse 
for  the  repudiation  in  any  degree  of  any  just  debt,  to 
urge  the  plea  of  **  necessity  of  existence,"  it  must 
show  that  it  has  availed  itself  to  the  fullest  possible 
extent  of  all  its  privileges  under  the  law,  and  has  pat 
forth  all  the  efforts  necessary  to  perpetuate  its  exis- 
tence under  the  conditions  imposed  by  the  law  of 
paying  its  honest  obligations  in  compliance  with  the 
provisions  of  law.  When  such  a  case  is  presented,  it 
will  be  time  to  discuss  the  grave  questions  involved 
in  thd  propositions  of  '^corporate  necessity,  and  the 
preservation  of  "corporate  existence."  But  those 
questions  are  not  involved  here. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded,  with  instructions  to  enter  judgment  in  ac- 
cordance with  the  prayer  of  the  plaintiff. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 
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[  No.  2 183.    Decided  April  8, 1890. J 

Charles  Lanoert,  Appellant,  v.  Thomas  David  et  al., 

Respondents.^ 

APPKAL — FBAUDULENT    CONVEYANCE  —  ASSIGNMENT    OF    JUDGMENT  BT 

CLIENT  TO  ATTOBNEY. 

Without  an  appeal  a  party  will  not  be  heard  in  an  appellate 
coart  to  question  the  correctness  of  the  judgment  of  the  trial  court. 

The  fact  that  an  attorney,  in  order  to  secure  a  debt  of  his  client 
to  himself,  takes  an  assignment  of  a  judgment  with  knowledge  that 
his  client  is  insolvent  and  had  agreed  to  pay  another  creditor  out 
of  the  proceeds  thereof,  does  not  constitute  a  fraudulent  conveyance, 
although  the  amount  of  the  judgment  is  greater  than  the  debt  for 
which  it  has  been  assigned. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
John  C.  Stallcup,  Judge.     AflBrmed. 

F.  A.  Buffer  {SJiarpstein  &  Blattner,  of  counsel),  for 
appellant. 

W.  W.  Likens,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — -On  the  9th  day  of  August,.  1893,  the 
appellant  obtained  a  judgment  in  the  superior  court 
of  Pierce  county,  against  the  respondent  David  for 
the  sum  of  $1,019.55.  This  judgment  was  entered 
upon  confession  of  the  defendant  therein,  and  repre. 
sented  an  indebtedness  arising  from  the  sale  of  mer- 
chandise to  the  respondent  David,  by  appellant. 
Thereafter  said  respondent  commenced  an  action 
against  the  Oakland  Home  Insurance  Company  to  re- 
cover upon  a  policy  of  insurance  issued  to  him.  lu 
said  action  he  employed  the  respondent  Likens  as  his 
attorney,  agreeing  to  pay  him  for  his  services  therein 
the  sum  of  $625.     A  trial  in  said  last  mentioned  ac- 
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tion  resulted  in  a  verdict  and  judgment  in  favor  of 
said  respondent  David,  which  judgment  was  affirmed 
in  this  court  on  February  14,  1895.  On  the  4th  day 
of  March,  1895,  respondent  David  made  an  assign- 
ment of  said  judgment  to  the  respondent  Likens. 
This  action  was  instituted  by  appellant  to  set  aside  said 
assignment  and  to  subject  the  money  due  from  said 
insurance  company  on  said  judgment  to  the  payment 
of  appellant's  judgment  against  respondent  David. 
The  lower  court  decreed  that  the  assignment  should  be 
canceled  to  the  extent  of  the  amount  of  the  judgment 
in  excess  of  the  sum  of  $898,  with  interest  from  April 
24,  1895,  and  awarding  the  balance  of  the  judgment 
to  appellant.  The  appellant,  deeming  himself  ag- 
grieved by  the  findings  and  decree  of  the  court,  has 
appealed  therefrom. 

The  fourth  and  fifth  findings  of  the  court  are  as 
follows: 

"That  on  the  4th  day  of  March,  1895,  the  defend- 
ant, Thomas  David,  was  insolvent,  which  fact  was 
well  known  to  the  defendant,  W.  W.  Likens,  and  on 
said  day  the  said  defendant,  Thomas  David,  assigned 
and  transferred  said  judgment,  by  an  assignment  ab- 
solute on  its  face,  to  the  said  defendant,  W.  W.  Likens.'' 

"  That  the  consideration  for  said  transfer  was  repre- 
sented by  the  promissory  note  of  the  defendant,  W. 
W.  Likens,  for  the  sum  of  $1,250.00,  payable  to  the 
defendant,  Thomas  David  or  order  and  due  thirty  days 
after  said  date  on  which  prior  to  the  delivery  thereof 
to  said  David  was  endorsed  in  part  payment  thereof, 
the  sum  of  $625.00,  as  attorneys  fees  earned  by  said 
defendant  Likens  in  the  cause  in  which  said  judgment 
was  rendered  and  the  sum  of  $400.00  for  moneys  ad- 
vanced from  time  to  time  by  said  defendant,  Likens, 
to  said  defendant,  David,  prior  to  said  4th  day  of 
March,  1895." 

To  this  latter  finding  the  appellant  excepted,  but 
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we  are  satisfied  that  it  is  fully  sustained  by  the  evi- 
dence. The  appellant  also  proposed  the  following 
finding  in  lieu  of  finding  No.  5: 

"That  on  the  4th  day  of  March,  1895,  and  for  some 
time  prior  thereto,  the  defendant,  W.  W.  Likens,  well 
knew  that  plaintiff  had  a  judgment  against  the  de- 
fendant, Thomas  David,  for  the  sum  of  one  thousand 
nineteen  and  55-100  ($1,019.55)  dollars  and  costs  as 
aforesaid,  and  that  said  judgment  was,  on  said  date, 
wholly  unsatisfied,  and  well  knew  that  defendant, 
Thomas  David,  had  promised  to  pay  plaintiff's  said 
judgment  out  of  the  moneys  to  be  paid  defendant, 
Thomas  David,  by  defendant,  Oakland  Home  Insur- 
ance Company,  on  the  judgment  of  said  David  against 
said  Oakland  Home  Insurance  Company,  and  on  said 
4th  day  of  March,  1895,  defendant.  Likens,  caused  de- 
fendant, David,  to  execute  and  deliver  to  him,  said 
Likens,  an  absolute  assignment  of  said  judgment  in 
consideration  of  the  sum  of  one  thousan^  two  hun- 
dred and  fifty  dollars  ($1,250),  which  consideration 
was  represented  by  the  promissory  note  of  defendant. 
Likens,  for  said  sum  of  one  thousand  two  hundred 
and  fifty  ($1,250)  dollars,  dated  March  4th,  1895,  pay- 
able  to  Thomas  David  or  order,  and  due  thirty  days  after 
date,  on  which,  prior  to  the  delivery  thereof  to  said 
David,  were  endorsed  in  part  payment  thereof,  six 
hundred  and  twenty-five  ($625)  dollars  attorney's  fee 
earned  by  said  Likens  in  the  cause  in  which  said 
judgment  was  rendered,  and  four  hundred  dollars 
($400)  for  moneys  advanced  from  time  to  time  by  said 
Likens  to  said  David,  prior  to  said  4th  day  of  March, 
1895;  that  said  David  assigned  said  judgment  to  said 
defendant.  Likens,  and  said  Likens  accepted  said  as- 
signment for  the  purpose  of  paying  said  antecedent 
debt  of  ten  hundred  and  twenty-five  dollars  ($1,025), 
and  for  the  additional  purpose  of  placing  the  balance 
due  on  said  judgment  beyond  the  reach  of  plaintiff." 

The  court  refused  to  make  the  finding  so  proposed, 
and  the  appellant  excepted  to  the  refusal. 
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The  lower  court  refused  to  allow  costs  to  either 
party,  and  this  is  also  assigned  as  error. 

Counsel  for  appellant  insists  that  the  lower  court 
erred  in  refusing  to  set  aside  the  assignment  to  the  ex- 
tent of  appellant's  judgment,  and  this  is  the  princi- 
pal ground  urged  for  a  reversal.  In  the  finding 
proposed  hy  appellant  as  a  substitute  for  No.  5,  it  is 
admitted  that  the  assignment  of  the  judgment  to  re- 
spondent Likens  was  for  an  ample  consideration,  and 
the  evidence  beyond  any  question  establishes  the  fact 
that  at  the  time  when  the  assignment  was  made  there 
was  due  from  David  to  Likens  the  sum  of  |625  for 
professional  services  rendered  by  Likens  in  obtaining 
said  judgment,  and  also  the  further  sum  of  $400  for 
moneys  advanced  by  him  to  David  during  the  course 
of  litigation. 

We  are  unable  to  understand  how  the  lower  court 
arrived  at  the  conclusion  that  the  assignment  should 
be  disturbed  to  any  extent,  and  the  respondent  urges 
that  the  court  erred  in  so  doing,  and  he  insists  that 
the  error  of  the  lower  court  in  this  regard  should  be 
corrected  upon  this  appeal.  Inasmuch,  however,  as 
he  has  failed  to  appeal,  we  think  we  cannot  grant  any 
relief.  In  Glenn  v.  Hill,  11  Wash.  541  (40  Pac.  141), 
we  held  that,  "  error  prejudicial  to  a  respondent  will 
not  be  noticed  in  an  appellate  court  when  he  has 
taken  no  appeal  from  the  judgment  of  the  trial  court." 
In  United  States  v.  Blackfeather,  155  U.  S.  180  (15  Sup. 
Ct.  64),  it  is  said  that  without  an  appeal  the  party  will 
not  be  heard  in  an  appellate  court  to  question  the  cor- 
rectness of  the  decree  of  the  trial  court. 

It  seems  very  clear,  however,  that  the  judgment 
and  decree  appealed  from  were  as  favorable  to  the  ap- 
pellant as  the  facts  and  circumstances  disclosed  upon 
the  trial  warranted.     Indeed,   as  already  intimated, 
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we  think  he  was  not  entitled  to  recover  at  all.  He 
had  acquired  no  lien  upon  this  judgment.  He  was 
simply  a  creditor  of  the  respondent  David,  and,  as 
already  observed,  respondent  Likens  was  also  a  credi- 
tor to  the  extent,  at  least,  of  $1,025 ;  and  granting 
that  he  knew  that  appellant  was  expecting  payment  of 
his  claim  against  David  from  the  proceeds  of  the 
judgment  obtained  against  the  insurance  company, 
that  knowledge  should  not  be  held  to  prevent  him 
from  obtaining  security  or  payment  of  his  claim 
against  David  for  services  performed  and  moneys  ad- 
vanced in  the  course  of  the  litigation  against  the  in- 
surance company.  And  if  (as  the  proof  shows),  in 
order  to  secure  the  sum  due  him  it  was  necessary  for 
respondent  to  purchase  the  entire  judgment  and  take 
an  assignment  thereof,  such  assignment  was  not 
thereby  rendered  fraudulent.  See  Gray  v.  St  Johuy  35 
111.  222,  and  cases  there  cited. 

We  think  that  the  respondent  is  entitled  to  be  ex- 
onerated from  any  charge  or  imputation  of  fraud. 
And  we  think  that  appellant  cannot  be  heard  to  com- 
plain of  the  ruling  of  the  lower  court  in  regard  to 
costs.  We  are  constrained  to  say  that  the  evidence 
in  the  case  did  not  entitle  him  to  costs,  and  the  judg- 
ment will  be  affirmed. 

• 

HoYT,  0.  J.,  and  Scott,  Anders  and  Dunbar,  JJ., 
concur. 
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[No.  2096.    Decided  April  11,  1806.] 

Sarah  Woodward,  Respondent,  v.  Gustave  Winehill 
et  aL,  Defendants,  Fred  Rice  Rowell,  Receiver,  Ap- 
pellant. 

CONSTITUTIONAL  LAW  —  IMPAIBMBNT  OF  CONTRACTS — H0BT6AGK  FOBK- 
CLOBUBB  —  JrBIBDICTION  TO  APPOINT  BECBITBB — FORCIBLE  ENTBY 
AND  DETAINEB  —  JUDGMENT. 

The  act  of  March  7, 1891,  imposing  certain  penalties  upon  any 
tenant  who  wrongfully  continues  in  possession  of  premises  alter  a 
violation  on  his  part  of  the  terms  of  a  lease,  is  applicable  to  con- 
tracts entered  into  before  its  passage,  although  the  penalties  are  in- 
creased by  the  later  law,  as  it  comes  under  the  rule  that  a  change 
in  the  remedy  incident  to  existing  contracts  may  be  made  without 
affecting  rights  thereunder. 

The  fact  that  a  receiver  had  been  appointed  in  a  suit  brought  to 
foreclose  a  mortgage  against  the  lessee  would  not  deprive  the  lessor 
of  the  right  to  obtain  possession  of  the  premises  by  a  proceeding 
under  the  forcible  entry  and  detainer  act,  even  li  the  lessor  had 
been  made  a  party  to  the  foreclosure  suit. 

Notice  to  a  receiver  for  the  lessee  of  premises  to  surrender  pos- 
session is  unnecessary  when  notice  was  served  upon  the  lessee  prior 
to  the  appointment  of  the  receiver. 

The  appointment  of  a  receiver  in  a  foreclosure  suit  for  the  pur- 
pose of  looking  after  the  rights  of  the  lessee  of  premises  and  his 
creditors  does  not  authorize  such  receiver  to  represent  the  rights  of 
the  lessor. 

Th£  fact  that  judgment  in  an  action  brought  under  the  forcible 
entry  and  detainer  act  declares  a  forfeiture  of  the  lease  is  harmless 
error,  since  the  lessee  could,  under  that  act,  by  performance  of  the 
conditions  of  the  judgment,  be  restored  to  his  rights  under  the 
lease,  whether  or  not  a  forfeiture  had  been  adjudged. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Donworth  &  Howe,  for  appellant. 
Frank  P.  Lewis,  for  respondent. 


WOODWARD  V.  WINEHILL.  395 

Apr.  1896.]         Opinion  of  the  Court— Hott,  0.  J. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — This  action  was  brought  under  the 
landlord  and  t-enant  act  of  March  7,  1891  (Laws,  p. 
179).  A  demurrer  was  interposed  to  the  complaint, 
and  upon  the  action  of  the  court  in  overruling  the 
same  is  founded  the  first  claim  that  the  judgment 
should  be  reversed. 

It  appeared  from  such  complaint  that  the  lease  un- 
der which  the  property  sought  to  be  recovered  was 
held  was  executed  prior  to  the  passage  of  the  act  of 
March  7,  1891,  and  upon  the  claim  that  by  reason  of 
that  fact  the  provisions  of  said  act  were  not  applicable, 
is  founded  the  principal  argument  that  the  complaint 
is  insuflBcient.  The  contention  of  the  appellant  upon 
this  question  is  that  the  act  of  1891  so  changed  the 
remedies  available  to  the  landlord  that  the  value  of  a 
lease  executed  before  its  passage  would  be  substantially 
affected,  if  its  provisions  were  made  applicable  to  such 
a  lease,  and  that  for  that  reason  the  change  in  the 
statutory  provisions,  though  in  form  relating  only  to 
the  remedy,  had  such  effect  upon  the  contract  that 
they  were  unconstitutional  if  applied  to  leases  in  ex- 
istence  at  the  time  of  the  passage  of  the  act.  It  is 
claimed  that  the  law  in  force  at  the  time  the  lease  in 
question  was  executed  gave  to  the  lessee  certain  rights 
which  were  substantially  changed  by  the  provisions  of 
that  act. 

That  legislation  may  so  change  the  remedy  Incident 
to  a  contract  as  to  make  such  change  unconstitutional 
when  applied  to  those  executed  before  its  passage  may 
be  conceded,  but  that  such  is  the  case  in  no  manner 
interferes  with  the  general  rule,  which  is  so  well  estab- 
lished that  the  citation  of  authorities  in  its  support 
would  be  unwarranted,  that  a  change  in  the  remedy 
incident  to  existing  contracts  does  not  so  affect  rights 
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thereunder  as  to  make  the  law  effecting  the  change 
unconstitutional  when  applied  to  such  existing  con- 
tracts. It  is  only  when  such  remedy  is  so  interwoven 
with  a  substantial  right  flowing  from  the  contract  that 
any  change  therein  will  substantially  affect  the  value 
of  the  contract,  that  rights  thereunder  will  be  impaired 
within  the  meaning  of  the  provision  in  the  constitu- 
tion  of  the  Uuited  States  and  of  this  state,  which  pro- 
hibits the  legislature  from  impairing  the  obligation  of 
contracts.  If  the  remedy  which  the  landlord  had 
prior  to  the  act  of  1891  was  so  changed  by  that  act  as 
to  deprive  the  lessee  of  any  substantial  right  growing 
out  of  the  lease,  though  such  deprivation  was  under 
the  guise  of  a  change  in  the  remedy,  such  change,  if 
applied  to  existing  leases  would  be  void.  .  But,  in  our 
opinion,  the  change  complained  of  was  not  of  this 
kind.  Neither  the  remedies  afforded  the  landlord  un- 
der the  law  in  force  at  the  time  the  lease  in  ques- 
tion was  executed,  nor  those  under  the  act  under 
consideration,  could  be  said  to  have  been  provided  for 
in  the  contract  of  lease.  The  most  that  can  be  said 
is  that  the  penalties  imposed  under  certain  conditions 
flowing  from  the  violation  of  the  terms  of  a  lease  were 
changed  by  the  act  of  1891. 

But  these  penalties  did  not  arise  simply  upon  a  vio- 
lation of  the  terms  of  the  lease.  They  were  only  im- 
posed  upon  a  tenant  who,  after  the  violation  on  his 
part  of  the  terms  of  his  lease,  wrongfully  continued  in 
possession  of  the  leased  property;  and  the  penalty  was 
not  imposed  for  the  violation  of  the  terms  of  the  lease, 
but  for  the  wrongful  act  in  holding  possession  after 
notice  to  quit,  which  such  violation  had  entitled  the 
landlord  to  give.  The  law  of  1891  for  that  reason 
made  no  change  in  the  rights  of  the  parties  under  the 
lease.     The  only  change  was  in  the  penalty  which  the 
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legislature  had  seen  fit  to  provide  for  the  wrongful  act 
of  holding  possession  of  property  after  the  violation 
of  the  terms  of  the  lease  by  the  tenant,  and  after 
notice  to  quit  because  of  such  violation.  Such  wrong- 
ful holding  in  the  case  at  bar  was  long  after  the  pas* 
sage  of  the  act  of  1891.  Therefore,  the  tenant  must 
be  presumed  to  have  held  over  with  full  knowledge  of 
the  fact  that  his  wrongful  act  in  so  doing  would  sub- 
ject him  to  the  penalties  provided  for  in  the  act  of 
1891. 

The  contention  of  the  appellant  is  therefore  met 
and  overcome  upon  the  sole  ground  that  the  act  which 
is  punished  by  the  imposition  of  the  penalties  com* 
plained  of  is  so  distinct  from  the  lease  that  it  has  no 
connection  with  contract  rights  thereunder.  But  the 
law  imposing  such  penalties  can,  under  the  authorities, 
be  sustained  upon  other  and  broader  grounds.  If  it 
should  be  held  that  the  penalties  imposed  are  on  ac- 
count of  the  violation  of  the  terms  of  the  lease,  it 
would^  nevertheless,  under  the  authorities,  be  compe- 
tent for  the  legislature  to  change  the  penalties  provided 
for  by  the  law  in  force  at  the  time  the  lease  was  entered 
into.  If  the  legislature  could  not  increase  the  pen- 
alty which  could  be  imposed  upon  the  tenant  for  the 
reason  that  such  increase  would  infringe  his  rights 
under  the  contract  of  lease,  it  must  necessarily  follow 
that  it  could  not  decrease  such  penalties  for  the  reason 
that  such  decrease  would  infringe  the  rights  of  the  les- 
sor under  such  contract  of  lease.  But  it  has  been  often 
held  that  the  legislature  may  thus  decrease  penalties. 
The  general  doctrine  upon  that  subject  is  well  stated 
in  a  note  on  p.  759  of  3  Am.  &  Eng.  Enc.  Law,  in  the 
following  language: 

"When  a  party,  by  statutory  provisions,  becomes 
entitled  to  recover  a  judgment  in  the  nature  of  a 
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penalty,  for  a  sum  greater  than  that  which  is  justly 
due  to  him,  the  right  to  the  amount  which  may  be  re- 
covered does  not  become  a  vested  right  until  judg- 
ment is  obtained;  hence  a  repeal  of  the  statute 
conferring  the  right  will  purge  all  past  transactions 
of  their  penal  character  under  it,  unless  they  have 
already  passed  to  judgment," 

And  in  support  of  the  doctrine  thus  announced, 
such  a  long  list  of  cases,  from  both  the  state  and  fed- 
eral courts,  is  cited  as  to  show  that  it  is  beyond  ques- 
tion. 

In  Cooley  on  Constitutional  Limitations  (5th  ed.), 
at  page  351,  the  following  statement  is  made  :  ''A 
law  abolishing  distress  for  rent  has  been  sustained 
as  applicable  to  leases  in  force  at  its  passage ; "  and 
the  cases  which  have  so  held  are  cited  in  the  margin, 
and  none  are  cited  to  the  contrary  proposition. 

That  the  right  to  recover  rent  by  distress  is  more 
intimately  connected  with  the  contract  of  lease  than 
is  the  one  to  hold  over  after  the  notice  to  quit  is  evi- 
dent. Hence,  if  legislation  upon  that  subject  can  be 
applied  to  existing  contracts  and  sustained,  with  bet- 
ter reason  can  that  relating  to  the  penalty  for  holding 
over  be  so  applied  and  sustained. 

In  the  case  of  Parmelee  v.  Lawrence,  44  111.  405,  it 
was  decided  that  it  was  within  the  power  of  the  legis- 
lature to  take  away  the  right  of  the  maker  of  a  note  to 
recover  as  a  forfeiture  three  times  the  amount  of  in- 
terest paid  in  excess  of  that  authorized  by  law,  and 
that  the  statute  which  did  this  was  not  unconstitu- 
tional when  applied  to  notes  made  before  its  passage. 
In  its  decision  the  court  stated  that  the  forfeiture  was 
in  the  nature  of  a  penalty,  and  that  the  law  recognized 
no  vested  right  in  a  penalty. 

The  question  presented  in  this  case  falls  directly 
within  the  principle  announced  in  the  cases  above  re- 
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ferred  to.  The  changes  complained  of  did  no  more 
than  to  change  the  penalty  for  the  violation  of  a  con- 
tract, and  since  there  can  be  no  vested  interest  in  a 
penalty,  a  law  which  has  only  the  effect  to  change 
the  penalty  growing  out  of  such  violation  has  no  effect 
upon  vested  rights.  It  follows  from  what  we  have 
said  that  in  our  opinion  the  law  of  1891  did  not  in- 
fringe any  vested  right  under  leases  executed  before 
its  passage. 

The  other  objections  to  the  complaint  had  no  sub- 
stantial foundation.  The  demurrer  was  properly  over- 
ruled. 

The  next  action  complained  of  is  the  sustaining  of 
the  demurrer  to  the  aflSrmative  defense  of  the  appel- 
lant. This  defense  is  too  lengthy  to  allow  of  its  being 
set  out  in  this  opinion,  and  unless  it  is,  little  good 
would  be  accomplished  by  saying  more  than  that  we 
think  the  construction  placed  upon  the  answer  by  the 
superior  court  was  correct.  The  fact  that  a  receiver 
had  been  appointed  in  a  suit  brought  to  foreclose  a 
mortgage  against  the  lessee  could  not  deprive  the  lessor 
of  the  right  to  obtain  possession  of  the  premises  by  a 
proceeding  under  the  forcible  entry  and  detainer  act, 
and  the  fact  that  without  any  necessity  therefor  the 
lessor  was  made  a  party  to  that  proceeding  could  not 
enlarge  the  rights  of  the  receiver  appointed  in  the 
action  to  foreclose  the  mortgage. 

But  one  other  question  is  presented  of  which  we 
deem  it  necessary  to  take  notice.  It  appears  from  the 
record  that  no  notice  to  surrender  possession  was  ever 
served  upon  the  receiver,  and  it  is  claimed  that  before 
the  proceeding  could  be  instituted  it  was  necessary  that 
such  service  should  have  been  made.  If  the  receiver 
had  been  appointed  at  the  time  service  upon  the  lessee 
was  sought  to  be  made,  there  would  be  force  in  this 
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claim ;  but  it  clearly  appears  that  the  notice  which 
was  the  foundation  of  this  action  was  served  some 
days  before  the  receiver  was  appointed,  and  it  must 
be  held  that  such  service  was  binding  upon  the  re- 
ceiver. The  effect  of  his  appointment  was  to  place 
him  in  that  respect  in  the  shoes  of  the  lessee,  and  he 
took  possession  of  the  property  under  the  lease,  sub- 
ject to  the  rights  thereunder  which  had  accrued  by 
action  in  pursuance  of  law  taken  by  either  party.  If 
no  receiver  had  been  appointed  no  further  action 
would  have  been  required  on  the  part  of  the  lessor  be- 
fore bringing  the  action,  and  the  fact  thilt  such  re- 
ceiver was  appointed  to  look  after  the  rights  of  the 
lessee  and  his  creditors  could  take  nothing  from  the 
rights  of  the  lessor.  If  we  could  hold,  as  contended 
for  by  the  appellant,  that  the  receiver  was  appointed 
to  represent  the  rights  of  both  the  lessor  and  the 
lessee,  the  facts  set  up  in  the  affirmative  defense  might 
be  material ;  but,  in  our  opinion,  it  was  not  compe- 
tent for  the  court  in  an  action  to  foreclose  a  mortgage 
which  covered  only  the  interests  of  the  lessee  to  ap- 
point a  receiver  who  should  represent  not  only  that 
interest  but  also  that  of  the  lessor. 

The  claim  that  that  portion  of  the  judgment  which 
declared  a  forfeiture  of  the  lease  cannot  be  sustained, 
for  the  reason  that  no  forfeiture  was  asked  for  in  the 
complaint,  is  without  substantial  merit.  Sufficient 
appeared  upon  the  face  of  the  complaint  to  show  the 
intention  of  the  lessor  to  assert  his  rights  under  the 
act  of  1891,  and  since  under  that  act  the  lessee  could, 
by  performance  of  the  conditions  of  the  judgment,  be 
restored  to  his  rights  under  the  lease,  whether  or  not 
a  forfeiture  thereof  was  adjudged,  the  form  of  the 
judgment  was  immaterial. 
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The  judgment  will  be  affirmed. 
Anders,  Gordon  and  Scott,  JJ.,  concur. 
Dunbar,  J.,  concurs  in  the  result. 


[Na  1876.    Decided  April  13,  1896.] 

Frank  L.  Boeien,  Appellant^  v.  The  State  op  Wash- 
ington et  al.,  Respondents. 

APPEAL  —  IN  rOBMA  PAUPERIS. 

An  appeal  in  a  civil  proceeding  will  be  dismiesed,  under  Laws 
1893,  p.  122,  Hi  when  no  bond  has  been  filed  or  money  deposited 
by  the  appellant  in  lieu  thereof,  although  the  appellant  may  in  fact 
be  a  pauper,  as  there  is  no  statutory  authority  in  this  state  for  an 
appeal  in  forma  pauperis  in  such  cases. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Appeal  dismissed. 

Francis  W.  Cushman^  Charles  Ethelbert  Claypool, 
and  Edward  E.  Cushman,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — Appellant  was  tried  in  tlie  superior  court 
of  Pierce  county  upon  an  information  charging  him 
with  the  offense  of  obtaining  property  under  false  pre- 
tences. From  a  judgment  of  conviction  in  that  action 
he  appealed  to  this  court  in  forma  pauperis.  In  order 
to  properly  prepare  his  record  on  appeal  he  conceived 
it  to  be  nec'essary  to  obtain  a  typewritten  copy  of  all 
the  evidence  introduced  upon  the  trial,  and  other  pro- 
ceedings had  therein  not  already  a  part  of  the  record, 
and  accordingly  requested  the  respondents,  and  espe- 
cially the  clerk  of  the  superior  court,  to  furnish  the 
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same  to  him  at  the  expense  of  the  county.  His  request 
was  refused,  and  he  thereupon  instituted  this  proceed- 
ing in  the  superior  court  to  compel  the  respondents 
to  furnish  him  this  record  free  of  charge.  An  alter- 
native writ  of  mandate  was  issued  as  prayed  in  the 
petition,  and  on  the  return  day  thereof  the  respond- 
ents appeared  and  moved  to  quash  the  writ  and  also 
demurred  to  the  affidavit  and  to  the  petition  on  the 
ground  that  they,  and  each  of  them,  failed  to  state 
facts  sufficient  to  entitle  the  plaintifif  to  relief.  The 
motion  was  granted,  the  demurrer  sustained,  and  the 
proceedings  dismissed  at  the  cost  of  the  petitioner. 
From  said  orders  and  judgment  the  petitioner  ap- 
pealed. 

As  stated  by  counsel  for  appellant,  there  is  but  one 
point  in  this  case,  and  that  is,  whether  or  not  the  de- 
fendant in  a  criminal  action  who  appeals  in  forma 
pauperis  is  entitled  to  a  typewritten  copy  of  the  testi- 
mony and  the  rulings  of  the  trial  court  at  the  county's 
expense,  under  and  by  virtue  of  the  acts  of  March  8, 
1893,  relating  to  exceptions  and  appeals.  The  ques- 
tion is  one  of  considerable  importance  and  has  never 
been  directly  passed  upon  by  this  court;  nor  can  it 
now  be  determined,  for  the  reason  that  the  appeal  in 
this  instance  has  become  ineffectual,  and  this  court  is 
therefore  without  jurisdiction  of  the  cause.  Man- 
damus is  a  civil  proceeding  (High,  Extraordinary 
Bemedies  (2d  ed.)  §4),  and  the  statute  provides 
that — 

''An  appeal  in  a  civil  action  or  proceeding  shall  be- 
come ineffectual  for  any  purpose  unless  at  or  before 
the  time  when  the  notice  of  appeal  is  given  or  served, 
or  within  five  days  thereafter,  an  appeal  bond  to  the 
adverse  party  conditioned  for  the  payment  of  costs 
and  damages  as  prescribed  in  section  seven  of  this  act 
be  filed  with  the  clerk  of  the  superior  court,  or  money 
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in  the  sum  of  two  hundred  dollars  be  deposited  with 
the  clerk  in  lieu  thereof.  ..."  Laws  1893,  p. 
122,  §6. 


No  bond  was  filed,  or  money  deposited  by  appellant 
within  the  time  prescribed  by  law  or  at  all,  and  con- 
sequently the  case  remains  precisely  as  it  was  before 
the  appeal  was  attempted. 

*'  The  fact  that  appellant  is  a  pauper  does  not  of  it- 
self relieve  him  from  the  necessity  of  giving  an  ap- 
peal bond.  There  must  be  express  statutory  authority 
for  an  appeal  in  forma  pauperis."  1  Enc.  PL  &  Pr.,  p. 
999. 

There  is  no  statute  in  this  state  authorizing  an 
appeal  in  forma  pauperis  in  civil  cases,  and  hence  ap- 
peals must  be  taken  and  perfected  in  the  same  manner 
by  all  appellants,  whether  rich  or  indigent. 

The  appeal  is  dismissed. 

HoYT,  C.  J.,  and  Gordon,  J.,  concur. 


[No.  1876.    Decided  April  13, 1806.] 

The  Statb  of  Washington,  Respondent,  v.  Frank  L. 

BoKiBN,  Appellant. 

WALBK  PBETINCB — BEBCRtPTION  OF  OFFBNBB  IN  INFOBMATION  —  EYI- 
DKNCE — NAMES  OF  WITNESSES — JUBY  —  SELECTION  AND  CEBTIFI* 
CATION  —  EXAMINATION  OF  JUBOB  —  ABGUMENT  OF  COUNSEL. 

In  a  proeecation  for  obtaining  goods  under  false  pretences  the  in- 
formation is  sufficient,  if  it  appears  therefrom,  though  not  by  direct 
and  positive  averment,  that  a  party  was  induced  to  part  with  his 
property  by  reason  of  certain  specified  false  pretences. 

CV>unty  commissioners  are,  by  the  giving  of  a  proper  bond,  en- 
titled to  hold  the  office  and  to  discharge  its  duties,  including  the  selec* 
tion  of  the  list  of  jurors,  although  the  clerk  of  the  superior  court  of 
the  county  who,  under  Laws  1893,  p.  177,  is  chargeable  with  the 
duty  of  passing  upon  the  sufficiency  of  the  bonds  may  have  merely 
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indorsed  thereon  that  snch  bonds  were  "  approved  as  to  snfficiency 
of  sureties." 

Mere  informalities  in  drawing,  selecting  and  certifying  a  jury  list 
by  the  county  commissioners  are  not  ground  of  challenge  to  the  pane], 
if  it  appears  that  the  commissioners  selected  the  list  and  caused 
it  to  be  transmitted  to  the  clerk  of  the  court. 

On  the  examination  of  a  juror  on  his  voir  dire  it  is  not  proper  to 
ask  the  juror  the  question :  "After  hearing  all  the  evidence  and  the 
testimony  and  the  instructions  of  this  court  in  the  cause,  if  there  yet 
remains  in  your  mind  a  reasonable  doubt  regarding  the  guilt  of  the 
defendant  would  you  return  a  verdict  of  not  guilty  in  his  favor  7  *' 

The  court  may  permit  the  indorsement  of  names  of  additional 
witnesses  on  the  information  during  the  coarse  of  the  trial,  in 
furtherance  of  justice,  which  action,  in  case  of  surprise,  would  en- 
title defendant  to  a  reasonable  continuance  for  the  purpose  of  meet- 
ing the  unexpected  evidence. 

In  a  prosecution  for  obtaining  goods  under  false  pretences  by  the 
giving  of  a  check  upon  a  bank  in  w^hich  the  defendant  had  no  funds, 
it  is  error  to  allow  the  prosecution  to  introduce  testimony  of  other 
checks  having  been  given  by  defendant  to  other  persons  when  he 
had  no  funds  on  deposit. 

The  mere  calling  attention  to  how  the  defendant  looks,  by  the 
prosecuting  attorney  in  his  argument  to  the  jury,  does  not  overstep 
the  limits  of  fair  debate  and  constitute  prejudicial  misconduct. 

No  valid  objection  can  be  made  to  remarks  of  counsel  on  evidence 
that  has  been  admitted  by  the  court,  although  it  was  improperly 
admitted. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
Emmett  N.  Parker,  Judge.     Reversed. 

Francis  W.  Cushman,  Charles  Ethelbert  Claypool,  and 
Edward  E.  Cushman^  for  appellant. 

B,  W.  Coiner,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  information  upon  which  the  de- 
fendant and  appellant  was  tried  and  convicted  charges 
that: 

''The  said  Frank  L.  Bokien  on  or  about  the  31st 
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day  of  December,  1894,  at  the  County  of  Pierce  and 
State  of  Washington,  and  within  one  year  next  prior 
to  the  filing  of  this  information,  did  unlawfully,  felo- 
niously, designedly  and  with  intent  to  defraud  one  I. 
J.  Sharick,  that  he,  the  said  Frank  L.  Bokien,  then 
had  on  deposit  in  the  Pacific  National  Bank  of  the 
City  of  Tacoma,  in  the  State  of  Washington,  the  sum 
of  eleven  dollars,  which  said  sum  of  money  he,  the 
said  Frank  L.  Bokien,  then  and  there  feloniously, 
designedly  and  falsely  and  with  intent   to  defraud 
the  said  I.  J.  Sharick  represented  and  pretended  to 
the  said  I.  J.  Sharick  that  he,  the  said  Frank  L.  Bo- 
kien, then  and  there  had  a  right  to  draw  out  of  said 
bank  by  check  in  the  ordinary  mode,  and  did  then 
and   there   feloniously,  designedly   and   with    intent 
to   defraud    the   said   I.   J.    Sharick   further   falsely 
represent  and  pretend  to  him  the  said  I.  J.  Sharick 
that  he,  the  said  Frank  L.  Bokien,  had  the  right  and 
authority  to  draw  a  bank  check  on  said  Pacific  Na- 
tional Bank  for  the  sum  of  eleven  dollars,  and  that 
a  certain  bank  check  drawn  by  said  Frank  L.  Bokien 
on  said  bank,  payable  to  the  bearer,  or  said  I.  J.  Sha- 
rick, for  the  sum  of  eleven  dollars,  which  check  he 
then  and  there  delivered  to  said  Sharick,  was  a  good 
and  valid  order  for  the  payment  of  said  sum  of  money, 
and  would  be  paid  by  said  bank  on  presentment  for 
payment.     Whereas,  in  truth  and  fact  he,  the  said 
Frank  L.  Bokien,  did  not  then  have  on  deposit  in  said 
bank  the  sum  of  eleven  dollars,  and  did  not  then  and 
there  have  a  right  to  draw  out  of  said  bank  said  sum 
of  eleven  dollars,  by  check  or  otherwise,  and  did  not 
then  have  the  right  or  authority  to  draw  a  bank  check 
on  said  bank  for  said  sum  of  eleven  dollars,  and  said 
check  delivered  to  said  Sharick  as  aforesaid  was  not  a 
good  or  valid  order  for  the  payment  of  said  sum  of 
eleven  dollars,  and  was  not  paid  by  said  bank  on  the 
presentment  thereof  for  payment.     All  of  which  said 
false   representations  and  pretences  the  said  Frank 
L.  Bokien  then  and  there  well  knew  to  be  false;  by 
color  and  by  means  of  which  said  false  representations 
and  false  pretences  he,  the  said  Frank  L.  Bokien,  did 
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then  and  there  unlawfully,  fraudulently,  feloniously 
and  designedly  obtain  from  the  said  I.  J.  Sharick  one 
silver  plated  water  pitcher  of  the  value  of  eleven  dol- 
lars, of  the  personal  property  of  the  said  I.  J.  Sharick, 
with  the  intent  then  and  there  feloniously  to  cheat 
and  defraud  him,  the  said  I.  J.  Sharick." 

This  information  was  drawn  upon  §234  of  the  Penal 
Code,  which  provides  that,  "  if  any  person  with  intent, 
to  defraud  another,  shall  designedly,  by  color  of  any 
false  token  or  writing,  or  any  false  pretence,  obtain 
from  any  person  any     .  .     thing  of  value,  such 

person  shall,  upon  conviction  thereof,  be  imprisoned," 
etc. 

The  information  was  demurred  to  in  the  trial  court, 
on  the  ground  that  it  failed  to  state  facts  sufficient  to 
constitute  a  crime,  and  the  same  objection  is  urged 
here.  It  is  claimed  by  appellant  that  it  is  defective  in 
thett  it  does  not  allege  ''the  relation  of  the  fraud  to  the 
bargain  which  in  case  of  sale  must  appear;"  or,  in 
other  words,  that  it  is  not  averred  therein  that  the  al- 
leged false  pretences  were  made  with  a  view  to  effect 
the  sale  of  the  pitcher,  and  that  by  reason  thereof  the 
party  was  induced  to  make  the  sale  and  part  with  his 
property. 

It  is  a  well  settled  rule  that  an  indictment  or  infor- 
mation must  set  forth  all  the  facts  and  circumstances 
necessary  to  constitute  the  crime  sought  to  be  charged. 
If,  therefore,  as  defendant  claims,  the  omitted  allega- 
tions are  necessary  under  our  statute  in  order  to  charge 
the  offense  of  obtaining  property  by  means  of  false  pre- 
tences, it  follows  that  the  information  is  insufficient. 
That  such  averments  are  necessary  seems  to  have  been 
decided  in  State  v.  Philbriek,  31  Me.  401;  Commonwealth 
V.  Strain^  10  Mete.  (Mass.)  521;  State  v.  Orvis,  13  Ind. 
569,  and  some  other  cases  cited  by  appellant.     But  we 
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are  not  prepared  to  hold  that  it  must  be  specifically 
and  positively  averred,  in  cases  of  sale  or  exchange, 
that  the  false  pretenses  were  made  with  a  view  to  effect 
such  sale  or  exchange,  and  that  by  reason  of  the  al« 
leged  pretences  the  party  defrauded  was  induced  to  sell 
or  exchange,  as  the  case  may  be.  It  seems  to  us  that 
whatever  is  necessarily  implied  from  the  language  used 
ought  to  have  the  same  force  and  effect  as  if  specifi- 
cally alleged,  and  that  if  it  appears  from  the  informa- 
tion, though  not  by  direct  and  positive  averment,  that 
a  party  was  induced  to  part  with  his  property  by  reason 
of  certain  specified  false  pretences,  such  information 
is  sufficient  under  the  statute,  if  not  objectionable  in 
other  respects.  It  will  be  noticed  that,  although  the 
information  in  this  case  does  not  allege  in  express 
terms  that  the  prosecutor  Sharick  sold  or  exchanged 
the  pitcher  for  the  check,  or  that  he  was  induced  to 
part  with  it  by  the  alleged  pretences,  it  does  allege  in 
substance,  among  other  necessary  facts,  that  appellant 
represented  and  pretended  that  the  check  was  good 
and  valid;  that  it  would  be  paid  on  presentation  at  the 
bank;  that  it  was  delivered  to  Sharick;  that  the  alleged 
representations  were  false  and  that  appellant  knew 
them  to  be  false,  and  that  by  means  thereof  he  ob- 
tained the  pitcher  from  Sharick.  If  it  be  true  that 
appellant  obtained  the  property  from  Sharick  by  means 
of  the  alleged  pretences,  it  must  also  be  true  that  the 
latter  relied  on  the  pretences  and  was  induced  thereby 
to  part  with  his  property.  It  would  manifestly  be  im- 
possible for  one  person  to  obtain  the  property  of  an- 
other by  means  of  false  pretences  which  had  no  influ- 
ence upon  his  mind,  and  in  no  way  induced  him  to 
make  the  transfer.  While  this  information  may  not 
be,  in  all  respects,  as  perfect  in  form  as  it  might  have 
been,  we  are  nevertheless  of  the  opinion  that  it  sets 
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forth  facts  sufficient,  under  the  provisions  of  our  code, 
to  constitute  the  offense  of  obtaining  property  under 
false  pretences.  And  it  may  be  added  that,  according 
to  the  view  of  Mr.  Bishop,  it  contains  all  the  allega- 
tions essential  to  a  good  information.  Bishop's  Direc- 
tions and  Forms,  §  419,  et  seq.  See,  also,  Desty's  Am. 
Crim.  Law,  §  149a,  and  People  v.  Jordan^  66  Cal.  10(56 
Am.  Rep.  73,  4  Pac.  773). 

Prior  to  the  calling  of  the  jury,  the  defendant  moved 
the  court  to  quash  and  set  aside  the  entire  panel  of  jur- 
ors, on  the  grounds,  (1)  that  the  one  hundred  names 
were  selected  by  the  old  and  not  the  new  board  of  county 
commissioners;  (2)  that  the  commissioners  selecting 
the  same  never  qualified  according  to  law;  and  (3) 
that  the  list  of  one  hundred  names  was  not  properly 
certified,  or  certified  at  all,  to  the  clerk  of  the  court. 

The  first  ground  of  the  motion  was  abandoned  on 
the  argument,  and  we  think  the  remaining  two  are 
without  substantial  merit.  By  §  58  of  the  Code  of  Pro- 
cedure it  is  provided  that,  every  board  of  county  com- 
missioners ''shall  select  .  .  .  the  names  of  one 
hundred  persons  to  serve  as  petit  jurors  for  the  ensu- 
ing year,"  and  shall  certify  the  same  to  the  clerk  of 
the  superior  court;  and  each  county  commissioner,  be- 
fore entering  upon  the  duties  of  his  office,  is  required 
to  give  a  bond  to  the  county  in  a  specified  amount, 
''which  bond  and  the  sureties  thereon  shall  be  ap- 
proved by  the  clerk  of  the  superior  court  of  the 
proper  county.  (Laws  1893,  p.  177.)  In  approv- 
ing the  bonds  of  the  respective  commissioners,  the 
clerk  indorsed  thereon,  or  attached  thereto,  the 
words,  "This  bond  approved  as  to  sufficiency  of 
sureties  this  5th  day  of  September,  1893,"  and  it 
is  argued  that  because  the  clerk  did  not  also  spe- 
cifically state  that  he  approved    the  bond  as  to  its 
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form  and  substance,  as  well  as  to  the  sureties,  the  com- 
missioners were  not  qualified  to  select  the  list  of 
jurors,  and  that  the  selection  made  by  them  was  con- 
sequently absolutely  null  and  void.  It  is  not  claimed 
that  the  bond  itself  is  in  fact  insufficient  or  defective, 
or  that  it  is  not  a  binding  obligation  upon  the  com- 
missioners. We  must,  therefore,  assume  that  the  com- 
missioners gave  the  bond  required  by  law  and  in  fact 
did  all  that  was  necessary  to  qualify  themselves  to 
enter  upon  the  duties  of  their  office.  By  giving  a 
proper  bond  they  each  became  entitled  to  hold  the 
office  and  to  discharge  its  duties.  They  were  the 
county  commissioners  of  Pierce  county,  and  therefore 
were  the  proper  persons  to  select  the  list  of  jurors. 

But  it  is  claimed  on  behalf  of  appellant  that,  even  if 
the  commissioners  were  qualified  to  make  the  selection, 
they  failed  to  certify  the  list  of  names  selected  to  the 
clerk  of  the  superior  court,  as  required  by  statute,  and 
that  the  panel  drawn  from  the  list  should  have  been 
set  aside  for  that  reason,  if  for  no  other.  It  is  true 
that  the  board  of  commissioners  do  not  say  in  express 
terms  that  they  "certify"  to  the  correctness  of  the  list 
selected  by  them,  but  they  do  say  that  **  pursuant  to 
§  58  of  Hill's  Code,  the  commissix>ners  of  Pierce  county 
have  selected  one  hundred  names  from  persons  of  their 
county  competent  to  serve  as  petit  jurors,  and  hereby 
instruct  the  clerk  of  the  board  to  certify  the  same  to 
the  clerk  of  the  superior  court  as  the  list  of  petit 
jurors  drawn  for  the  ensuing  year,  as  follows."  The 
names  of  the  persons  so  selected  are  then  set  out, 
after  which  appears  the  signature  of  the  chairman  of 
the  board,  attested  by  the  county  auditor.  From  this 
we  think  it  sufficiently  appears  that  the  commissioners 
selected  the  list  and  caused  it  to  be  transmitted  to  the 
clerk  of  the  court,  and  that  is  substantially  all  that 
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the  law  requires.  Mere  informalities  in  drawing  and 
selecting  the  jury  list,  which  can  work  no  injury  to 
any  one,  aiford  no  ground  of  challenge  to  the  panel 
of  jurors.  It  was  held  in  Coker  v.  State,  7  Tex.  App. 
83,  that  a  failure  of  the  jury  commissioners  to  sign 
and  certify  the  jury  list  is  no  ground  of  challenge  to 
the  panel  of  jurors  drawn  from  such  list. 

As  to  the  effect  of  other  omissions  and  irregularities, 
see,  Keeeh  v.  State,  15  Fla.  591;  Carter  v.  State,  56  Ga. 
463;  1  Thompson,  Trials,  §33. 

Appellant  next  complains  of  the  ruling  of  the  court 
in  not  permitting  his  counsel,  on  the  examination  of 
each  juror  on  his  voir  dire,  to  propound  the  following 
question  :  ''After  hearing  all  the  evidence  and  the 
testimony  and  the  instructions  of  the  court  in  this 
cause,  if  there  yet  remains  in  your  mind  a  reasonable 
doubt  regarding  the  guilt  of  the  defendant,  would  you 
return  a  verdict  of  not  guilty,  in  his  favor?"  Con- 
sidered by  itself  we  think  the  question  was  objection- 
able, as  it  did  not  tend  to  show  bias  or  prejudice  on 
the  part  of  the  juror,  or  want  of  any  of  the  qualifica- 
tions prescribed  by  law  for  a  juror.  It  simply  called 
for  a  statement  by  the  juror  as  to  what  he  would  or 
would  not  do  in  a  supposed  state  of  mind,  which  men- 
tal state  or  condition  would,  no  doubt,  depend  to  a 
greater  or  less  degree  upon  the  instruction  of  the 
court.  The  object  and  purpose  of  the  examination  of 
a  juror  is  to  determine  whether  or  not  he  is  qualified 
to  sit  in  the  trial,  and  for  this  purpose  a  rigid  exam- 
ination is  allowed  before  his  acceptance  by  the  parties 
to  the  cause.  But  the  examination  should  be  such  as 
is  calculated  to  disclose  his  relation  to  the  parties  or 
the  cause,  and  the  actual  disposition  of  his  mind  as  to 
the  parties  or  the  subject  matter  of  the  action,  for 
either  of  these  conditions  may  render  the  juror  in- 
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competent.  (Code  Proc,  §§  342-346).  The  examina- 
tion should  also,  as  a  general  rule,  be  directed  to 
existing  facts,  and  hence  merely  hypothetical  ques- 
tions should  not  be  propounded.  1  Thompson,  Trials, 
§102. 

Tt  is  contended  by  the  appellant  that  the  court 
erred  in  permitting  the  prosecuting  attorney  to  indorse 
the  names  of  certain  witnesses  on  the  information  after 
the  commencement  of  the  trial.  The  statute  provides 
that,  ''All  informations  shall  be  filed  in  the  court  hav- 
ing jurisdiction  of  the  offense  specified  therein  by  the 
prosecuting  attorney  of  the  proper  county  as  inform- 
ant :  he  shall  subscribe  his  name  thereto,  and  indorse 
thereon  the  names  of  the  witnesses  known  to  him  at 
the  time  of  filing  the  same,  and  at  such  time  before 
the  trial  of  any  case  as  the  court  may,  by  rule  or 
otherwise,  prescribe,  he  shall  indorse  thereon  the 
names  of  such  other  witnesses  as  shall  then  be  known 
to  him ;"  (Code  Proc,  §  1230);  and  it  will  be  observed 
that  no  express  provision  is  made  for  the  indorsement 
of  the  names  of  any  witnesses  after  the  trial  has  be- 
gun. Does  it  follow  from  this  that  the  court  may  not 
permit  the  indorsement  of  the  names  of  witnesses 
during  the  course  of  the  trial,  if  necessary  to  the  at- 
tainment of  justice?  We  think  it  does  not.  The 
statute  prescribes  the  duty  of  the  prosecuting  attorney 
but  does  not  undertake  to  define  the  duty  or  interfere 
with  the  discretion  of  the  court  in  the  conduct  of  the 
trial.  If  an  important  witness  should  become  known 
to  the  prosecuting  attorney  after  the  commencement 
of  the  trial,  we  think  it  would  be  within  the  discretion 
of  the  court  either  to  permit  his  name  to  be  indorsed 
upon  the  information,  or  to  allow  him  to  testify  with- 
out his  name  being  indorsed  thereon  at  all.  State  v. 
Dickson,  6  Kan.  209. 
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The  statute  of  Kansas  is  substantially  like  ours,  and, 
in  our  judgment,  the  supreme  court  of  that  state  has 
interpreted  it  in  accordance  with  reason  and  the  prin- 
ciples of  justice.  In  State  v.  Cook^  30  Kan.  82  (1  Pac. 
32),  the  court  said: 

"As  a  general  rule  the  court  should  allow  the 
names  of  the  witnesses  of  the  state  to  be  indorsed 
upon  the  information  after  the  commencement  of  the 
trial,  if  it  be  important  so  to  do;  but  of  course  if  the 
defendant  is  taken  by  surprise  thereby,  the  court 
should  extend  to  him  all  possible  facilities  for  a  fair, 
full  and  impartial  trial,  and  if  necessary  may  delay 
or  even  continue  the  hearing  of  the  case  until  he  has 
ample  opportunity  to  prepare  to  meet  the  evidence  of 
the  witnesses  indorsed  upon  the  information  after  the 
commencement  of  the  trial.  The  prosecution  ought 
not  to  be  defeated  simply  because  the  county  attorney 
does  not  indorse  the  names  of  the  witnesses  at  the 
time  of  the  filing  the  information,  or  before  the  trial, 
for  often,  during  the  progress  of  the  trial,  a  necessity 
arises  for  the  introduction  of  evidence  which  could 
not  have  been  anticipated  on  the  part  of  the  prosecu- 
tion before  the  commencement  thereof.  If  the  court 
shall  be  convinced  that  the  county  attorney  had  pur- 
posely failed  to  indorse  on  the  information  the  names 
of  the  witnesses  known  to  him  at  the  time  of  filing 
the  same,  to  render  it  difficult  for  the  defendant  to 
prepare  his  defense,  the  court  may,  under  such  cir- 
cumstances, within  its  discretion,  refuse  to  grant  the 
request  of  the  county  attorney  to  indorse  on  the  infor- 
mation the  names  of  the  additional  witnesses;  but  in 
all  cases  where  the  request  to  indorse  the  names  of 
witnesses  upon  the  information  during  the  trial  is 
made  in  good  faith,  and  to  promote  justice,  the  court 
has  the  authority  to  grant  the  same,  keeping  in  view 
the  just  administration  of  the  criminal  laws  and  the 
right  of  the  defendant  for  reasonable  time  to  prepare 
to  meet  unexpected  evidence*" 
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See,  b\qo,  State  v.  Sorter,  52  Kan.  531  (34  Pac.  1036), 
and  Wharton,  Grim.  Pleading  and  Practice,  §  858. 

In  the  C€k8e  at  bar  the  prosecuting  attorney  during 
the  trial  asked  leave  to  indorse  the  names  of  two  wit- 
nesses  upon  the  information,  and  to  call  said  witnesses 
in  the  examination  in  chief,  at  the  same  time  stating 
to  the  court  that  he  had  not  before  known  the  names 
of  said  persons,  or  that  they  would  be  material  or 
necessary  witnesses.  Defendant  objected  on  the  ground 
of  surprise,  and  asked  for  a  continuance  for  one  week 
in  order  that  he  might  ascertain  the  character  and 
credibility  of  the  witnesses.  The  court  permitted  the 
names  of  the  witnesses  to  be  indorsed  upon  the  infor- 
mation and  denied  the  request  for  a  continuance. 
These  witnesses,  the  bill  of  exceptions  states,  gave 
material  testimony  against  the  defendant,  but  what 
the  testimony  was,  or  where  the  witnesses  resided  is 
not  disclosed  by  the  record.  It  is,  therefore,  impos- 
sible  for  this  court  to  determine  whether  the  trial 
court  properly  exercised  its  discretion.  But  it  ia 
probably  true  that  appellant  was  entitled  to  a  reason-* 
able  continuance,  but  not  for  the  length  of  time  re- 
quested. 

Upon  the  trial  the  court  permitted  the  state  to  in« 
troduce  in  evidence,  over  the  objection  of  the  defend- 
ant, several  checks  drawn  by  defendant,  prior  to  the 
date  of  the  one  in  question,  and  to  prove  that  they 
had  been  presented  to  the  bank  by  the  various  per- 
sons to  whom  they  were  given,  and  were  not  paid  be- 
cause the  defendant  had  no  funds  on  deposit,  and  that 
defendant  knew  that  payment  thereof  had  been  re- 
fused. It  seems  that  this  evidence  in  reference  to  the 
drawing  and  delivery  of  other  checks  was  admitted 
for  the  purpose  of  showing  the  condition  of  defend- 
ant's bank  account,  and,  as  a  consequence,  the  intent 
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with  which  he  delivered  the  cheelLto  Sharick.  There 
was  no  connection  whatever  between  the  several  tran- 
sactions which  were  permitted  to  be  shown  and  that 
for  which  the  defendant  was  being  tried,  and  the  evi- 
dence  objected  to  was  therefore  incompetent  for  any 
purpose.  We  are,  of  course,  aware  that  there  are  ex- 
ceptions to  the  general  rule  that  it  is  not  competent  to 
show  the  commission  of  another  distinct  crime  by  the 
defendant  for  the  purpose  of  proving  that  he  is  guilty 
of  the  crime  charged,  but  we  are  of  the  opinion  that 
the  evidence  here  admitted  does  not  come  within  any 
of  the  exceptions.  Commanwealik  v.  Ja4^ks<m,  132 
Mass.  16;  Barton  v.  State,  18  Ohio,  221;  3  Rice,  Evi- 
dence,  pp.  208--211. 

The  evidence  was  not  competent  to  prove  the  intent 
of  the  defendant  in  the  particular  transaction  men- 
tioned in  the  information,  for  the  reason  that  it  would 
not  logically  or  legitimately  follow  that  he  intended 
to  defraud  Sharick  because  he  had  defrauded  other 
parties  at  various  times  previously.  It  was  not  com- 
petent for  the  purprse  of  showing  defendant's  motive, 
for  that,  as  well  as  his  intent,  would  be  inferred  from 
his  acts.  The  question  of  mistake  was  not  involved 
in  the  case,  and  the  previous  transactions  of  the  de- 
fendant, which  were  permitted  to  be  shown,  no  more 
formed  a  part  of  a  single  scheme  than  the  several 
larcenies  of  a  thief  (State  v.  KelUy,  65  Vt.  531,  36  Am. 
St.  Rep.  884,  27  Atl.  203);  and  it  certainly  would  not 
be  competent  in  order  to  show  that  one  had  stolen 
certain  property  to  prove  that  he  committed  larceny 
at  a  previous  time.  The  evidence  as  to  these  checks 
which  were  not  mentioned  in  the  information  must 
have  been  greatly  prejudicial  to  the  defendant,  for  it 
in  effect  compelled  him,  without  previous  notice,  to 
acquit  himself  of  at  least  seven  distinct  offenses  in 
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addition  to  the  one  with  which  he  was  directly  charged. 
Moreover,  in  this  instance,  the  question  of  criminal 
intent,  or  guilty  knowledge,  was  not  in  issue,  for 
at  the  very  threshold  of  the  trial  the  defendant  ad- 
mitted that  he  signed  the  check  in  controversy;  that 
he  delivered  it  to  Sharick,  and  got  from  him  the 
pitcher,  and  that  he  then  had  no  money  in  bank  to 
meet  it;  and,  at  the  same  time,  he  gave  notice  to  the 
prosecution,  through  his  counsel,  that  he  expected  to 
prove  that  he  never  made  the  pretences  and  repre- 
sentations alleged  in  the  information,  but,  on  the  con- 
trary, expressly  stated  to  the  prosecuting  witness, 
Sharick,  when  he  delivered  the  check,  that  he  then 
had  no  money  in  the  bank  but  would  liave  soon,  and 
that  the  check  would  then  be  paid;  and  he  so  testified 
in  his  own  behalf,  and  his  testimony  was  corroborated 
by  other  witnesses.  There  was,  therefore,  really  but 
one  question  for  the  jury  to  determine,  and  that  was 
whether  the  defendant  did  or  did  not  make  the  state- 
ments imputed  to  him,  and  hence  all  of  the  evidence 
in  regard  to  the  giving  of  other  checks  was  absolutely 
foreign  to  the  case,  and  therefore  inadmissible  upon 
any  theory  or  rule  of  evidence. 

In  his  closing  address  to  the  jury  the  prosecuting 
attorney  made  the  following  statements:  ''He"  (re- 
ferring to  the  defendant), ''  stands  impeached  by  the 
testimony  of  others — the  very  best  business  men  of  this 
city  who  have  likewise  suffered  by  his  transactions." 
*^  Yes,  gentlemen  of  the  jury,  he  wanted  to  float  an- 
other of  his  own  checks  — -  and  he  floated  it.*'  ''  Now, 
here  is  a  check  dated  October  2,  and  another  one 
September  27,  another  December  31,  and  another  one 
the  same  day — two  of  them  on  the  same  day — 
August  26  —  September  19.  Now,  of  course,  I  don't 
know  how  many  more  checks  there  are  floating  around 
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here  like  that/'  To  these  remarks  the  defendant  ob- 
jected and  requested  the  court  to  state  to  the  jury  that 
they  were  improper,  and  should  be  disregarded.  The 
court  refused  the  request,  and  the  defendant  excepted. 
It  appears  from  the  bill  of  exceptions  that  the  prose- 
cuting attorney  also  made  this  statement  to  the  jury: 
''  The  defense  wants  you  to  believe  that  this  man  Sha- 
rick  put  up  a  job  on  Bokien,  the  defendant,  looking  as 
he  does.  Just  look  at  him; "  and  when  the  defendant's 
counsel  objected,  continued,  ''  I  don't  wonder  they  ob- 
ject to  a  statement  as  to  how  Bokien  looks." 

While  it  is  conceded  by  counsel  for  the  defend- 
ant that  the  control  of  the  argument  of  counsel  is 
largely  within  the  discretion  of  the  trial  court,  it  is 
insisted  that,  in  this  instance,  not  only  the  prosecuting 
attorney  overstepped  the  limits  of  fair  debate,  but  that 
the  court  abused  its  discretion  to  defendant's  preju- 
dice, in  refusing  the  request  to  direct  the  jury  to  dis- 
regard* the  remarks  above  set  forth.  In  presenting  his 
case  to  the  jury  counsel  has  a  right  to  indulge  in  the 
utmost  freedom  of  speech  consistent  with  the  facts  in 
evidence,  but  he  has  no  right  to  travel  out  of  the  rec- 
ord and  base  his  argument  on  facts  not  appearing  in 
evidence,  or  to  prejudice  the  jury  against  a  party  or  a 
witness  by  commenting  on  facts  not  pertinent  to  the 
case  and  outside  of  the  proof;  and  whenever  counsel 
undertake  to  pursue  such  a  course,  it  is  the  duty  of 
the  court,  upon  the  request  of  opposing  counsel,  to 
interfere  and  correct  such  abuse  of  the  privilege  of 
advocacy.  But  even  improper  statements  by  counsel 
to  the  jury  will  afford  no  ground  for  a  new  trial  unless 
they  are  of  such  a  nature  that  they  are  calculated  to 
influence  the  jury  to  the  prejudice  of  the  party  com- 
plaining. Exaggerated  statements  and  hasty  observa- 
tions are  often  made  in  the  heat  of  debate,  which 
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though  not  legitimate  are  disregarded  by  the  court 
because,  in  its  opinion,  they  are  harmless;  but  when 
counsel  in  his  argument  states  a  material  fact  concern- 
ing which  there  is  no  testimony,  the  burden  is  cast 
upon  him  to  show  that  no  prejudice  resulted  there- 
from  to  the  party  objecting,  for  in  such  cases  prejudice 
will  be  presumed.  Nelson  v.  Welch,  115  Ind.  270  (16 
N.  E.  634);  Troyer  v.  State,  115  Ind.  331  (17  N.  E. 
569). 

But  it  does  uot  appear  to  us  that  the  remarks  of  the 
prosecuting  attorney  here  complained  of  were  wholly 
irrelevant,  or  entirely  beyond  the  limits  of  the  privi- 
lege of  counsel.  Those  with  regard  to  the  different 
checks  were  based  on  evidence  admitted  by  the  court. 
The  substantial  ground  of  complaint  was  the  ruling 
of  the  court  permitting  the  checks  to  be  introduced  in 
evidence,  rather  than  the  remarks  relative  thereto  by 
counsel.  It  is  especially  claimed,  however,  that  the 
comments  of  the  prosecuting  attorney  with  reference 
to  the  personal  appearance  of  the  defendant,  not  as  a 
witness,  nor  his  manner  and  bearing  as  such,  but  as 
an  accused  person  before  the  court,  were  of  such  a  char- 
acter as  to  degrade  him  before  the  jury,  and  thereby 
unjustly  prejudice  his  case. 

In  Bessette  v.  State,  101  Ind.  85,  cited  by  defendant, 
the  supreme  court  of  Indiana  observed  that: 

"When  the  prosecutor  .  .  .  went  so  far  outside 
of  the  circle  of  fair  debate  as  to  attempt  to  degrade 
and  humiliate  the  defendant,  by  arraigning  him  for 
his  personal  appearance  and  characteristics  while  he 
was  by  the  compulsion  of  the  court  at  its  bar,  it  was 
the  duty  of  the  court  to  interfere  for  his  protection." 

In  that  case  the  prosecuting  attorney  undoubtedly 
"went  outside  of  the  circle  of  fair  debate"  when  he 
said  to  the  jury, 

27  —  14  WASH. 


418  STATE  V.  BOKIEN. 


Opinion  of  the  Coart — Andebs,  J.  [14  Wash. 

''Luke  Bessette  has  a  bad  looking  face;  I  ask  you  to 
just  look  at  his  face;  you  have  a  right  to  look  at  his 
face,  and  I  have  the  right  to  ask  you  to  look  at  his  face, 
and  as  prosecuting  attorney  I  have  a  right  to  com- 
ment upon  it;  if  his  face  does  not  show  him  to  be  a 
bad  man,  then  I  am  not  a  good  judge  of  the  human 
countenance. '^ 

His  conduct  was  clearly  reprehensible  and  inexcus- 
able, and  justly  merited  the  rebuke  of  the  court;  for 
he,  in  effect,  argued  to  the  jury  that  the  defendant 
was  a  bad  man,  and  presumably  guilty,  because  he  had 
a  bad  looking  face.  The  remarks  of  the  prosecuting 
attorney  in  this  case,  with  reference  to  the  appearance 
of  the  defendant,  though  not  strictly  proper,  were  by 
no  means  similar  in  character  or  import  to  those  con- 
sidered by  the  court  in  the  Indiana  case  above  men- 
tioned, and  we  are  not  convinced  that  they  worked 
any  prejudice  to  the  rights  of  defendant.  The  jury, 
no  doubt,  understood  that  what  was  said  was  intended 
simply  as  a  humorous  refutation  of  the  claim  of  the 
defense  that  the  prosecuting  witness  had  "put  up  a  job'' 
on  the  defendant,  and  were  in  no  way  influenced  or 
misled  thereby.  If  counsel  had  said  directly,  or  by 
implication,  that  appellant  looked  guilty,  or  looked 
like  a  bad  man,  a  different  case  would  have  been  pre- 
sented. 

We  see  no  objection  to  the  form  of  the  verdict.    It 

was  simply  "guilty,"  and  was  therefore  strictly  in  ac- 
cordance with  the  provisions  of  the  code  (Code  Proc, 
§  1325). 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Gordon,  J.,  concurs. 

Dunbar,  J.,  concurs  in  the  result. 

HoYT,  C.  J.,  dissents. 
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Clarinda  C.  Gates,  Appellant,  v.  N.  J.  Molpstad  et 

al.f  Respondents. 

FBAUD  —  BUFFICIENCY  OF  COMPLAINT. 

A  complaint  in  an  action  for  damages  for  false  representations 
states  a  cause  of  action  when  it  alleges  that  defendants  made  repre- 
sentations as  to  the  solvency  of  the  makers  of  two  promissory  notes, 
knowing  them  to  be  false  and  that  the  notes  were  valueless,  and 
that  plaintiff  relied  upon  such  representations,  although  the  com- 
plaint may  further  allege  that  defendants  falsely  represented  that 
they  Would  indorse  the  notes  and  become  responsible  for  their  pay- 
ment, but  that,  instead  of  doing  so,  they  indorsed  them  without 
recourse,  as  the  representations  as  to  solvency  and  indorsement  were 
concerning  distinct  matters  to  such  an  extent  that  the  negotiations 
as  to  the  solvency  of  the  makers  could  not  be  considered  as  having 
been  merged  in  the  contract  of  indorsement. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Reversed. 

Million  &  Houser^  and  Z).  H,  Hartson,  for  appellant. 
Sinclair  &  Smith,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — By  this  action  plaintiff  sought  to  re- 
<;over  for  damages  alleged  to  have  been  sustained  by 
reason  of  certain  false  and  fraudulent  representations 
made  by  respondents  with  reference  to  the  solvency  of 
the  makers  of  two  certain  promissory  notes,  which  in- 
duced appellant  to  accept  said  notes  in  part  payment 
for  certain  real  estate  which  at  the  time  was  conveyed 
to  respondents.  The  complaint,  after  setting  forth 
these  facts,  alleged  that,  for  the  purpose  of  further  in- 
ducing and  causing  appellant  to  accept  said  notes,  re- 
spondents falsely  and  fraudulently  represented  that 
they  would  indorse  them  and  become  responsible  for 
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their  payment;  that,  instead  of  doing  so,  they  indorsed 
thein  without  recourse.  The  superior  court  held  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  plaintiff  electing  to  stand 
upon  the  complaint,  judgment  of  dismissal  was  entered 
to  reverse  which  this  appeal  has  heen  prosecuted. 

In  what  respect  the  superior  court  found  the  com- 
plaint  to  be  insufficient  does  not  appear  from  the 
record,  but  the  principal  reason  therefor  suggested  in 
the  brief  of  respondents  is  that  the  representations  as 
to  the  solvency  of  the  makers  of  the  notes  could  not 
have  induced  the  appellant  to  accept  them,  for  the 
reason  that  what  was  said  upon  that  subject  was 
merged  in  the  promise  to  indorse  the  notes,  and  that 
what  was  said  as  to  the  indorsement  was  merged  in 
the  contract,  which  was  made  when  the  notes  were  in- 
dorsed without  recourse.  If  the  solvencv  of  the 
makers  of  the  note  would  have  been  a  matter  of 
no  concern  to  the  appellant  had  the  agreement  to 
indorse  stated  by  her  been  complied  with  by  the 
respondents,  there  might  be  force  in  the  conten- 
tion that  the  complaint  failed  to  state  a  cause  of 
action,  for  the  reason  that  all  of  the  negotiations  lead- 
ing up  to  the  making  of  the  indorsement  might  be 
held  to  have  been  merged  therein.  But,  in  our  opin- 
ion, the  solvency  of  the  makers  might  have  had  a 
material  influence  upon  the  appellant,  irrespective  of 
the  question  as  to  whether  or  not  the  indorsement  of 
the  notes  was  to  be  such  as  to  make  the  respondents 
liable  if  they  were  not  paid  by  the  makers. 

If  the  indorsement  was  such  as  to  make  the  indors- 
ers  liable  in  case  of  non-payment,  the  responsibility 
of  the  makers  could  not  materially  have  influenced 
the  appellant,  if  she  was  content  to  rely  solely  upon 
the  responsibility  of  the  indorsers.    But  there  is  noth- 
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ing  in  the  complaint  to  show  that  she  was  content  to 
rely  upon  their  responsibility  alone.  For  all  that  ap- 
pear8>  such  indorsers  may  have  been  of  doubtful  re- 
sponsibility, and  even  though  the  notes  had  been 
indorsed  by  thenf  so  as  to  make  them  liable  in  case  of 
non-payment,  appellant's  principal  reliance  may  still 
have  been  upon  the  responsibility  of  the  makers  of  t 
the  notes.  If  the  makers  were  responsible  and  the 
indorsement  was  such  as  to  make  the  indorsers  liable, 
appellant  had  two  sources  to  which  to  look  to  make  the 
money  due  on  the  notes,  and  these  sources  were  en- 
tirely independent  of  each  other,  and  could  be  resorted 
to  jointly  or  severally  until  the  full  amount  due  upon 
the  notes  had  been  paid.  Hence,  representations  in 
reference  to  the  indorsement  had  no  connection  what- 
ever with  representations  as  to  the  solvency  of  the 
makers.  The  one  was  a  representation  which  might 
have  induced  her  to  presume  that  she  could  recover 
the  money  due  upon  the  notes  from  the  makers;  the 
other  that  she  could  recover  it  of  the  respondents;  and 
the  fact  that  one  was  made  under  such  circumstances 
as  to  show  that  she  did  not  rely  upon  it  could  in  no 
manner  negative  the  claim  that  she  relied  upon  the 
other. 

The  representations  as  to  the  solvency  of  the  mak- 
ers, alleged  in  the  complaint  to  have  been  made  by 
the  respondents  were  as  to  existing  facts  material  to 
the  question  of  their  solvency,  and  not  mere  matters 
of  opinion  as  to  such  facts;  and  it  was  sufficiently  al- 
leged therein  that  the  appellant  relied  upon  such  rep- 
resentations and  by  reason  of  them  took  the  notes  in 
part  payment  of  the  money  due  from  the  respondents. 
And  it  was  also  sufficiently  alleged  that  such  represen- 
tations were  untrue  and  that  the  respondents  knew 
they  were  untrue  at  the  time  they  made  them,  and  that 
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the  makers  were  in  fact  insolvent  and  the  notes  value- 
less so  far  as  their  value  depended  upon  the  ability 
to  collect  a  judgment  rendered  thereon  against  the 
makers. 

That  the  making  of  material  repr^entations  of  this 
kind,  when  known  to  be  false,  constitutes  such  fraudu- 
1  lent  misrepresentation  as  to  render  the  one  who  makes 
them  liable  in  damages,  is  beyond  question.  Hence, 
the  complaint  stated  a  cause  of  action,  unless  the  rep* 
resentations  as  to  the  solvency  of  the  makers  were 
merged  in  those  as  to  the  agreement  to  indorse,  and 
those  in  turn  merged  in  the  contract  of  indorsement 
evidenced  by  the  indorsement  itself.  But,  as  we  have 
seen,  the  agreement  in  reference  to  the  indorsement 
was  entirely  independent  of  the  representations  as  to 
the  solvency  of  the  makers,  and  could  have  had  no 
influence  upon  such  representations. 

The  reasons  given  by  the  appellant  in  her  brief  for 
including  the  representations  as  to  the  indorsement 
in  the  complaint  were  that  the  fact  that  the  respond- 
ents were  willing  to  indorse  the  notes  tended  to  show 
that  they  had  made  the  representations  alleged  as  to  the 
solvency  of  the  makers.  But,  in  our  opinion,  this 
claim  furnished  no  good  reason  for  such  representa- 
tions having  been  included  in  the  complaint.  If  these 
representations  were,  as  claimed  by  the  respondents, 
merged  in  the  contract  evidenced  by  the  indorsement, 
they  were  without  value  to  the  appellant.  The  fact 
that  the  respondents  were  willing  to  indorse  could  have 
no  tendency  to  prove  that  they  represented  the  makers 
to  be  solvent.  They  might  have  been  willing  to  in- 
dorse the  notes  and  deliver  them  instead  of  paying  the 
cash,  even  if  the  makers  were  known  to  be  insolvent. 
On  the  other  hand,  they  might  have  been  unwilling 
to  indorse  them  if  they  had  known  the  makers  were 
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perfectly  solvent.  But  the  fact  that  these  representa- 
tions as  to  the  indorsement  did  not  aid  the  complaint 
could  take  nothing  from  the  force  of  the  allegations  as 
to  the  representations  in  reference  to  the  solvency  of 
the  makers,  and  as  in  our  opinion  those,  if  true,  were 
such  as  to  make  the  respondents  liable  in  damages, 
the  complaint  stated  a  cause  of  action. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  proceed  in  accordance 
with  this  opinion. 

Anders,  Scott  and  Dunbar,  JJ.,  concur. 


Thb  City  op  Seattle,  Appellant,  v.  W.  T.  Forrest 

et  aZ.,  Respondents, 

TIDE    LANDS  —  POWEB    OF    LAND  COMUIBSIONEBS  TO  RETIEW  PLATS  OF 

LOCAL  BOARDS. 

The  state  land  oommissioners  appointed  under  the  public  lands 
act  of  March  26,  1896,  have  no  authority  to  review  the  action  of 
local  boards  of  tide' hind  appraisers  in  the  location  of  streets  upon 
tide  lands,  which  acts  had  been  subsequently  confirmed  by  legisla- 
tion. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M  Reed,  Jr.,  Judge.     Afl3rmed. 

W.  T.  Seottj  for  appellant. 

W,  C.  Jones  J  Attorney  General,  and  James  A.  Haight, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. —  In  pursuance  of  a  resolution  of  the 
city  council,  the  city  of  Seattle  applied  to  the  board 
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of  state  land  commissioners  to  obtain  a  review  and 
readjustment  of  the  plat  of  the  tide  lands  in  front  of 
the  city,  which  was  made  and  filed  with  the  board  by 
the  local  board  of  tide  land  appraisers  for  King 
county,  and  especially  a  change  of  the  direction  and 
location  of  certain  streets  laid  out  by  said  local  board 
as  indicated  upon  their  plat.  The  board  of  state  land 
commissioners  declined  to  consider  the  petition  for 
the  reason  that,  in  its  opinion,  it  had  no  right  or  au- 
thority to  review  the  acts  of  the  board  of  tide  land 
appraisers  concerning  streets.  The  city  thereupon 
applied  to  the  superior  court  of  Thurston  county  for 
a  writ  of  mandate  to  compel  the  board  to  proceed  to 
hear  and  determine  the  matters  set  forth  in  its  peti- 
tion. The  issuance  of  the  alternative  writ  was  waived 
by  stipulation  of  the  parties,  and  the  respondents 
interposed  a  general  demurrer  to  the  affidavit  of 
plaintiff  for  the  writ.  The  demurrer  was  sustained 
and,  plaintiff  declining  to  plead  further,  the  proceed- 
ing was  dismissed  at  the  cost  of  plaintiff.  From  this 
judgment  the  city  appealed. 

By  virtue  of  §  53  of  the  public  lands  act  of  March 
26, 1895,  (Laws  1895,  p.  527),  the  terms  of  office  of  all 
members  of  the  boards  of  tide  land  appraisers  expired 
on  May  1,  1895,  but,  by  the  same  section,  such  boards 
were  required  to  complete,  by  said  date,  the  work  of 
surveying  and  appraising  of  tide  lands  of  the  first  class 
upon  which  they  were  then  engaged,  in  accordance 
with  the  act  approved  March  26,  1890,  (Laws  1889-90, 
p.  431).  The  act  of  March  26,  1895,  went  into  effect 
on  the  day  of  its  approval,  and,  eleven  days  after,  the 
plat  under  consideration  was  filed  with  the  state  board. 
The  work  of  the  local  board  of  tide  land  appraisers 
was  therefore  completed  before  the  act  from  which  the 
present  board  of  state  land  commissioners  derives  its 
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power  became  operative,  and  the  question  here  is, 
does  this  act  confer  authority  upon  the  board  of  state 
land  commissioners  to  review  the  act  of  the  local  board 
in  so  far  as  it  relates  to  the  laying  out  of  the  streets 
sought  to  be  changed  by  the  city. 

Prior  to  the  passage  of  the  act  of  1895,  the  local 
boards  of  tide  land  appraisers  were  not  authorized  by 
any  statute  to  locate  streets  upon  tide  lands.  This 
power  was  first  conferred  upon  them  by  §  53  of  this 
act,  (Laws  1895,  p.  550).  But  of  course  it  was  not 
contemplated  that  it  should  continue  beyond  the  ex- 
piration of  the  terms  of  office  of  the  members  of  the 
board,  that  is.  May  1,  1895.  The  laying  out  and  plat- 
ting of  these  streets  was,  therefore,  done  without  ex- 
press legal  authority,  but  the  action  of  the  board  in 
that  regard  was  ratified  and  confirmed  by  §  64  of  the 
act  of  1895,  which  provides  that  **all  alleys,  streets, 
avenues,  boulevards  and  other  public  thoroughfares 
heretofore  located  and  platted  on  tide  lands  of  the  first 
class  by  boards  of  tide  land  appraisers,  are  hereby 
validated  as  public  highways  and  dedicated  to  the  use 
of  the  public  for  the  purposes  for  which  they  were  in- 
tended,  and  no  improver,  upland  owner  or  other  per- 
son,  shall  have  the  right  to  buy  the  whole  or  any 
part  of  any  such  alley,  street,  avenue,  boulevard,  or 
other  thoroughfare."  The  streets  as  located  and 
platted  are,  by  force  of  this  statute,  public  highways, 
and  a  careful  examination  of  the  whole  act  fails  to 
disclose  any  power  in  the  board  of  state  land  commis- 
sioners to  re-locate  or  change  them.  The  state  board 
is  given  power  to  review  its  own  acts  (§  102),  and,  un- 
der certain  circumstances,  to  reappraise  tide  lands 
which  were  appraised  by  the  local  boards  (§  62),  but 
we  find  nothing  in  the  law  conferring  upon  it  the  au- 
thority to  change  established  streets.     Nor  can  such 
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power  be  presumed  from  the  fact  that  it  now  has  the 
exclusive  authority  to  survey,  lease  and  control  the 
tide  lands  of  the  state. 

The  judgment  must  be  affirmed. 

Scott  and  Gordon,  JJ.,  concur. 


[Na  3577.    Decided  April  17,  1896.] 

Eva  Swash,  Respondent,  v.  B.  L.  Sharpstein,  EoceetUor, 

Appellant 

BTATDTX  OF  FBAUDB  —  PABOL  AOBEBMENT  TO  DBTISB  LANDS. 

A  parol  agreement  to  convey  real  estate  by  will,  made  in  settle- 
ment of  a  law  suit,  is  not  enforceable  under  the  statute  of  frauds, 
when  there  had  been  no  act  of  part  performance  on  the  part  of  the 
decedent,  although  valuable  rights  may  have  been  relinquished  by 
the  intended  devisee  in  consideration  of  the  contract.  (  Dunbab,  J., 
dissents.) 

A  parol  contract  to  devise  a  certain  portion  of  one's  estate,  in- 
cluding both  realty  and  personalty,  is  void  under  the  statute  of 
frauds,  for  the  reason  that  being  void  in  part  it  is  void  as  a  whole. 

Appeal  from  Superior  Court,  Walla  Walla  County. 
— Hon.  William  H.  Upton,  Judge.     Reversed. 

John  L.  Sharpstein,  and  Wellington  Clark,  for  ap- 
pellant. 

•    Blandford  &  Gose,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  this  action  against 
the  defendant,  as  executor  of  the  last  will  of  one  Orley 
Hull,  deceased,  to  compel  said  executor  to  perform  an 
alleged  parol  agreement  entered  into  between  the 
plaintiff  and  said  Hull,  wherej)y  he  agreed  to  devise 
to  her  one-fourth  of  his  estate  at  the  time  of  his  death. 
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Said  Orley  Hull  and  one  Mary  Hull  were  husband  and 
wife  and  plaintiff  was  their  daughter.  Mary  Hull 
died  intestate  on  the  11th  day  of  December,  1886,  at 
which  time  said  parties  were  the  owners  of  a  large 
and  valuable  estate  situated  in  the  territory  of  Wash- 
ington and  mostly  in  Walla  Walla  county,  all  of  which 
was  community  property.  No  attempt  was  made  to 
administer  upon  the  estate  of  said  Mary  Hull  until 
March,  1890,  at  which  time  the  plaintiff  and  one  of 
her  sisters,  a  Mrs.  Swezea,  petitioned  for  the  appoint- 
ment of  an  administrator.  The  estate  at  that  time 
was,  and  from  the  death  of  Mary  Hull  had  been,  in 
the  possession  of  the  husband.  A  contest  over  the  ap- 
pointment of  an  administrator  was  had  which  resulted 
in  the  appointment  of  one  Winans,  and  an  appraise- 
ment of  the  estate  was  made  and  returned  to  the  su- 
perior court  of  Walla  Walla  county,  which  showed  her 
estate  to  be  worth  less  than  $3,000.  Upon  the  return 
thereof  the  plaintiff  and  her  said  sister  began  proceed- 
ings to  have  a  large  amouut  of  other  property,  in- 
cluding the  homestead  upon  which  said  Hull  and  wife 
resided  and  other  real  estate,  added  to  the  inventory 
of  said  estate.  While  these  proceedings  were  pending, 
said  Orley  Hull  began  a  suit  against  this  plaintiff  and 
her  said  sister  in  the  superior  court  of  Walla  Walla 
county,  for  the  purpose  of  having  said  homestead, 
which  had  been  obtained  under  the  United  States 
homestead  laws,  declared  his  separate  property.  A 
decree  was  rendered  m  his  favor,  whereupon  this 
plaintiff  and  her  said  sister  gave  notice  of  an  appeal 
to  the  supreme  court.  While  they  were  perfecting  the 
same,  it  is  claimed  that  the  parol  agreement  in  ques- 
tion was  entered  into  between  the  parties,  which  the 
plaintiff  contends  was  substantially  performed  by  her. 
Said  Orley  Hull  died  on  the  21st  day  of  April,  1892, 
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leaving  a  will  in  which  he  bequeathed  to  this  plaintiff 
the  sum  of  $500  and  no  more  of  his  estate,  which  was 
of  the  value  then  of  $40,000  or  more,  and  consisted  of 
both  real  and  personal  property.  He  had  taken  a  sec- 
ond  wife  to  whom  he  left  one-fourth  of  his  estate,  and 
the  remainder  of  it  was  devised  to  two  other  daughters, 
one  of  whom  was  Mrs.  Swezea,  who  had  joined  with 
the  plaintiff  in  the  previous  litigation  against  him, 
sai^  three  daughters  being  his  only  surviving  chil- 
dren. 

This  action  was  first  tried  to  a  referee  in  the  su- 
perior court  of  Walla  Walla  county,  who  found  against 
the  plaintiff,  but  his  findings  were  set  aside  by  the 
judge  of  said  court,  and  a  decree  was  rendered  in  her 
favor,  from  which  this  appeal  is  presented  by  the  de- 
fendant. Several  sets  of  briefs  have  been  filed  herein 
and  the  cause  has  been  twice  argued  in  this  court.  A 
number  of  difficult  questions  have  been  presented 
and  ably  argued  on  both  sides,  but  we  have  not  found  it 
necessary  to  discuss  all  of  them  in  arriving  at  a  deter- 
mination, owing  to  the  view  we  have  finally  taken  of 
the  law  applicable  to  the  case. 

The  making  and  terms  of  said  contract,  as  alleged 
by  the  plaintiff,  were  as  follows:  "That  during  the 
pendency  of  the  proceedings  aforesaid,  upon  the  part 
of  plaintiff  and  Mrs.  Swezea,  to  have  the  other  prop- 
erty added  to  the  inventory  of  their  mother's  estate, 
and  of  their  appeal  to  the  supreme  court  from  the  ac- 
tion brought  by  their  father  to  have  the  homestead 
declared  his  separate  property,  her  father  proposed  to 
her  and  Mrs.  Swezea  that  if  they  would  discontinue 
all  further  proceedings  in  the  prosecution  of  said  ap- 
peal and  all  further  proceedings  to  have  said  other 
property  added  to  the  inventory  of  her  mother's  estate 
and  would  a^ree  to  a  settlement  and  termination  of 
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the  administratiou  of  said  estate  and  the  discharge  of 
the  administrator,  and  would  give  and  turn  over  to 
their  father  all  the  right,  title  and  interest  which  they 
and  each  of  them  had  in  and  to  the  estate  of  their  said 
mother,  with  the  full  custody  and  management,  control 
and  power  of  alienation  thereof,  and  in  no  way  inter- 
fere with  or  obstruct  his  full  and  complete  management 
and  control  of  the  same,  he  would  on  his  part  devise  and 
bequeath  to  the  plaintiff  and  to  Mrs.  Swezea,  each,  by 
his  last  will  and  testament  a  one-fourth  interest  in  his 
whole  estate  at  the  time  of  his  death,"  and  acceptance 
and  performance  of  this  agreement  by  the  plaintiff 
and  Mrs.  Swezea  are  alleged.  It  appears,  however,  that 
the  only  direct  act  performed  was  the  signing  of  a 
stipulation  by  said  parties  to  discharge  the  adminis- 
trator and  terminate  the  administration  of  the  estate 
of  Mary  Hull.  But  it  appears  that  nothing  further 
was  done  by  either  the  plaintiff  or  Mrs.  Swezea  in  the 
prosecution  of  the  appeal  from  the  judgment  rendered 
in  the  action  aforesaid,  and  that  plaintiff  lost  her 
rights  therein  by  reason  of  the  lapse  of  time,  and 
that  thereby  the  decree  which  had  been  rendered  in 
the  superior  court  became  final  and  settled  the  title  to 
the  homestead  tract  in  her  father.  It  is  conceded  that 
neither  the  plaintiff  nor  Mrs.  Swezea  gave,  or  offered 
to  give,  their  father  a  deed  of  their  interest  in  and  to 
any  of  the  lands,  and  it  does  not  appear  that  he  ever 
asked  for  one.  The  record  title  to  all  of  said  lands 
stood  in  his  name,  and  he  at  all  times  after  the  decease 
of  their  mother  was  in  full  and  exclusive  possession 
thereof.  It  also  appears  that  several  tracts  of  the  re- 
maining lands  other  than  the  homestead  and  a  large 
amount  of  personal  property  were  at  various  times 
sold  by  him  and  the  proceeds  of  one  eighty  acre  tract 
were  divided  between  the  plaintiff  and  Mrs.  Swezea; 
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and  it  is  contended  by  the  plaintiff  that  by  reason  of 
her  acquiescence  in  the  sale  of  said  personal  and  real 
property  and  a  failure  to  object  thereto,  and  by  reason 
of  the  lapse  of  time,  etc.,  the  title  so  attempted  to  be 
conveyed  by  her  father  became  perfected  in  the  re- 
spective grantees,  and  therefore  no  other  conveyance 
relating  thereto  can  at  this  time  be  held  to  be  neces- 
sary. It  appears,  however,  that  one  tract,  known  as 
the  "  Eureka  Flat  Farm,"  which  was  also  owned  by 
her  father  and  mother  as  community  property,  still 
remains  and  is  a  part  of  the  property  of  said  estate. 
As  to  this,  it  is  contended  by  the  plaintiff  that  it  was 
never  understood  by  any  of  the  parties  that  a  deed 
from  the  plaintiff  and  Mrs.  Swezea  to  her  father  was 
necessary  to  vest  the  complete  title  to  any  of  these 
lands  in  him;  and  that  as  he  had  never  asked  for  one 
and  had  always  had  the  full  and  exclusive  management 
and  control  of  said  real  estate  and  dealt  with  it  as  his 
own,  the  failure  to  execute  such  a  deed,  if  one  was  neces- 
sary, should  not  bar  her  of  her  right  to  a  performance 
of  the  contract  upon  his  part  at  this  time;  and,  fur- 
thermore, that  if  the  court  should  hold  that  such  a 
deed  is  necessary,  she  asks  to  be  permitted  to  give  one 
at  this  time.  It  does  not  appear  that  Mrs.  Swezea  is 
willing  to  give  such  a  deed,  but  if  the  contract  can  be 
regarded  as  a  severable  one  so  far  as  the  plaintiff  is 
concerned,  and  has  been  sufficieiitlv  established  in 
law,  we  could  see  no  objection,  under  the  circumstances 
of  this  case,  to  her  giving  such  a  deed  now. 

The  making  of  this  contract  is  disputed  by  the  de- 
fendant, but  little  or  no  testimony  was  introduced  to 
contradict  the  testimony  upon  the  part  of  the  plain- 
tiff. The  attack  of  the  defendant  was  mainly  directed 
against  the  validity  of  the  contract  under  the  statute 
of  frauds  re-enacted  here,  and  the  important  question 
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to  be  determined  is  whether  there  had  been  a  suffi- 
cient performance  of  it,  conceding  that  it  was  entered 
intOy  to  entitle  plaintiff  to  a  specific  performance 
thereof.  The  proof  upon  the  part  of  the  plaintiff  was 
clear  and  explicit  as  to  the  terms  of  this  contract,  but 
the  only  performance  of  it  upon  her  part  was  in  sign- 
ing the  stipulation  to  discharge  the  administrator  and 
terminating  the  administration  of  her  mother's  estate, 
and  in  allowing  her  appeal  from  the  action  aforesaid 
to  lapse.  It  does  not  appear  that  her  father  did  any- 
thing toward  the  performance  of  said  contract,  and 
under  its  terms  there  was  nothing  for  him  to  do  ex- 
cept to  devise  to  the  plaintiff  and  Mrs.  Swezea  one- 
fourth  of  the  estate  of  which  he  died  seized.  Upon 
the  termination  of  the  administration  of  her  mother's 
estate,  it  appears  that  certain  of  the  personal  property 
was  divided  between  the  parties,  of  which  the  plaintiff 
received  a  portion;  but  the  division  of  this  personal 
property  and  the  further  division  between  plaintiff 
and  Mrs.  Swezea  of  the  proceeds  of  the  eighty  acre 
tract  afterwards  sold  by  their  father,  cannot  be  con- 
sidered as  a  part  performance  of  the  contract,  for,  by 
the  terms  thereof,  he  was  to  have  all  of  said  property, 
both  real  and  personal,  and  such  division  was,  in  fact, 
inconsistent  with  the  contract.  Nor  were  these  mat- 
ters claimed  by  the  plaintiff  to  be  a  part  perform- 
ance. She  claimed  that  the  same  was  a  gift  to  her 
and  that  the  expressed  purpose  of  her  father  in 
giving  said  property  to  Mrs.  Swezea  and  herself  was  to 
place  them  upon  an  equal  footing  with  the  other  sis- 
ter to  whom  he  had  previously  given  property. 

It  satisfactorily  appears  to  all  the  members  of  this 
court  who  sat  upon  the  trial  of  the  cause  that  some 
kind  of  a  contract  was  entered  into  between  the  par- 
ties  at  the  time  alleged.     The   parties  were  at  that 
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time  relying  upon  their  legal  rights  and  undertak- 
ing to  maintain  their  claims  in  the  courts^  and 
were  proceeding  adversely  to  each  other;  but,  upon 
the  making  of  this  agreement,  all  of  these  proceedings 
were  discontinued  and  peace  and  harmony  were  es- 
tablished between  them.  By  allowing  said  appeal  to 
lapse,  plaintiff  lost  valuable  rights,  for,  while  the  ques- 
tion was  then  undetermined,  under  recent  decisioDs 
of  this  court  it  has  been  held  that  a  homestead  ac- 
quired under  the  United  States  homestead  laws  is  the 
community  property  of  the  husband  and  wife;  and  if 
the  testimony  offered  by  the  plaintiff  in  support  of 
this  contract  could  be  considered  as  legally  sufficient, 
or  would  show  enough  done  to  authorize  its  enforce- 
ment, a  majority  of  the  members  of  the  court  who  sat 
upon  the  trial  could  not  agree  to  set  aside  the  contract, 
or  find  it  otherwise  than  as  testified  to  by  the  wit- 
nesses for  the  plaintiff,  which  would  result  in  an 
affirmance  of  the  judgment. 

One  of  the  strongest  circumstances  in  support  of 
the  making  of  the  contract  as  alleged  is  the  fact  that 
Mrs.  Swezea,  whose  interests  were  directly  and  ad- 
versely affected  by  it,  if  a  valid  one  was  entered  into, 
was  not  called  by  the  defendant  to  dispute  it  or  testify 
in  relation  thereto.  The  circumstances  connected 
therewith  all  go  to  show  that  one  was  entered  into, 
and  that  the  plaintiff  is  acting  in  good  faith  in  the 
transaction,  for  if  advocating  a  false  claim  she  would 
probably  have  fixed  a  different  time  for  the  making  of 
the  contract,  and  not  one  when  Mrs.  Swezea  was 
present  and  participated  therein ;  and,  considered  only 
from  the  standpoint  of  the  apparent  truthfulness  of 
the  testimony,  the  claim  made  by  the  plaintiff  appeals 
to  the  court  so  strongly  that,  relief  would  be  gladly 
extended  were  we  authorized  to  do  so  under  the  law. 
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But  it  mu^t  be  remembered  that  a  just  claim  cannot 
always  be  enforced  by  the  courts,  and  furthermore 
that  it  was  the  plaintiff's  father  who  undertook  to 
make  this  unequal  and  seemingly  unfair  disposition 
of  his  property,  and  the  law  recognizes  such  a  right 
generally  in  the  parent.  The  reasons  which  led 
thereto  in  this  instance  are  unknown  to  us,  and  of 
course  are  none  of  our  concern. 

But,  conceding  that  the  contract  was  entered  into  as 
testified  to  by  the  plaintiff's  witnesses,  was  there  a 
8u£Scient  part  performance  to  avoid  the  statute  of 
frauds?  If  not,  and  conceding  also  that  there  was  a 
substantial  performance  upon  the  part  of  the  plaintiff, 
it  is  difficult  to  conceive  what  more  could  have  been 
done  during  the  life  time  of  the  father  to  give  it  effect 
against  the  statute,  unless  the  making  of  the  will 
would  have  relieved  it  of  the  objection,  even  if  after* 
wards  revoked.  But  no  definite  time  was  fixed  for  the 
making  of  such  will,  and  there  was  no  proof  that  any 
will  was  made  other  than  the  one  probated.  The  law 
is  well  settled  that  a  party  may  enter  into  a  valid  con- 
tract to  make  a  will  in  favor  of  another  party,  and  also 
that  a  parol  contract  to  make  such  a  will  may  be  sufii- 
ciently  performed  during  the  life  time  of  the  parties, 
so  that  a  court  of  equity  will  compel  a  specific  per- 
formance. But  there  is  a  conflict  in  the  cases  where 
the  kind  and  degree  of  part  performance  necessary 
for  such  a  purpose  is  considered.  Some  of  the  cases 
cited  by  the  plaintiff  support  her  contention  that 
there  was  a  sufficient  part  performance  to  avoid  the 
statute  of  frauds.  One  of  the  strongest  is  probably 
that  of  Johnson  v.  Hubbell,  decided  in  New  Jersey 
in  1855, 10  N.  J.  Eq.  332  (66  Am.  Dec.  773);  although 
the  facts  in  that  case  showed  a  greater  degree  of  part 
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performance  than  appears  in  this,  for  there  deeds  were 
executed,  and  the  father  obtained  title  to  a  tract  of 
land  by  a  conveyance  from  his  daughter,  which  his 
son  had  conveyed  to  the  daughter  in  pursuance  of  the 
contract  to  make  the  will.  But,  while  the  relief  asked 
was  not  granted  in  that  case,  the  opinion  holds  that, 
"if  one  party  to  a  parol  agreement  has  wholly  or  par- 
tially performed  it  on  his  part,  so  that  its  non-fulfill- 
ment by  the  other  party  is  a  fraud,  the  court  will  com- 
pel a  performance."  It  will  be  observed,  however, 
that  of  the  numerous  cases  to  which  attention  is  called 
in  the  opinion  none  are  cited  in  support  of  this  propo- 
sition. 

Van  Duyne  v.  Vreeland,  12  N.  J.  Eq.  142,  decided  in 
1858,  also  supports  the  contention  of  the  plaintiff,  al- 
though the  court  in  that  case  found  that  there  had 
been  a  partial  performance  of  the  contract  by  the  other 
party. 

Another  case  is  that  of  Maddox  v.  Bowty  23  6a.  431 
(68  Am.  Dec.  535),  where  a  father  agreed  with  his  son 
that,  if  the  son  would  convey  to  him  a  lot  of  land,  he 
would  devise  to  the  son  two  other  lots  of  land.  The 
court  decreed  a  specific  performance  of  the  contract. 
In  that  case,  however,  the  father  undertook  to  give  ef- 
fect to  the  contract  by  executing  a  will  which  was  held 
to  be  void.  But  the  court  considered  it  as  evidence 
in  support  of  the  contract. 

We  shall  not  undertake  to  review  the  cases  cited  by 
the  plaintiff,  but  content  ourselves  with  saying  that 
none  of  the  others  to  which  our  attention  has  been 
called  are  as  nearly  in  point  as  the  ones  above  men- 
tioned. Many  of  them  make  use  of  the  same  general 
expression  that  a  court  of  equity  will  decree  a  per- 
formance where  a  non-performance  will  result  in  a 
fraud  upon  the  other  party,  and  that  the  statute  of 
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frauds  was  designed  to  prevent  frauds  and  not  to  facili- 
tate tbem,  and  so  far  as  these  general  statements  are 
concerned  they,  in  a  measure,  support  the  plaintiff's 
case  as  contended,  for  it  appears  that  under  this  con- 
tract she  has  lost  valuable  rights  beyond  recovery,  if 
the  contract  cannot  be  enforced;  yet  none  of  the  other 
cases,  when  considered  with  reference  to  the  facts  in- 
volved, would  support  a  case  like  this  one.  In  many 
of  them  the  action  was  founded  upon  a  written  agree- 
ment, and  in  others  the  contract  was  to  convey  spe- 
cific property  of  which  possession  had  been  given  dur- 
ing the  life  time  of  the  testator,  as  in  Bird  v.  Pope,  73 
Mich.  483  (41  N.  W.  514). 

The  cases  cited  that  do  support  the  plaintiff's  con- 
tention are  overborne  by  the  weight  of  authority,  and 
the  rule  seems  to  be  well  settled  that  to  enforce  a 
parol  contract  to  make  a  will  there  must  have  been  at 
least  some  substantial  thing  done  by  the  testator  in 
his  life  time  in  pursuance  of  that  contract.  This 
•seems  to  be  required  for  the  purpose  of  placing  the 
proof  of  the  contract  beyond  all  legitimate  controversy, 
and  bears  directly  upon  the  question  of  the  proof. 
The  fraud  to  be  prevented  is  the  danger  of  the  fraud- 
ulent establishment  of  such  contracts,  and  this  is  the 
purpose  of  the  provision  of  the  statute;  and  the  cases 
which  hold  that  a  performance  upon  the  part  of  one 
party  alone  is  sufficient  seem  to  lose  sight  of  this  fact 
and  assume  that  the  contract  can  as  well  be  established 
by  the  acts  of  one  party  alone,  against  the  statute;  al- 
though the  case  of  Van  Duyne  v.  Vreeland,  supray 
holds  that  the  defendant  may  admit  the  making  of  the 
contract  and  yet  make  use  of  the  statute  to  defeat  it. 

If  the  contract  is  void  as  to  the  real  estate,  the 
plaintiff  cannot  enforce  it  as  to  the  personalty  either, 
for  being  void  in  part  it  is  void  as  a  whole.     Ellis  v. 


486  SWASH  V.  8HABPSTEIN. 

Opinion  of  the  Court— Soorr,  J.  [  14  Wash. 

Cary,  74  Wis.  176  (17  Am.  St.  Rep.  125, 42  N.  W.  262); 
Pond  V.  Sheehan,  132  111.  312  (23  N.  E.  1018);  Gould  v. 
Mansfield,  103  Mass.  408  (4  Am.  Rep.  573). 

Some  of  the  courts  at  different  times  have  expressed 
a  regret  that  the  exceptions  to  the  rules  laid  down  by 
the  statute  of  frauds  have  been  established,  and  the 
disposition  at  the  present  time  is  very  general  against 
any  further  relaxation.  By  the  weight  of  authority  at 
this  time  the  rule  seems  to  be  settled  that  in  order  to 
enforce  specific  performance  of  a  parol  contract  to 
convey  land,  possession  must  have  been  transferred. 
The  supreme  court  of  the  United  States,  in  Purcdl  v. 
Miner,  4  Wall.  513,  decided  in  1866,  strongly  support 
this  doctrine.  Pond  v.  Sheehan,  supra,  decided  by  the 
supreme  court  of  Illinois  in  1890,  holds  that  de- 
livery is  essential.  Many  other  cases  are  cited  in  the 
opinion  there  rendered.  Johns  v.  Johns,  67  Ind.  440^ 
holds  likewise,  and  the  supreme  court  of  Pennsylvania^ 
in  the  case  of  Pagh  v.  Qood,  3  Watts  &  S.,  56  (37  Am. 
Dee.  534),  holds  that  delivery  of  possession  pursuant 
to  the  contract  is  the  test  of  part  performance.  We 
shall  not  call  attention  to  all  of  the  cases  so  holding, 
but  there  is  another  line  which,  while  not  directly 
passing  upon  this  question,  holds  that  a  part  perform- 
ance by  one  of  the  parties  is  not  suflScient  and  that 
there  must  have  been  a  part  performance  by  the  other 
party  also.  Some  of  them  are  Wallace  v.  Long,  105 
Ind.  522  (55  Am.  Rep.  222,  6  N.  E.  666);  Austin  v. 
Davis,  128  Ind.  472  (25  Am.  St.  Rep.  456,  26  N.  E. 
890);  and  Ellis  v,  Cary,  supra. 

That  payment  and  acceptance  of  the  purchase  price 
is  not  a  sufficient  part  performance  is  now  well  settled 
by  the  later  cases.  Pomeroy,  Contracts,  §  1 1 2,  and  cases 
there  cited.  See,  also,  Oould  v.  Mar^field,  supra,  and 
Hale  V,  Hale,  (Va.)  19  S.  E.  739,  in  relation  to  parol 
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agreements  to  make  mutual  wills,  holding  such  con- 
tracts invalid  where  wills  were  made  accordingly  but 
were  subsequently  revoked  on  one  side. 

In  this  case  nothing  was  done  by  Hull  in  pursuance 
of  this  contract.  The  possession  of  no  property  was 
transferred  thereunder  to  any  of  the  parties.  He  had 
actual  possession  of  all  of  it  except  much  the  smaller 
part  of  the  personalty  which  was  in  the  hands  of  the 
administrator,  and  in  which  Hull  had  an  interest. 
This  was  amicably  divided  between  the  parties  as 
aforesaid.  But,  as  seen,  such  division  and  transfer  was 
no  part  performance  of  the  contract  alleged  by  the 
plaintiff,  for  the  terms  of  the  contract  did  not  call 
for  it. 

If  the  making  of  a  previous  will  in  pursuance  of 
the  contract  would  not  have  been  a  sufficient  part  per- 
formance by  Hull,  then  the  nature  of  this  contract 
was  such  that  it  would  not  admit  of  a  sufficient  part 
performance  to  make  it  valid,  for  there  was  nothing 
else  for  him  to  do  in  the  premises.  Conceding  all  that 
the  plaintiff  claims  with  reference  to  the  proof,  we 
are  still  forced  to  the  conclusion,  under  the  authori- 
ties, that  she  is  not  entitled  to  a  decree  for  a  specific 
performance,  for  we  are  not  disposed  to  add  to  or  ex- 
tend the  exceptions  to  the  rule  established  by  the 
statute  to  meet  the  seeming  hardships  of  a  particular 
case.  The  fault  rests  with  the  parties  in  not  putting 
their  contracts  in  writing.  The  rule  should  not  be 
infringed  as  freely  after  the  death  of  one  of  the  parties 
as  in  cases  where  the  contract  was  to  be  performed 
during  his  life  time.  If  a  period  of  years  had  been 
fixed  by  the  contract  for  the  conveyance  of  this  prop- 
erty by  Hull  to  the  plaintiff,  instead  of  a  devise,  and  the 
parties  were  all  living,  under  the  overwhelming 
weight  of  authority  there  was  not  a  sufficient  part 
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performance  to  authorize  its  specific  enforcement. 
Why  should  the  case  be  different,  or  more  liberally 
viewed,  as  to  alleged  parol  contracts  to  convey  by  will? 
The  party  seeking  to  enforce  it  should  be  in  no  more 
favorable  position  certainly  than  where  the  conveyance 
was  to  be  by  deed,  for  in  the  latter  case  the  claim 
generally  could  be  more  easily  met  and  disputed. 

Reversed. 

HoYT,  C.  J.,  and  Gordon,  J.,  concur, 

Dunbar,  J.,  dissents. 

Anders,  J.,  not  sitting. 


[Na  192a    Decided  April  17, 1896.] 

^4^  Charles  Pearson,  Respondent,  v.  The   City  op  Se- 

attle, AppeUanL 

MUNICIPAL  COBPOBATION8  —  CONSTRUCTION  OF  ORDINANCE  —  LICBN8E8 
—  ESTOPPEL  TO  QUESTION  —  REVOCATION  —  RECOVBBT  OP  UNEARNED 
PORTION  —  VERIFICATION    OF  CLAIM. 

A  city,  after  receiving  a  license  fee  for  pablic  amaaements  and 
permitting  a  public  dance  to  be  conducted  under  the  license  thereby 
obtained,  cannot  claim,  after  stopping  the  dance,  that  the  license 
did  not  authorize  the  dance  and  that  therefore  the  fee  was  volun- 
tarily paid  and  the  unearned  portion  could  not  be  recovered. 

A  public  dance  is  a  public  amusement  within  the  meaning  of  an 
ordinance  imposing  a  license  fee  on  "  every  theater,  opera,  concert 
.  .  .  or  other  public  amusement  that  is  given  in  or  connected 
with  any  saloon." 

That  a  claim  presented  to  a  city  council  was  not  verified  as  re- 
quired by  the  city  charter  is  no  defense  to  an  action  against  the  city 
for  the  amount,  if  it  waft  not  rejected  on  that  ground  and  the  char- 
ter does  not  forbid  an  action  on  an  unverified  claim. 

Upon  revoking  a  license  to  conduct  a  public  amusement  for  which 
a  fee  entitling  to  a  license  for  a  year  had  been  received,  a  city  is 
bound  to  return  the  unearned  portion  of  the  license  fee. 

Appeal  from  Superior  Court,  King  County —  Hon. 
Richard  Osborn,  Judge.     AflSrmed. 
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W.  T.  Scott ^  and  Frank  A.  Steele ,  for  appellant. 
William  Martin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. —  On  February  4, 1893,  the  respondent 
paid  to  the  city  of  Seattle  the  sum  of  $1,000  and  pro- 
cured a  license  designated  as  an  ''  amusement  license," 
under  ordinance  No.  1790,  which  is  an  amendment  of 
ordinance  No.  1723  of  said  city.  After  procuring  this 
license  he  conducted  a  public  dance  in  connection 
with  his  saloon,  in  which  intoxicating  liquors  were 
sold  and  disposed  of,  until  December  28, 1893,  at  which 
time  ordinance  No.  3152,  providing  for  the  punish- 
ment of  any  person  who  shall  conduct,  manage,  carry 
on  or  take  part  in  any  dance  in  any  saloon  or  in  any 
place  where  intoxicating  or  malt  liquors  are  sold,  and 
declaring  such  dances  a  nuisance,  went  into  efiPect. 
After  the  passage  of  this  last  mentioned  ordinance 
and  on  said  28th  day  of  December,  1893,  the  respond- 
ent was  arrested  for  conducting  a  dance  in  violation 
of  its  provisions,  and,  upon  his  plea  of  guilty,  was 
fined  $50.  After  that  time  he  discontinued  the  busi- 
ness, and  some  time  in  March,  1894,  presented  a  claim 
for  the  unearned  portion  of  the  money  paid  for  his 
license  to  the  city  council,  and  filed  it  with  the  city 
clerk.  This  claim  was,  after  due  consideration,  re- 
jected and  the  respondent  thereupon  instituted  this 
action  in  the  superior  court  of  King  county  to  recover 
the  amount  thereof  ($111.10),  together  with  damages 
for  loss  of  profits,  which  he  alleged  he  was  prevented 
from  making  by  the  revocation  of  his  license.  A  trial 
was  had  to  a  jury  and  a  verdict  wa&  rendered  for  the 
respondent  for  the  sum  of  $117.57.  From  a  judg- 
ment for  plaintiff  for  that  sum  the  defendant  has 
appealed. 
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The  first  contention  of  appellant  is  that  the  li- 
cense issued  to  respondent  did  not  in  terms  authorize 
him  to  conduct  a  public  dance  in  a  room  adjoining  a 
saloon  or  connected  with  it;  but  only  authorized  him 
to  conduct  amusements  according  to  Ordinance  No. 
1790,  and  that  a  public  dance  is  not  a  public  amuse- 
ment in  contemplation  of  that  ordinance.  The  title 
of  the  ordinance  is,  ''An  ordinance  to  license  and 
regulate  circuses,  side-shows,  skating  rinks,  operas, 
concerts,  theaters,  shows,  exhibitions  and  other  public 
amusements,  and  to  provide  penalties  for  violations  of 
its  provisions."     Sec.  1  provides: 

"  Every  theater,  opera,  concert,  show,  exhibition  or 
other  public  amusement  that  is  given  in  or  adjoining 
to  or  connected  with  any  saloon,  drinking  house  or 
other  place  where  intoxicating  liquors  are  sold  or  dis- 
posed of,  and  where  women  or  girls  solicit  for  salary 
or  commission  the  sale  of  intoxicating  liquors  in  said 
house,  the  license  fee  thereof  shall  be  the  sum  of  one 
thousand  dollars  ($1,000)  per  year,  in  addition  to  the 
liquor  license,  payable  in  advance." 

And  Sec.  2  reads: 

"That  every  person  who,  as  proprietor,  licensee, 
manager  or  agent,  shall  hereafter  conduct,  manage  or 
superintend  any  circus,  side-show,  skating  rink,  opera,' 
concert,  show,  exhibition,  or  other  public  amusement 
of  any  kind  within  the  city  of  Seattle,  without  first 
having  obtained  a  license  therefor,  shall  be  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  fine  in  any  sum  not  exceeding  one  hun- 
dred dollars  ($100),  or  by  imprisonment  in  the  city 
jail  not  exceeding  thirty  days,  or  by  both  such  fine 
and  imprisonment." 

It  is  admitted  by  defendant's  answer  that  the  re- 
spondent conducted  a  dance  in  a  place  **  adjoining  to  " 
and  ''connected  with"  his  saloon,  where  intoxicating 
liquors  were  sold  and  disposed  of,  and  where  women 
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solicited  for  a  salary  the  sale  of  intoxicating  liquors. 
This  dance  was,  therefore,  conducted  in  such  a  place 
and  in  such  a  manner  as  to  require  the  payment  of  a 
license  fee  of  $1,000  per  year,  provided  it  was  a  public 
amusement  The  license  delivered  to  respondent  did 
not  specify  the  kind  of  amusement  and  the  particular 
place  licensed  as  required  by  §4  of  the  ordinance,  but 
simply  authorized  the  respondent  to  ''run  a  place  of 
amusement "  from  February  4,  1893,  to  February  4, 
1894.  But  it  appears  that  respondent  procured  it  for 
the  purpose  of  conducting  a  dance,  which  he  did  con- 
duct in  thecity,  and  for  aught  that  appears  in  the  record, 
with  the  knowledge  of  its  officers,  uninterruptedly  for 
a  period  of  more  than  eleven  months.  Under  these 
circumstances,  we  think  the  city,  after  receiving  and 
retaining  respondent's  money,  cannot  consistently 
urge  that  the  license  was  invalid  by  reason  of  inform- 
ality or  even  that  it  did  not  authorize  the  carrying  on 
of  the  business  in  which  respondent  was  engaged,  and 
that,  therefore,  the  license  fee  was  voluntarily  paid 
and  cannot  be  reclaimed. 

But  we  are  unable  to  see  that  the  court  erred  in  its 
conclusion  that  a  public  dance,  conducted  as  this  was 
by  the  respondent,  was  a  public  amusement  within  the 
meaning  of  Ordinance  No.  1790.  Such  was  appar- 
ently the  view  of  the  city  officials,  for  otherwise  there 
would  have  been  no  necessity  for  passing  Ordinance 
No.  3152,  declaring  such  dances  a  nuisance.  By  the 
terms  of  Ordinance  No.  1790  a  skating  rink  is  a  pub- 
lic amusement,  and  it  would  seem  that  a  public  dance 
might  be  included  in  the  same  category  without  violat- 
ing the  rule  of  construction  contended  for  by  appel- 
lant, that  no  amusements  can  be  included  within  the 
terms  ''other  public  amusement^'  but  such  as  are  of 
the  same  general  character  as  those  specified.     More- 
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over,  Webster  says  that  the  word  "amusement"  is 
synonymous  with  diversion,  entertainment,  recreation, 
pastime,  sport,  and,  if  that  be  true,  a  public  dance  is  a 
public  amusement. 

Appellant  further  insists  that  the  claim  of  the  re- 
spondent for  the  amount  overpaid  by  him  to  the  city 
for  his  license  was  not  presented  to  the  proper  official, 
and  was  not  verified  as  required  by  the  city  charter, 
and,  therefore,  no  action  can  be  maintained  upon  it. 
As  we  have  heretofore  stated,  the  claim  was  filed  with 
the  city  clerk  and  was  presented  to  the  city  council. 
That  was  all  that  was  required  by  the  city  charter,  so 
far  as  the  presentation  of  the  claim  was  concerned. 
It  is  true  that  it  was  not  verified  as  required  by  the 
charter,  but  it  is  also  true  that  it  was  not  objected  to 
or  rejected  on  that  ground,  but  solely  on  the  ground 
that  in  the  opinion  of  the  house  of  delegates,  the 
city  was  not  liable.  There  seems  to  be  no  pro- 
vision in  the  city  charter  that  an  action  shall  not 
be  maintained  on  an  unverified  claim,  and  hence 
the  position  of  appellant  is  not  well  taken,  and  the 
cases  cited  in  support  of  it  are  not  applicable.  If  the 
council  had  made  the  objection  here  interposed,  this 
claim  could,  and  no  doubt  would,  have  been  properly 
verified. 

Appellant  also  contends  that  a  license  issued  by  a 
city  is  a  mere  permit  or  privilege  to  engage  in  a  speci- 
fied business  and  does  not  create  any  contractual  rela- 
tion or  obligation  between  the  city  and  the  licensee, 
and  is  revocable  at  the  discretion  of  the  municipality, 
and  that  there  is  therefore  no  obligation  on  the  part 
of  the  city  to  refund  the  whole  or  any  part  of  the 
money  paid  for  such  privilege.  Conceding  that  the 
city,  in  the  exercise  of  its  police  power,  had  a  right  to 
revoke  respondent's  license,  as  it  did  virtually  revoke 
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it  by  Ordinance  No.  3152,  yet  it  does  not  follow  that 
it  has  a  right  to  retain  the  money  received  for  a  license 
for  a  time  during  which  such  license  was  rendered 
valueless  by  its  own  act.  The  respondent  paid  his 
money  for  a  consideration  which  he  has,  in  part,  failed 
to  receive,  by  reason  of  the  act  of  the  city.  On  the 
other  hand,  the  city  has  received  money  for  the  grant- 
ing of  a  privilege  which  it  has  repudiated  and  annulled. 
It  is,  therefore,  in  justice  and  equity,  bound  to  repay 
it.  Lydick  v.  Korner,  15  Neb.  500  (20  N.  W.  26);  State 
V.  Comwell,  12  Neb.  470  (11  N.  W.  729). 

See,  also,  Mattel  v.  East  St.  Louis,  94  111.  67. 

A  careful  examination  of  the  record  discloses  no 
substantial  error,  and  the  judgment  is  therefore  af- 
firmed. 

HoYT,  C.  J.,  and  Scott  and  Gordon,  JJ.,  concur. 


[Na  1664.    Decided  April  23,  1806.] 

Amos  Brown  et  ux.^  Respondents,  v.  William  Carkeek 

et  al.,  Appellants. 

WHARTBB  —  APPURTSNaNCEB  —  LBABB    OF    WATBB    LOT   AND   WHABF  — 
BXTBMBION  BY  TBNANT  OVBB  TIDE  LANDS  —  RBCOYBBY  BY  LANDLORD. 

A  wharf  is  not  land  within  the  rale  that  land  cannot  pass  as  ap- 
purtenant to  land;  and  tide  flats  may  pass  as  appurtenant  to  a 
wharf,  if  necessary  to  its  use. 

A  lease  of  a  water  lot  with  the  appurtenances,  containing  a  pro-» 
vision  that  all  docks,  wharves,  buildings  and  improvements  what^ 
soever  which  shall  be  erected  by  the  lessee  shall  become  the 
property  of  the  lessor  at  the  expiration  of  the  lease,  wiU  cover 
a  wharf  erected  by  the  lessee  in  connection  with  the  lot,  so  that  at 
the  expiration  of  the  lease  the  wharf  and  buildings  will  revert  to  the 
lessor,  although  the  wharf  extends  beyond  the  limits  of  the  lessor's 
lot  and  upon  tidelands  not  owned  by  him. 
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Appeal  from  Superior  Court,  King  County. — ^Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

Lindsay,  King  &  Turner  {John  Arthur,  of  counsel), 
for  appellants: 

White,  Munday  &  Fulton,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  April  21, 1887,  the  plaintiffs  and 
respondents  made  and  executed  their  lease  in  writing, 
whereby  they  demised  and  let- to  Elisha  P.  Ferry 
and  John  H.  McGraw  lot  5  in  block  C  of  A.  A.  Den- 
ny's first  addition  to  the  city  of  Seattle,  with  the  ap- 
purtenances. Subsequently  said  Ferry  and  McGraw 
assigned  all  their  interest  in  the  lease  and  the  term 
created  thereby  to  one  Kittenger,  who,  in  March,  1889, 
assigned  to  the  defendants  and  appellants,  Carkeek 
and  Nicholas.  This  block  C.  was  laid  out  on  the 
water  front  of  Seattle  and  was  bounded  on  the  north, 
east  and  south  by  regularly  laid  out  streets,  and  on 
the  west  by  the  waters  of  Elliott's  Bay.  An  alley  ran 
north  and  south  through  said  block.  Lot  5  was  also 
bounded  on  the  west  by  the  bay.  On  June  6,  1889, 
the  wharf  on  lot  5,  and  that  extending  westerly  from 
it,  and  the  buildings  thereon,  were  destroyed  by  fir^. 
Soon  thereafter  the  wharf  was  reconstructed  by  appel- 
lants, who  had  succeeded  to  the  interests  of  the  original 
lessees,  covering  lot  5  and  extending  out  to  deep  water, 
and  appellants  held  the  same  and  paid  the  stipulated 
rent  down  to  the  expiration  of  the  lease.  The  recon- 
structed wharf  was  erected  for  the  most  part  upon  the 
old  piles,  but  was  extended  further  out  into  the  water. 
The  term  specified  and  created  by  the  lease  expired  on 
March  7,  1893.  At  that  time  the  defendants  and  ap- 
pellants offered  to  surrender  possession  of  lot  5  to  the 
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plaintiffs,  but  refused  to  surrender  the  wharf  extend* 
ing  westerly  therefrom  with  the  buildings  erected 
thereon,  and  this  action  of  unlawful  detainer  was  there- 
upon instituted  to  recover  possession  of  the  same. 
The  cause  was  tried  by  the  court  without  a  jury  and 
resulted  in  a  judgment  of  restitution  for  plaintiffs, 
from  which  judgment  the  defendants  prosecute  this 
appeal. 

The  only  question  to  be  determined  is  whether  the 
relation  of  landlord  and  tenant  was  created  between 
the  parties^  as  to  the  property  and  premises  in  dispute, 
by  the  delivery  and  acceptance  of  the  lease,  or,  in 
other  words,  whether  these  premises,  as  well  as  the  lot 
particularly  described,  were  included  in  and  passed 
by  the  lease;  and  this  question  in  no  wise  depends 
upon  the  ownership  of  the  property,  for  the  title  of 
the  lessors  cannot  be  called  in  question  by  appellants, 
if,  in  fact,  they  went  into  possession  under  the  lease. 
The  intention  of  the  parties  at  the  time  the  lease 
was  executed  and  delivered,  as  to  what  was  included 
in  it,  must  govern,  and  that  intention  must  be  discov- 
ered  from  the  language  employed  in  the  instrument 
itself,  considered  in  the  light  of  surrounding  circum- 
stances. 

The  appellants  contend  that  the  terms  of  the  lease 
are  so  plain  and  unambiguous  that  it  is  manifest  that 
nothing  was  intended  to  be  demised  but  lot  5  as  desig- 
nated on  the  plat.  It  is  true  that  lot  5  is  the  property 
particularly  described  in  the  lease,  but  we  think  that 
other  language  found  in  the  instrument  makes  it  plain, 
as  will  hereafter  be  shown,  that  the  adjoining  wharf 
and  buildings  thereon  were  intended  to  be  included. 
The  description  contained  in  the  lease,  including  the 
addendum  clause,  reads  as  follows: 

*'A11  of  lot  number  five  (5)  in  block  C  of  A.  A. 
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Denny's  First  Addition  to  the  City  of  Seattle,  the 
same  now  being  a  water  lot.  Subject,  however,  to  the 
several  rights  of  way  over  said  property  heretofore 
granted  by  the  said  parties  of  the  first  part  for  rail- 
road and  other  purposes.  To  have  and  to  hold  the  said 
premises,  with  the  appurtenances,  unto  the  said  parties 
of  the  second  part,  their  executors,  administrators, 
heirs  and  assigns,  subject  to  said  several  rights  of 
way,  from  the  21st  day  of  April,  1887,  to  the  7th  day 
of  March,  1893." 

The  following  provisions  also  appear  in  the  lease: 

''And  provided  always  that  all  docks,  wharves, 
buildings  and  improvements  whatsoever,  which  shall 
be  made  or  constructed  upon  said  property,  or  ap- 
purtenant thereto,  by  the  said  parties  of  the  second 
part,  their  executors,  administrators,  heirs  and  assigns, 
during  the  said  term  shall,  at  the  close  of  the  same,  or 
at  the  earlier  termination  of  this  lease,  be  the  ab- 
solute property  of  the  said  parties  of  the  first  part, 
their  heirs  or  assigns,  and  be  left  on  said  premises  in 
as  good  order  and  condition  ...  as  the  same 
may  be  constructed  or  placed  by  the  said  parties  of 
the  second  part.  .  .  .  And  provided  further  that 
the  said  parties  of  the  second  part  .  .  .  shall 
have  the  right  to  make  all  the  improvements  on  the 
said  property  during  the  said  term  which  they  shall 
deem  proper  and  that  the  same  shall,  at  the  close  of 
the  said  term,  inure  to  the  benefit  of  the  said  parties 
of  the  first  part,  their  heirs  and  assigns.  And  that 
all  wharves,  docks,  buildings  and  improvements  what- 
soever which  shall  be  made  or  constructed  upon  said 
property  or  appurtenant  thereto,  by  the  said  parties 
of  the  second  part,  .  .  .  during  the  term  afore- 
said shall,  at  the  end  of  said  term  or  at  the  earlier 
termination  of  this  lease,  be  delivered  up  in  like 
manner  in  as  good  order  anil  condition  as  they  may 
be  constructed  or  put  by  said  parties,  .  .  .  and 
that  said  parties  of  the  second  part  .  .  .  will 
keep  all  buildings  and  structures  which  may  be  placed 
on   said   premises   during  the   said  term   as    above 
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specified,  except  wharves  and  docks,  safely  insured/' 
etc.,  for  the  benefit. of  the  lessors. 

Now,  these  clauses  must  not  be  overlooked  or  dis- 
regarded, for,  in  construing  a  written  instrument,  full 
effect  must,  if  possible,  be  given  to  every  part.  By 
an  examination  of  the  above-mentioned  provisions, 
we  discover  that  lot  5  was  demised  '*  with  the  appur- 
tenances," subject,  however,  to  the  several  rights  of 
way  over  said  property  theretofore  granted  by  the 
lessors  for  railroad  and  other  purposes;  that  the 
lessees  and  their  assigns  were  granted  the  right  to 
make  all  improvements  they  deemed  proper  on  the 
said  property  during  the  term,  but  the  same  were  to 
inure  to  the  benefit  of  the  lessors  at  the  close  of  the 
term,  and  that  all  wharves,  docks,  buildings  and  im- 
provements whatsoever  constructed  upon  said  prop- 
erty, or  appurtenant  thereto,  by  the  lessees  were  to  be 
delivered  at  the  termination  of  the  lease  to  the  lessors. 
If  these  provisions  are  to  be  given  any  force  or  effect, 
it  is  clear  that  at  the  time  of  the  execution  of  the 
lease  the  parties  had  in  contemplation  something 
more  than  the  mere  premises  within  the  boundary 
lines  of  lot  five.  They  must  have  understood  that 
they  were  also  dealing  with  property  and  interests 
outside  of  the  lot,  else  they  would  not  have  provided 
that  improvements  upon,  or  appurtenant  to,  it  were  to 
be  surrendered  up  to  the  lessors  at  the  end  of  the 
term. 

But  it  is  urged  by  the  learned  counsel  for  appellants 
that  the  property  in  controversy,  that  is,  the  tide  and 
shore  lands  covered  by  ihe  wharf  extending  from  lot 
five  to  deep  water,  is  land;  that  land  cannot  be  appur- 
tenant to  land  and  that,  therefore,  nothing  passed  by 
force  of  the  words  "  with  the  appurtenances  "  or  "  ap- 
purtenant thereto."     It  is  true  that,  in  a  strict  legal 
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sense,  land  cannot  be  appurtenant  to  land,  but  a  wharf 
is  not  land  within  the  construction  of  the  maxim  that 
laud  cannot  pass  as  appurtenant  to  land,  and  flats  like 
those  in  question  may  pass  as  appurtenant  to  a  wharf, 
notwithstanding  that  maxim,  if  necessary  to  its  use 
and  usually  used  with  it.  Doane  v.  Broad  Street  Ass'ti., 
6  Mass.  332. 

**  Liand  cannot  be  appurtenant  to  a  building,  in  the 
strict  sense  of  the  term,  but  the  word  appurtenance 
may,  in  some  cases,  when  used  in  a  devise  or  lease,  be 
read  as  'usually  held,  usually  occupied  or  enjoyed 
therewith,'  when  necessary  to  carry  the  intention  of 
the  parties  into  effect."  1  Wood,  Landlord  and  Ten- 
ant (2d  ed.),  p.  416,  note  1,  and  cases  cited. 

How  are  we  to  determine  the  intention  of  the  par- 
ties to  this  lease?  The  question  is  well  answered  by 
the  court  of  appeals  of  New  York,  in  the  following 
language: 

''  In  construing  contracts  words  must  have  the  sense 
in  which  the  parties  used  them,  and  to  understand 
them  as  the  parties  understood  them,  the  nature  of 
the  contract,  the  objects  to  be  attained,  and  all  the  cir- 
cumstances must  be  considered."  Cu$hinan  v.  U.  S. 
Life  Ins.  Co.^  70  N.  Y.  76.  See,  also,  Merriam  v.  United 
States,  107  U.  S.  437. 

Among  the  circumstances  that  throw  light  upon  the 

contract  under  consideration  and  tend  to  elucidate  the 
meaning  of  its  terms  are  these:  At  and  prior  to  the 
execution  of  the  lease  there  was  a  wharf  adjoining 
lot  five  extending  westerly  to  navigable  water,  which 
was  used  in  connection  with  said  lot  and  which  the 
original  lessees,  appellants'  predecessors,  went  into 
possession  of  and  held  under  the  lease.  Appellants 
themselves  never  had  or  claimed  possession  of  the 
demanded  premises  prior  to  the  time  when  they  took 
possession  of  lot  five,  by  virtue  of  the  lease.     Again, 


BROWN  V.  OARKEEK.  449 

Apr.  1896.]  Opinion  of  the  Court — Andbbs,  J. 

one  of  the  rights-of-way  for  railroad  purposes  to 
which  the  lease  was  made  subject  was  some  two 
hundred  and  thirty  feet  west  from  the  west  line  of  lot 
five,  and  that  certainly  would  not  have  been  mentioned 
if  it  had  been  the  intentio^  to  demise  only  the  prem- 
ises included  within  the  boundary  lines  of  the  lot,  as 
laid  down  on  the  plat.  It  is  true,  as  counsel  for  ap- 
pellants claim,  that  lot  five,  being  tide  and  shore  land, 
does  not  carry  riparian  rights  and  privileges  as  inci- 
dent or  appurtenant,  but  the  question  of  riparian 
rights  is  not  involved  in  this  case.  As  we  have  al- 
ready stated,  the  simple  question  is,  was  the  wharf  in 
dispute  included  within  the  lease;  and,  considering 
the  language  used,  the  object  to  be  attained  and  the 
surrounding  circumstances,  we  are  constrained  to  con- 
clude that  it  was.  The  fact  that  after  the  execution 
and  delivery  of  the  lease  the  city  extended  a  public 
street  across  the  premises  in  questioA  surely  cannot 
affect  the  rights  of  the  respondents  in  the  remaining 
portion.  Nor  does  the  fact  that  appellants,  after  the 
destruction  of  the  original  wharf  by  fire,  erected 
another  in  its  place  and  extended  it  further  into  the 
water,  destroy  or  affect  respondents'  right  of  recovery 
in  this  action.  It  ts  a  presumption  of  law  that  the 
extentions  and  enlargements  of  the  original  wharf 
were  made  for  the  benefit  of  the  lessors.  1  Taylor, 
Landlord  and  Tenant  (8th  ed.),  §179.  And  in  this 
case,  the  legal  presumption  and  the  intention  of  the 
parties,  as  disclosed  by  their  agreement,  coincide  with 
each  other. 

From  every  point  of  view,  we  are  of  the  opinion 
that  the  judgment  appealed  from  was  right  and  it  is 
therefore  affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Gordon  and  Scott,  JJ., 
concur. 

20  — 14  WASH. 
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[No.  2177.    Decided  April  23,  1896.] 

G.  HowEY  et  aL,  Respondents,  v.  C.  E.  Bingham  et  oZ., 

Appellants. 

laborers'  liens  —  CHATTEL  MORTQAOB  —  PRIO&XTIBS. 

Laborers'  liens  may  be  enforced  for  the  full  amount  a^inst  the 
output  of  a  shingle  mill,  notwithstanding  it  was  run  suocessiTely  by 
two  different  concerns,  without  segregating  the  claims  against  each, 
when  it  appears  that  the  labor  contract  was  a  continuing  one  and 
the  business  a  joint  undertaking.    (Hott,  G.  J.,  dissents). 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Affirmed. 

Sinclair  &  Smith,  for  appellants. 
Million  &  Houser,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  to  foreclose  laborers' 
liens  upon  a  quantity  of  shingles.  The  appellants 
held  a  chattel  mortgage  thereon  which  the  court  found 
was  subsequent  to  said  lien  claims,  whereupon  this 
appeal  was  taken.  The  testimony  is  not  here,  the  only 
questions  raised  being  based  upon  a  contention  that 
the  decree  is  contrary  to  the  findings  of  fact. 

It  appears  that  Youker  &  Densmore  were  the  own- 
ers of  the  mill  where  said  shingles  were  manufactured, 
and  that  they  operated  it  for  some  time  prior  to  the 
8th  day  of  July,  1895,  at  which  time  they  leased  it  to 
the  defendants  composing  the  firm  known  as  the  Prai- 
rie Shingle  Company,  after  which  time  said  mill  was 
for  a  time  operated  in  a  measure  by  said  last-named 
company.  The  plaintiffs  had  been  employed  as  labor- 
ers by  Youker  &  Densmore  while  the  mill  was  oper- 
ated by  them,  and  continued  to  labor  in  a  like  capacity 
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for  the  Prairie  Shingle  Company  while  it  was  operat- 
ing the  mill.  During  the  time  that  Yoaker  &  Dens- 
more  were  operating  it  they  gave  the  mortgage  in  ques- 
tion to  the  defendants  Bingham  &  Holbrook,to  secure 
the  payment  of  a  sum  of  money.  Said  mortgage  covered 
the  mill,  the  shingles  on  hand,  and  purported  to  cover 
the  future  output  of  the  mill  also.  At  the  time  Youker 
&  Densmore  ceased  operating  the  mill  they  were  in- 
debted to  the  plaintiffs  in  various  sums  aggregating 
about  $200.  The  Prairie  Shingle  Company  operated 
the  mill  less  than  one  month,  and  at  the  time  it  ceased 
it  owed  the  plaintiffs  amounts  aggregating  about  $18. 
At  the  time  Youker  &  Densmore  ceased  running  the 
mill  there  were  76,000  shingles  on  hand  which  had 
been  manufactured  by  them.  When  the  Prairie  Shin- 
gle Company  ceased  work  some  500,000  of  the  shingles 
manufactured  by  it  were  on  hand.  The  plaintiffs 
claimed  liens  for  the  whole  amounts  due  them  respec- 
tively against  all  the  shingles,  without  segregating 
their  claims  against  Youker  &  Densmore  and  the 
Prairie  Shingle  Company. 

The  findings  of  fact  are  not  entirely  harmonious, 
and  if  full  effect  were  to  be  given  to  certain  of  them, 
independent  of  others,  the  decree  was  wrong,  for  in 
one  finding  the  court  found  that  the  plaintiffs  during 
the  times  aforesaid  were  laboring  under  two  different 
and  separate  contracts,  one  with  Youker  &  Densmore 
and  one  with  the  Prairie  Shingle  Company.  But  in 
the  fourth  finding  of  fact  the  court  referred  to  and  in 
effect  adopted  as  one  of  its  findings  the  lease  and  con- 
tract entered  into  between  Youker  &  Densmore  and 
the  Prairie  Shingle  Company,  a  copy  of  which  is  con- 
tained in  the  record.  Under  the  terms  of  this  contract 
Youker  &  Densmore  were  to  have  the  entire  output  of 
the  mill,  while  operated  by  the  Prairie  Shingle  Com- 
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pany,  and  they  also  agreed  to  pay  the  laborers.  Said 
contract  and  lease  also  contained  other  provisions  re- 
garding the  manner  in  which  the  mill  should  be 
operated,  which  practically  placed  the  operation  of  it 
under  the  control  of  Youlcer  &  Densmore;  and  it  ap- 
peared under  this  contract  that  the  employment  of  the 
plaintiffs  was  in  reality  a  continuing  one,  and  the  prose- 
cution of  the  business  thereunder  was  in  fact  a  joint 
undertaking  upon  the  part  of  Youker  &  Densmore 
and  the  Prairie  Shingle  Company. 

While  the  findings  are  somewhat  inconsistent  with 
each  other,  they  should  be  construed  liberally  upon 
the  question  as  to  whether  they  are  antagonistic  to  the 
decree  rendered,  and  the  decree  should  not  be  set  aside 
where  the  findings  are  simply  conflicting,  if  some  of 
them  are  sufficient  to  support  it.  In  such  a  case  the 
attack  should  be  upon  the  findings  in  such  a  way  as  to 
have  the  question  as  to  which  of  them  should  stand 
considered  and  determined,  No  such  attempt  was 
made  in  this  appeal. 

The  foregoing,  as  we  view  the  case,  decides  every 
material  question  presented  in  favor  of  the  respond- 
ents,  and  requires  an  affirmance  of  the  judgment,  such 
of  the  other  proceedings  as  these  appellants  can  ques- 
tion being  disposed  of  adversely  to  them  on  the  facts 
contained  in  said  fourth  finding. 

Gordon  and  Dunbar,  JJ.,  concur. 
HoYT,  C.  J.,  dissents. 
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[No.  1663.    Decided  April  30,  1896.] 

Edward  Mbndenhall,  Respondent,  v.  V.  Kratz  et  al, 
DefendanUy  Michael  Earles,  Appellant 

UNRECORDED     CHATTEL    MORTGAGE  —  SUBSEQUENT     PURCHASERS  —  DE- 
SCRIPTION OF  GOODS  —  PUBLICATION  OF  DEPOSITIONS. 

A  chattel  mortgage,  although  not  verified  and  recorded  as  re- 
quired by  Gen  Stat.,  §1648,  is  not  void  as  to  subsequent  purchasers, 
who  take  with  notice  of  its  existence. 

The  location  of  chattels  mortgaged  need  not  be  stated  in  the 
mortgage,  if  they  are  otherwise  sufficiently  described. 

Notice  of  motion  to  publish  depositions  is  not  necessary,  as  Code 
Proc.,  §  822,  requiring  notice  of  motions  to  the  adverse  party  is  not 
applicable  to  motions  which  cannot  be  contested. 

That  the  complaint  is  amended  after  a  deposition  is  taken  will 
not  be  sufficient  to  exclude  it,  if  it  is  upon  and  pertinent  to  the 
issues  raised  by  the  amended  complaint. 

Depositions  opened  by  the  clerk  by  mistake  but  at  once  sealed  up 
and  kept  in  his  custody  until  regularly  ordered  to  be  published  by 
the  court,  may,  within  the  discretion  of  the  court,  be  used  upon  the 
trial. 

Appeal  from  Superior  Court,  Clallam  County. — 
Hon.  James  G.  McClinton,  Judge.     Affirmed. 

Brady  &  Oay,  for  appellant. 

O,  W.  Somerindyhey  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  to  foreclose  a 
chattel  mortgage  executed  by  V.  Kratz  and  the  Clal- 
lam Lumber  Company  to  Russell  &  Co.,  an  Ohio  cor- 
poration, to  secure  the  payment  of  $3,000,  the  same 
being  a  part  of  the  purchase  price  of  certain  sawmill 
machinery  included  in  the  mortgage.  The  instru- 
ment was  dated  May  26,  1891,  but  was  not  acknowl- 
edged and  delivered  until  June  3,  1891.     At  or  about 
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the  time  the  mortgage  was  delivered  the  property 
therein  mentioned  was  shipped  from  Portland,  Ore- 
gon,  to  the  mortgagors  at  Clallam  Bay  in  Clallam 
county,  Washington,  where  it  was  when  this  action 
was  commenced.  The  mortgage  was  filed  for  record 
in  King  county  on  July  9,  1891,  but  was  not  filed  in 
Clallam  oounty  until  April  11,  1892.  On  or  about 
November  18,  1891,  the  defendant  Earles  purchased 
the  property  for  a  valuable  consideration  from  the 
mortgagors  who  were  then  in  possession  thereof  at 
Clallam  Bay  aforesaid.  The  mortgage  and  notes,  it  is 
conceded,  were  duly  assigned  and  transferred  to  plain- 
tiff prior  to  the  commencement  of  this  action.  There 
was  no  affidavit  of  good  faith  accompanying  or  at- 
tached to  the  mortgage,  as  required  by  statute,  nor 
was  it  acknowledged  by  the  Clallam  Lumber  Company 
both  of  which  facts  appeared  from  the  complaint, 
of  which  the  mortgage  sought  to  be  foreclosed  was  ex- 
pressly made  a  part.  The  defendant  Earles,  appel- 
lant here,  interposed  a  demurrer  to  the  complaint  on 
the  ground  that  it  failed  to  state  a  cause  of  action  as 
against  him,  which  demurrer  was  overruled  by  the 
court.  He  then  filed  an  answer  in  which  he,  after 
denying  the  material  allegations  of  the  complaint,  al- 
leged affirmatively  that  on  November  18, 1891,  he  pur- 
chased the  property  described  in  the  complaint  for 
value  and  in  good  faith. 

Upon  the  issues  presented  by  the  pleadings  a  trial 
was  had  resulting  in  a  decree  of  foreclosure  of  the 
mortgage  in  question.  From  this  judgment  and  de- 
cree the  defendant  Earles  has  appealed  and  alleges, 
among  other  things,  that  the  court  erred  in  overrul- 
ing his  demurrer  to  the  complaint.  His  contention  is 
that  under  the  express  provisions  of  our  statute  the 
mortgage  upon  which  this  action  was  based  was  and 
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is,  as  to  him,  absolutely  ineffectual  and  void,  for  the 
reasons  that  it  was  not  accompanied  by  the  required 
affidavit  and  was  not  properly  acknowledged  or  timely 
recorded.  The  learned  counsel  for  the  respondent 
concedes  that  the  mortgage  is  defective  in  the  particu- 
lars mentioned,  and  that  it  was  not  recorded  prior  to 
appellant's  purchase  of  the  property;  but  he  never- 
theless insists  that  appellant  had,  or,  at  least,  by  the 
exercise  of  ordinary  diligence,  could  have  had,  knowl- 
edge of  its  existence,  and  that  he  is,  therefore,  not  in  a 
position  to  avail  himself  of  the  objections  above  speci- 
fied, and,  hence,  took  the  property  subject  to  the  lien. 
In  order  to  determine  which  one  of  these  positions 
is  correct  it  is  necessary  to  refer  to  the  statute  con- 
cerning chattel  mortgages,  for  it  can  hardly  be 
disputed  that  he  who  claims  a  statutory  lien  upon 
property  must  be  able  to  show  that  he  is  within  the 
terms  of  the  statute  granting  or  authorizing  it.  That 
a  mortgage  of  personal  property  may  be  good  as 
between  the  parties,  and,  at  the  same  time,  void  as  to 
other  parties  is  not  disputed.  The  only  question  here 
is  whether  the  mortgage  as  to  appellant  is  or  is  not 
void  under  the  statute.  See.  1648  of  the  General 
Statutes,  (1  Hill's  Code,)  provides  that, 

"A  mortgage  of  personal  property  is  void  as  against 
creditors  of  the  mortgagor  or  subsequent  purchaser, 
and  incumbrances  of  the  property  for  value  and  in 
good  faith,  unless  it  is  accompanied  by  the  affidavit 
of  the  mortgagor  that  it  is  made  in  good  faith,  and 
without  any  design  to  hinder,  delay  or  defraud 
creditors,  and  it  is  acknowledged  and  recorded  in  the 
same  manner  as  is  required  by  law  in  conveyance  of 
real  property." 

It  will  be  observed  that  this  statute  makes  a  broad 
distinction  between  creditors  and  subsequent  purchas- 
ers or  incumbrancers.     As  to  the  former  it  positively 
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declares  that  chattel  mortgages  are  void  unless  they 
are  accompanied  by  the  specified  affidavit  and  are  ac- 
knowledged and  recorded  as  required  by  law.  But  an 
incumbrancer  or  subsequent  purchaser,  in  order  to 
avail  himself  of  an  omission  of  the  affidavit,  or  of  a 
failure  to  acknowledge  or  record  the  instrument,  must 
be  able  to  show  that  he  is  an  incumbrancer  for  value 
and  in  good  faith.  Nothing  is  said  about  notice  and 
that  question  is  therefore  material  only  in  cases  where 
good  faith  is  required  to  be  shown.  The  mere  fact, 
therefore,  that  respondent's  mortgage  was  not  verified 
or  recorded  will  not  render  it  invalid  as  to  appel- 
lant unless  he  purchased  the  property  for  value  and 
in  good  faith;  and  no  one  can  become  a  purchaser  or 
an  incumbrancer  of  property  in  good  faith,  if  he  have 
notice  of  a  pre-existing  mortgage,  although  such  mort- 
gage may  not  be  recorded  or  verified  in  accordance 
with  the  statute.  Roy  &  Co.  v.  Scott,  Hartley  &  Co.f  11 
Wash.  399  (39  Pac.  679);  Farmers'  Loan  &  Trust  Co.  v. 
Hendrickson,  25  Barb.  484. 

See,  also.  Chase  v.  TacomaBox  Co.,  11  Wash.  377  (39 
Pac.  639);  Darland  v.  Levins,  1  Wash.  582  (20  Pac. 
309);  Hinchman  v.  Point  Defiance  Railway  Co.^  ante, 
p.  349;  Jones,  Chattel  Mortgages  (4th  ed.),  §318. 

The  complaint  in  this  action  alleges  that  appellant's 
interest  in  the  property  in  question  was  acquired  sub- 
sequently to  the  making  and  delivery  of  respondent's 
mortgage,  and  with  full  knowledge  of  its  existence  and 
that  the  same  had  not  been  paid;  and  this  being  true 
for  the  purpose  of  the  demurrer,  it  follows  that  the 
objection  to  the  complaint  on  the  ground  that  the 
mortgage  was  not  acknowledged  or  recorded  is  not 
well  taken. 

But  it  is  further  claimed  that  the  mortgage  is  void 
on  its  face  for  the  reason  that  the  description  of  the 
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property  therein  set  forth  is  insufficient  to  identify  it, 
and  is  too  vague  and  indefinite  to  impart  notice  to 
third  parties.  The  articles  included  in  the  mortgage 
are  separately  mentioned  and  the  more  important 
ones  are  not  only  described  generally  but  also  by 
numbers,  as,  for  example:  "One  10x16  (65  H.  P.) 
Automatic  Engine  No.  6075."  All  of  the  property  is 
stated  to  have  been  manufactured  by  Russell  &  Co., 
and  it  consists  of  machinery  such  as  is  only  used  in 
sawmills  and  planing  mills;  and  it  does  not  appear 
that  the  Clallam  Lumber  Company  ever  owned  any 
other  machinery  of  the  kind.  Indeed,  it  is  difficult  to 
see  how  a  more  minute  description  could  }iave  been 
^iven.  It  is  true  that  the  location  of  the  property  is 
not  stated,  but  that,  though  usual  and  proper,  is  not 
necessary  where  the  property  is.  otherwise  sufficiently 
described.  1  Cobbey,  Chattel  Mortgages,  §  179;  Adams 
1;.  Hill,  10  Kan.  627.  It  is  generally,  or  at  least  often, 
impossible  to  describe  property  in  a  mortgage  or  other 
instrument  so  particularly  that  a  stranger  can  select 
it  from  other  property  of  the  same  kind  or  class 
without  the  aid  of  facts  which  do  not  appear  in 
the  instrument  itself;  and,  therefore,  any  description 
in  a  mortgage  is  sufficient  which  will  enable  a  stranger, 
aided  by  inquiries  which  the  instrument  itself  suggests, 
to  identify  the  property.  1  Cobbey,  Chattel  Mortgages, 
§170;  Jones,  Chattel  Mortgages,  §54,  and  cases  cited. 

Tested  by  this  rule,  we  think  the  description  is  suffi- 
cient, and  that  the  demurrer  was  properly  overruled. 

It  is  contended  by  appellant  that  the  court  erred  in 
admitting  in  evidence  certain  depositions,  for  the  rea- 
son that  they  were  published  by  order  of  the  court 
without  notice  to  appellant.  In  support  of  this  con- 
tention, appellant  cites  §  822  of  the  Code  of  Procedure, 
which  requires  certain  motions  to  be  made  in  writing 
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and  to  be  heard  upon  notice  to  the  adverse  party. 
But  that  section  is  not  applicable  to  motions  or  re- 
quests which  in  the  nature  of  things  cannot  be  con- 
tested. So  far  as  we  are  informed,  it  has  always  been 
the  practice  of  the  courts  in  this  state  to  order  deposi- 
tions to  be  published  on  the  mere  suggestion  or  re- 
quest of  a  party,  and  there  is  nothing  in  our  statute 
declaring  that  notice  shall  be  given.  But,  even  if  the 
action  of  the  court  was  wrong  in  this  particular,  appel- 
lant was  not  injured  thereby  and  therefore  has  no  just 
cause  of  complaint. 

It  is  insisted,  however,  that  the  deposition  of  E.  R. 
Fraser  shguld  have  been  excluded,  for  the  reason  that 
it  was  not  proved  that  the  person  before  whom  it  was 
taken  was  a  justice  of  the  peace,  and  that  an  amended 
complaint  was  filed  after  it  was  taken,  which  materi- 
ally changed  the  issues  to  be  tried.  It  is  a  suflScient 
answer  to  these  objections  to  observe  that  it  appears 
that  the  deposition  was  taken  on  notice  before  J.  B. 
Wood,  a  justice  of  the  peace  of  Spokane  county,  and 
was  certified  and  returned  as  required  by  statute,  (Code 
Proc,  §1666,  et  seq,,)  and  that  the  testimony  in  the 
deposition  was  upon,  and  pertinent  to,  an  issue  raised 
in  the  amended  complaint,  and  was,  therefore,  admis- 
sible. The  original  complaint  is  not  in  the  record  and, 
therefore,  we  are  unable  to  say  what  issues  were  raised 
or  tendered  by  it.  Two  of  the  depositions  used  on  the 
trial  were  opened  by  the  clerk  by  mistake,  without  an 
order  of  the  court,  but  were  at  once  sealed  up  again 
and  kept  in  the  custody  of  the  clerk  until  regularly 
ordered  to  be  published  by  the  court.  Under  such 
circumstances  it  was  clearly  within  the  discretion  of 
the  court  to  admit  them  in  evidence.  Weeks,  Deposi- 
tions, §§422  and  429;  Spear  v.  Richardson,  37  N.  H.  23. 

It  is  also  urged  that  the  evidence  fails  to  prove  that 
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appellant  had  notice  of  the  existence  of  the  mortgage 
at  the  time  he  purchased  the  property.  There  is  an 
irreconcilable  conflict  of  testimony  upon  that  point. 
It  is  admitted  that  E.  R.  Fraser,  one  of  the  member's 
of  the  Clallam  Lumber  Company,  made  the  sale  of 
the  machinery  to  appellant,  and  he  testifies  positively 
that  during  the  negotiations,  which  extended  over  a 
period  of  about  one  month,  he  repeatedly  told  appel- 
lant that  Russell  &  Co.  held  a  mortgage  on  the  prop- 
erty for  a  part  of  the  purchase  price,  and  that  he  and 
appelant  went  to  Seattle  together  to  see  the  agent  of 
Russell  &  Co.  and  ascertain  if  he  would  sell  or  cancel 
the  mortgage  for  less  than  its  face  value  for  cash,  but 
could  not  find  him,  as  he  was  not  at  home  at  the  time. 
Appellant  admits  going  to  Seattle  with  Fraser,  but 
says  his  object  in  going  was  to  see  whether  Russell  & 
Co.  held  a  mortgage  on  the  property.  He  also  admits 
that  he  knew  that  the  machinery  had  not  been  fully 
paid  for,  but  denies  emphatically  that  he  had  any 
knowledge  or  notice  whatever  of  any  mortgages  except 
those  purchased  by  him  of  Stevens  and  Gilpin  &  Ise- 
berg,  and  which  he  applied  in  part  payment  of  the 
purchase  price  of  the  machinery.  It  seems  somewhat 
strange  that  Fraser  should  go  with  appellant  to  Seattle 
to  see  if  Russell  &  Co.  had  a  mortgage  when  he  knew 
they  had,  and  his  testimony  as  to  the  purpose  of  going 
there  would  seem  more  reasonable  than  that  of  appel- 
lant, if,  in  fact  he  had  previously  apprised  appellant 
of  the  existance  of  the  mortgage.  But  the  testimony 
of  Fraser  was  somewhat  weakened  by  proof  that  his 
reputation  for  truth  and  veracity  was  not  good,  and 
must  be  viewed  accordingly. 

There  is,  however,  other  evidence  upon  this  ques- 
tion in  the  record.  Mr.  Bigelow,  a  witness  for  plain- 
tiff, testified: 
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''  Mr.  Earles  told  me  that  he  was  negotiating  to  bay 
the  plant;  that  it  would  be  bought  cheaply  if  he 
bought  at  all.  He  said  it  was  tangled  up  by  claims 
and  mortgages  against  it  and  that  the  original  debt 
for  machinery  was  not  paid.  He  said  he  would  have 
to  look  into  the  matter  further,  but  he  knew  there  was 
a  mortgage  against  the  first  price  of  the  machinery. 
.  .  .  In  my  first  conversation  with  Mr.  Earles  at 
Clallam  Bay  he  said  that  this  mortgage  would  have  to 
be  looked  into;  that  he  was  investigating  the  affair. 
He  said  the  machiney  was  bought  in  Portland,  Ore- 
gon, and  the  Portland  party  held  the  mortgage,  and 
that  he  was  investigating  the  matter." 

Mr.  Bigelow  also  stated  that  he  had  had  some  dis- 
agreeable litigation  with  Mr.  Earles,  but  that  that  fact 
did  not  affect  his  testimony.  And  another  witness, 
Mr.  Gilpin,  who  sold  to  appellant  the  mortgage 
against  the  property  held  by  himself  and  Iseberg, 
states  that  appellant  told  him  during  the  negotiations 
for  the  sale  that  he  could  not  pay  full  face  value  for 
the  mortgage,  and  that  if  he  (witness)  went  into  court 
he  would  have  to  contend  with  Russell  &  Co.'s  $3,000 
claim.  Appellant  denied  the  statements  imputed  to 
him  by  Bigelow,  but  admitted  in  effect,  that  he  learned 
from  Eraser  that  Russell  &  Co.  had  a  claim  against 
the  property  for  $3,000,  and  that  he  used  this  knowl- 
edge as  an  argument  to  obtain  the  Gilpin  mortgage  at 
a  discount. 

Notwithstanding  the  very  able  argument  set  forth 
in  the  brief  of  counsel  for  appellant,  we  are  con- 
strained to  say  that  a  consideration  of  all  the  facts  and 
circumstances  disclosed  in  the  record  convinces  us  that 
the  court  committed  no  error  in  finding  that  appellant, 
purchased  the  property  in  question  with  full  knowl- 
edge of  respondent's  mortgage. 

Some  other  points  are  raised  in  appellant's  brief. 
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bat  as  they  are,  in  our  opiDion,  without  substantial 
merit,  we  will  not  stop  to  discuss  them  in  detail. 

We  find  no  substantial  error  in  the  record,  and  the 
judgment  will  therefore  be  affirmed. 

Scott,  Gordon  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[No.  1736.    Decided  April  30,  1896.1 

G.  G.  Allen,  Appellant,  v.  D.  S.  Swerdfioer  et  ux.,     ^'^ 

Respondents. 

APPEAL  —  RBVIBW  OF  BVn>BNCE  DB  NOVO  —  BVXDBMCB. 

The  appellate  oonrt  must  examine  de  novo  the  evidence  upon 
which  the  decision  is  hased,  tinder  Laws  1803,  p.  130,  in  cases  tried 
by  the  lower  court  without  a  jury,  and  may  set  aside  the  findings 
and  conclusions  of  the  court,  although  there  may  be  some  conflict 
in  the  testimony. 

In  an  action  by  the  alleged  assignee  of  a  note  and  mortgage  to 
foreclose  same,  statements  of  the  mortgagee  that  the  mortgagor  is 
indebted  to  him  on  a  note  and  mortgage,  made  in  the  absence  of 
such  assignee,,  are  not  admissible  in  evidence. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Coleman  &  Hart,  for  appellant. 
Bell  &  Austin,  for  repondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant,  plaintiff  below,  instituted 
this  action  to  foreclose  a  real  estate  mortgage  executed 
and  delivered  by  the  respondents  on  May  28,  1894,  to 
one  Jessie  M.  Johnson,  to  secure  the  payment  of  a 
promissory  note  of  that  date  for  $400,  due  sixty  days 
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after  date,  with  interest  at  five  per  cent,  per  month 
payable  monthly. 

The  complaint,  after  setting  up  the  execution  and 
delivery  of  the  note  and  mortgage,  alleges  that  on  the 
28th  day  of  May,  1894,  the  said  note  was,  for  a  valu- 
able consideration,  sold,  transferred  and  assigned  by 
said  Jessie  M.  Johnson,  by  indorsement,  to  plaintiff 
who  has  ever  since  been,  and  now  is,  the  owner  and 
holder  thereof,  and  that  no  part  of  said  note  or  mort- 
gage has  been  paid  except  the  interest  thereon  up  to 
August  28,  1894.  The  respondents,  in  their  answer 
admitted  the  execution  and  delivery  of  the  note  and 
mortgage,  and  that  no  part  thereof  had  been  paid  ex- 
cept as  stated  in  the  complaint,  but  denied  that  the 
plaintiff  was  the  owner  thereof,  or  that  the  said  note 
was  sold  and  transferred  for  value  to  plaintiff,  and  af- 
firmatively alleged,  in  substance,  that  on  October  1, 
1894,  one  W.  J.  Potts  commenced  an  action  in  the 
superior  court  of  Snohomish  county  against  the  said 
Jessie  M.  Johnson  and  R.  Johnson,  her  husband,  and 
on  said  day  caused  a  writ  of  garnishment  to  be  issued 
and  served  on  the  respondents,  requiring  them  to  an- 
swer upon  oath  whether  they  were  indebted  to,  or 
had  in  their  possession  any  property  belonging  to, 
the  said  Jessie  M.  Johnson  and  Robert  Johnson,  and 
that  they,  on  that  day,  in  answer  to  said  writ,  stated 
that  they  were  indebted  to  said  Jessie  M.  Johnson  in 
the  sum  of  $421.35,  upon  the  promissory  note  de- 
scribed in  the  complaint;  that  said  Jessie  M.  Johnson 
is,  and  at  all  times  since  the  date  thereof  has  been, 
the  owner  of  said  note,  and  that  the  same  was  deliv- 
ered to  plaintiff  for  the  purpose  of  placing  her  prop, 
erty  beyond  the  reach  of  her  creditors,  and  of 
defrauding,  hindering  and  delaying  the  said  Potts  in 
collecting  his  said  claim  against  the  said  Jessie  M. 
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Johnson  and  R.  Johnson,  and  that  the  plaintiff  re- 
ceived said  note  with  the  intention  of  aiding  and  as- 
sisting them  in  so  doing.  The  plaintiff  in  his  reply 
denied  the  affirmative  matter  set  up  in  the  answer. 

Upon  the  issues  thus  raised  the  cause  proceeded  to 
trial  and  the  court  found,  among  other  things  not  ma- 
terial to  the  disposition  of  this  case,  that  the  note  de- 
scribed in  the  complaint  was  indorsed  by  the  said 
Jessie  M.  Johnson  and  delivered  to  the  plaintiff  with- 
out consideration,  and  that  the  plaintiff  at  the  time  of 
receiving  said  note  knew  that  said  transfer  was  made 
by  the  said  Jessie  M.  Johnson  for  the  purpose  of  hin- 
dering and  delaying  the  said  W.  J.  Potts  in  the  col- 
lection of  his  said  claim  against  the  said  Jessie  M. 
Johnson  and  R.  Johnson  and  that  at  the  time  said 
Jessie  M.  Johnson  delivered  said  note  to  the  said 
plaintiff  as  aforesaid,  she  was,  and  is  now,  the  holder 
and  owner  of  said  note  and  mortgage.  This  finding 
is  properly  excepted  to  and  it,  therefore,  becomes  nec- 
essary to  determine  whether  or  not  it  was  justified  by 
the  evidence. 

We  find  by  an  examination  of  the  record  that  there 
is  some  conflict  of  testimony  on  this  question,  but  the 
cause  having  been  tried  by  the  court  without  a  jury, 
the  evidence  upon  which  the  finding  of  the  court 
was  based  must,  under  the  appeal  act  of  March  8, 
1893,  be  examined  de  novo  by  this  court;  (Laws  1893, 
p.  130.)  And  we  are  constrained  to  say  that  a  care- 
ful examination  of  the  evidence  has  forced  us  to  a 
conclusion  contrary  to  that  reached  by  the  learned 
trial  court.  The  plaintiff  Allen  testified  positively 
that  he  bought  the  note  and  mortgage  in  question  on 
May  28, 1894,  the  day  they  were  executed,  and  paid 
therefor  the  full  face  value,  viz.,  $400;  that  the  note 
was  endorsed  by  the  payee,  Mrs.  Jessie  M.  Johnson, 
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and  delivered  to  him  by  her  husband,  Robert  Johu- 
Bon,  and  that  he  had  ever  since  kept  it  with  his 
private  papers  in  the  safe  of  Allen  &  Zeigler,  and  that 
it  was  never  out  of  his  possession  except  when  he  de- 
livered it  to  Mr.  Johnson  to  collect  the  interest  for 
him  each  month  as  it  became  due,  and  then  return  it 
to  him.  He  also  testified  that  the  mortgage  was  de- 
livered to  him  as  soon  as  it  was  recorded  and  was  ever 
afterwards  kept  by  him  with  the  note  in  the  safe. 
Both  Mr.  and  Mrs.  Johnson  also  swore  positively  that 
the  note  was  sold  and  delivered  to  the  plaintiff  on  the 
day  it  was  dated,  and  was  indorsed  by  Mrs.  Johnson 
before  delivery.  Mr.  Shattuck,  the  book-keeper  for 
Allen  &  Zeigler,  also  testified  that  Mr.  Allen  bought 
the  note  on  May  28th;  that  he  saw  him  pay  for  it, 
and  that  it  was  indorsed  by  Mrs.  Johnson  when  de- 
livered to  him.  On  the  other  hand,  Mr.  Swerdfiger 
says  that  Mr.  Johnson  presented  the  note  to'  him  on 
four  different  occasions,  and  demanded  the  payment 
of  the  interest;  that  he  paid  the  interest  three  times; 
saw  the  note  each  time,  and  saw  Mr.  Johnson  indorse 
the  amount  paid  on  the  back  of  the  note,  and  that  at 
no  time  did  he  see  Mrs.  Johnson's  indorsement,  but 
would  have  seen  it  had  it  been  there.  The  interest 
due  September  28th  was  not  paid,  although  it  seems 
that  it  was  demanded  on  or  about  that  time  by  John- 
son, who  then  had  the  note  in  his  possession.  Mr. 
Swerdfiger  also  says  that  Johnson  had  the  mortgage 
at  the  same  time,  but  this  is  denied  by  Johnson,  who 
states  positively  that  he  never  had  it  after  it  was  re- 
corded and  delivered  to  plaintfiff.  One  Winegard, 
who  heard  a  portion  of  the  conversation  between 
Johnson  and  Swerdfiger  at  that  time,  testifies  that  he 
heard  Johnson  say  that  he  then  had  the  mortgage 
with  him.     Johnson  admits,  however,  that  he  at  that 
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time  told  Swerdfiger  that  plaintiff  Allen  had  no  in- 
terest in  the  note  and  mortgage,  and  that  they  be- 
longed to  the  Johnson  family,  and  he  was  about  to 
explain  why  he  so  stated  when  he  was  apparently  in- 
terrupted by  a  question  propounded  by  counsel. 
During  that  same  conversation  Mr.  Swerdfiger  stated 
to  Mr.  Johnson  that,  if  he  would  come  to  his  office 
on  the  following  Monday  with  Mrs.  Johnson  and  have 
her  satisfy  the  mortgage,  he  would  then  pay  the  whole 
amount  due;  Mr.  and  Mrs.  Johnson  went  to  see  him 
at  the  appointed  time,  but  as  soon  as  they  reached  the 
court  house  and  before  they  had  entered  the  auditor's 
office  where  they  had  agreed  to  meet  him,  they  were 
informed  by  the  sheriff  that  Potts  had  commenced  an 
actipn  against  them  and  garnished  Swerdfiger.  They 
immediately  left  the  building  and  on  their  way  home 
met  the  plaintiff  who,  according  to  the  testimony  of 
himself  and  the  Johnsons,  was  going  to  the  court 
house  with  the  mortgage,  according  to  previous  ar- 
rangement  with  Johnson,  to  receive  the  money. 
Plaintiff  was  informed  of  the  garnishment  by  John- 
son, and  at  once  turned  around  and  went  to  the  office 
of  his  attorneys  and  commenced  this  action  to  fore- 
close the  mortgage.  Several  other  witnesses  testified 
that  Johnson  had  told  them  before  the  commence- 
ment of  this  action  that  Swerdfiger  was  indebted  to 
him  upon  a  note  and  mortgage.  It  will  thus  be  seen 
that  four  witnesses,  including  appellant,  testified  that 
appellant  bought  the  note  on  the  day  it  was  executed, 
and  paid  full  value  for  it,  and  there  is  no  direct  testi- 
mony to  the  contrary. 

It  is  claimed,  however,  that  this  evidence  was  over- 
thrown by  the  testimony  of  Mr.  Swerdfiger  that  it 
was  not  true,  as  stated  by  these  witnesses,  that  the  in- 
dorsement of  Mrs.  Johnson  was  on  the  note  on  May 

30—14  WA8B. 
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28th,  or  at  any  time  before  September  28th,  when 
Johnson  asked  him  to  pay  the  interest  then  due.  Mr. 
SwerdlSger  does  not  claim  to  have  had  the  note  in  his 
own  hands  at  any  of  the  times  when  he  paid  the 
monthly  interest,  but  he  says  he  saw  it  and  watched 
Johnson  to  see  him  indorse  the  payments  upon  it, 
and  that  there  was  no  indorsement  thereon  by  Mrs. 
Johnson  and  that  if  it  had  been  so  indorsed  he  would 
have  seen  it.  Now,  Mrs.  Johnson's  indorsement  ap* 
pears  on  the  opposite  end  of  the  paper  to  that  on 
which  the  payments  of  interest  are  indorsed,  and,  al- 
though it  is  quite  plainly  written,  it  is  possible  that  it 
was  there  and  was  not  seen  by  Mr.  Swerdfiger  at  the 
times  the  interest  was  indorsed  thereon.  Leaving  out 
of  consideration  Mr.  Johnson's  testimony,  which  it 
may  be  conceded  for  the  present  was  somewhat  weak- 
ened by  his  statement  to  Mr.  Swerdfiger  as  to  the 
ownership  of  the  note  and  mortgage,  and  we  still 
have  three  witnesses  who  are  unimpeached  and  who 
state  positively  that  the  indorsement  was  upon  the 
note  on  the  day  it  was  dated. 

But  it  is  claimed  by  the  respondents  that  the  original 
note  and  mortgage,  both  of  which  are  in  the  record, 
absolutely  contradict  the  statement  of  appellant  and 
Shattuck,  that  the  mortgage  had  not  been  taken  out 
of  the  safe,  and  that  the  note  had  not  been  removed 
more  than  four  times  and  only  for  a  few  hours  each 
time,  for,  as  they  say,  the  mortgage  shows  that  it  had 
been  carried  on  the  person  of  some  one,  and  the  note 
is  worn  as  if  it  had  been  doubled  up  and  carried  in  a 
pocket  book  for  some  time,  and  had  been  handled 
considerably.  We  fail  to  see  anything  in  the  appear- 
ance of  the  mortgage  incompatible  with  the  testimony 
on  behalf  of  appellant,  that  it  had  been  kept  in  the 
safe  ever  since  it  was  delivered  to  appellant.    It  is 
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soiled  but  very  little,  if  at  all,  and  for  aught  that  we 
can  see  may  have  been  kept  just  where  appellant  and 
Shattuck  say  it  was  kept.  The  note,  it  is  true,  is 
somewhat  worn  and  evidently  has  been  folded  so  as  to 
be  carried  in  ^  small  book  or  wallet,  but  we  cannot 
say  as  a  matter  of  fact,  that  its  present  appearance 
could  not  have  been  the  result  of  folding  and  handling 
during  the  times  the  testimony  shows  it  was  in  the 
hands  of  Johnson  for  the  purpose  of  collecting  the 
interest. 

Nor  is  the  fact  that  Mr.  and  Mrs.  Johnson  after 
they  were  notified  that  Mr.  Swerdfiger  had  been  gar- 
nished did  not  go  into  the  auditor's  office  and  state  to 
him  that  they  were  not  the  owners  of  the  note  and 
mortgage,  sufficient  to  impeach  their  testimony,  espe- 
cially as  it  is  corroborated  by  other  evidence.  It  ap- 
pears that  the  mortgage  had  not  been  regularly  assigned 
upon  the  record,  and  it  was  therefore  thought  that  it 
would  be  necessary  for  Mrs.  Johnson  to  cancel  it  of 
record  and  both  the  plaintiff  and  Johnson  testify  that 
Mrs.  Johnson  went  to  the  court  house  for  that  purpose, 
and  not  to  receive  the  money  which  they  say  belonged 
to  appellant.  Neither  does  it  follow  that  appellant's 
testimony  should  be  disbelieved  because  he  did  not  go 
and  inform  Swerdfiger,  on  hearing  of  the  garnishment 
proceedings,  that  he  was  the  owner  of  the  note  and 
mx)rtgage  and  demand  payment.  If  he  was  the  owner 
of  the  note  he  had  a  perfect  right  to  commence  his 
action  without  first  demanding  payment,  the  note 
being  then  overdue;  and  the  fact  that  the  note  and 
mortgage  were  in  his  possession  and  were  produced 
by  him  upon  the  trial  was  itself  prima  facie  evidence 
that  he  was  the  owner  of  them.  2  Rice,  Evidence,  p. 
1124. 

We  fully  agree  with  counsel  for  respondents  that  the 
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trial  court  was  in  a  better  position  than  this  court 
now  occupies  to  determine  the  credibility  of  witnesses 
and  the  weight  that  should  be  given  to  their  testi- 
mony, and  if  we  were  in  doubt  as  to  the  facts  proven 
we  would  feel  justified  in  adopting  the  conclusion  of 
the  trial  court.  But  it  is  our  province  and  duty,  under 
the  law,  to  determine  the  question  under  considera- 
tion from  the  evidence  in  the  record,  and  it  appears 
to  us  that  the  overwhelming  weight  of  the  proof  is  in 
favor  of  appellant. 

We  think  the  court  also  erred  in  permitting  several 
witnesses  to  testify  to  statements  made  by  Johnson  in 
the  absence  of  appellant,  to  the  effect  that  Swerdfiger 
was  indebted  to  him  upon  a  note  and  mortgage,  pre- 
sumably the  same  note  and  mortgage  now  in  suit.  Jt 
is  here  claimed  that  this  testimony  was  offered  for  the 
purpose  of  impeachment,  but,  if  that  was  the  object, 
a  proper  foundation  for  its  introduction  should  have 
been  laid. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  enter  a  decree  of  foreclosure  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Scott  and  DunbaKi  JJ.,  concur. 
HoYT,  C.  J.,  not  sitting. 
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A  verbal  license  to  enjoy  a  permanent  privilege  on  the  land  of  an- 
other IS  revocable  at  the  will  of  the  licensor,  although  money  may 
have  been  expended  thereunder  by  the  licensee.  (Dunbab,  J.,  dis- 
sents). 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Carroll  B.  Graves,  Judge.    AfSrmed. 

Whitson  &  Parker  J  and  Reavis  &  Englehart,  for  ap- 
pellant. 

F.  H.  Rtidkin,  and  Jones  &  Newman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  respondent  brought  this  action 
for  the  purpose  of  enjoining  appellant  from  keeping 
and  maintaining  a  water  way  or  waste  dftch  across 
certain  lands.  The  controlling  facts  in  the  case  can 
best  be  stated  by  setting  forth  the  findings  of  the 
lower  court.     They  are  as  follows: 

**  First.  That  at  all  times  mentioned  in  the  com- 
plaint herein  the  plaintiff  was  and  now  is  the  owner 
in  fee  simple  of  all  those  certain  lots,  tracts  or  parcels 
of  land  situate,  lying  and  being  in  the  county  of 
Yakima,  State  of  Washington,  and  particularly  de- 
scribed, as  follows:     [Then  follows  description]. 

"  Second.  That  the  defendant  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Washington. 

"  Third.  That  for  more  than  one  year  last  past  the 
defendant  has  unlawfully  and  wrongfully  kept  and 
maintained  a  large  waste  ditch  upon,  through,  over 
and  across  the  above  described  lands  of  plaintiff  com. 
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mencing  at  a  point  in  the  southeast  corner  of  lot 
twenty-eight  above  described,  thence  in  an  easterly 
direction  along  and  across  the  southerly  portion  of 
lots  twenty-ninOi  thirty-one  and  thirty-two  above  de- 
scribed. 

"  Fourth,  That  said  defendant  has  no  right-of-way 
for  said  waste  ditch  across  the  above  described  lands 
of  plaintiff  and  has  no  interest  or  easement  therein 
but  the  plaintiff  is  the  sole  and  absolute  owner  in  fee 
of  the  above  described  lands  and  every  part  thereof. 

'*  Fifth.  That  the  defendant  has  made  no  compen- 
sation to  plaintiff  for  or  on  account  of  the  use  and  oc- 
cupation of  said  above  described  lands  by  said  waste 
ditch  or  for  any  easement  or  interest  in  said  lands  and 
said  defendant  refused  and  still  refuses  so  to  do. 

'*  Sixth.  That  the  defendant  threatens  to  and  will 
continue  so  to  use  and  occupy  said  above  described 
lands  of  plaintiff  by  said  waste  ditch  and  is  attempting 
to  deprive  the  plaintiff  herein  of  his  said  property 

without  paying  or  making  any  compensation  therefor 
and  without  due  process  of  law,  and  if  said  use  and 
occupation  by  the  defendant  of  plaintiff's  said  land 
for  said  waste  ditch  is  continued  such  use  and  occupa* 
tion  will  ripen  into  an  easement  and  the  plaintiff  will 
be  wholly  deprived  of  his  said  property  without 
compensation  to  his  great  and  irreparable  damage 
and  injury,  and  plaintiff  has  no  plain,  speedy  or 
adequate  remedy  at  law." 

The  following  finding  was  specially  requested  by 
the  appellant,  viz.: 

''That  said  defendant  entered  upon  the  premises 
described  in  the  complaint  and  constructed  said  ditch 
with  the  knowledge  and  consent  of  the  plaintiff  and 
plaintiff  granted  verbally  the  right  of  way  therefor 
prior  to  said  entry  and  has  continuously  occupied  and 
used  the  same  ever  since  as  a  right  of  way  for  \ts 
canal  and  same  is  necessary  for  the  operation  of  its 
works,  and  cannot  be  operated  without  the  same." 

Thereupon  the  court  struck  therefrom  the  words. 
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''and  plaintiff  granted  verbally  the  right-df-way  there- 
for prior  to  said  entry/'  and  made  the  finding  as 
requested.  The  appellant  further  proposed  and  re- 
quested the  court  to  adopt  the  following  as  a  conclu- 
sion of  law  from  the  findings  so  made,  viz.: 

''That  the  plaintiff  granted  a  license  for  said  right- 
of-way  which  is  irrevocable,  and  defendant  is  entitled 
to  the  use  thereof  and  remain  in  possession,  and  this 
action  should  be  dismissed." 

This  conclusion  the  court  refused  to  adopt  and 
entered  a  decree  enjoining  and  restraining  appellant 
from  keeping  or  maintaining  said  waste  ditch  upon 
the  lands  of  the  plaintiff  (respondent),  and  from  in 
any  manner  interfering  with  the  free  use  and  occupa- 
tion by  the  respondent  of  the  said  land,  but  incorpor- 
ated the  following  provision  therein,  viz.: 

"Provided,  however,  if  the  said  defendant  [appellant] 
shall  within  thirty  days  from  the  date  hereof  file  an 
additional  answer  in  this  cause  praying  for  the  con- 
demnation and  appropriation  of  a  right-of-way  across 
plaintiff's  said  lands  for  said  waste  ditch,  upon  mak- 
ing compensation  therefor,  or  shall  within  said  period 
of  thirty  days  from  date  hereof  commence  an  inde- 
pendent action  for  the  purpose  of  condemning  and 
appropriating  a  right-of-way  as  aforesaid,  then  this 
decree  shall  be  of  no  force  or  effect,  but  otherwise  the 
same  shall  be  of  full  force  and  effect  from  and  after 
thirty  days  from  the  date  hereof." 

The  cause  comes  here  upon  appeal  from  this  decree, 
and  notwithstanding  the  court  refused  to  find  that 
"plaintiff  [respondent]  granted  verbally  the  right-of- 
way  therefor  prior  to  said  entry,"  the  argument  has 
proceeded  upon  the  assumption  that  such  consent  was 
given,  and  we  will  dispose  of  the  case  upon  that  as- 
sumption. 

The  question  mainly  argued  and  the  only  one  neces- 
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Bary  to  be  donsidered  may  be  stated  as  follows:  Is  a 
verbal  license  to  enjoy  a  permanent  privilege  on  the 
land  of  another  revocable  at  the  will  of  the  licensor, 
after  money  has  been  expended  thereupon  by  the 
licensee?  The  authorities  bearing  upon  this  question 
are  so  conflicting  as  to  render  a  review  of  them  of  little 
importance,  and  we  endorse  what  is  said  by  the  learned 
editor  of  the  American  State  Reports,  in  an  able  note 
to  Lawrence  v.  Springer ^  found  on  p.  712  of  vol.  31,  viz: 
''The  authorities  upon  this  branch  of  the  law  have  ever 
been,  and  still  remain,  so  conflicting  as  to  make  their 
reconciliation  totally  impossible  upon  any  conceivable 
theory."  Continuing  this  subject  the  learned  writer, 
at  p.  715y  says: 

''At  common  law  a  parol  license  to  be  exercised  upon 
the  land  of  another  creates  an  interest  in  the  land,  is 
within  the  statute  of  frauds,  and  may  be  revoked  by 
the  licensor  at  any  time,  no  matter  whether  or  not  the 
licensee  has  exercised  acts  under  the  license,  or  ex- 
pended money  in  reliance  thereon.  In  many  of  the 
states  this  rule  prevails,  while  in  others  the  licensor  is 
deemed  to  be  equitably  estopped  from  revoking  the 
license,  after  allowing  the  licensee  to  perform  acts 
thereunder,  or  to  make  expenditures  in  reliance 
thereon.  These  two  lines  of  cases  cannot  be  recon- 
ciled; for  one  of  them  holds  that  an  interest  in  land 
cannot  be  created  by  force  of  a  mere  parol  license, 
whether  executed  or  not,  while  the  other  declares  that 
where  the  licensee  has  gone  to  expense,  relying  upon 
the  license,  the  licensor  may  be  estopped  from  revok- 
ing it,  and  thus  an  easement  may  be  created.  The 
former  line  of  cases,  it  seems  to  us,  is  founded  upon  the 
better  reason.'' 

Counsel  for  the  parties  to  this  litigation  have  cited 
many  authorities  in  support  of  the  respective  positions 
assumed  by  the  **two  lines  of  cases"  referred  to,  but 
in  our  opinion  have  added  nothing  new  to  the  ques- 
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tion.  Nor  will  we  attempt  to  do  so,  and  after  a  la- 
borious  examination  of  the  authorities  we  think  that 
the  decree  must  be  affirmed.  The  court  of  appeals  of 
of  New  York,  in  Crosdale  v.  Lanigan,  129  N.  Y.  604, 
(26  Am.  St.  Rep.  551,  29  N.  E.  824}  announces  the 
doctrine: 

"That  a  parol  license  to  do  an  act  on  the  land  of  the 
licensor,  while  it  justifies  anything  done  by  the  li- 
censee before  revocation,  is  nevertheless  revocable  at 
the  option  of  the  licensor,  and  this,  although  the  in- 
tention was  to  confer  a  continuing  right  and  money 
had  been  expended  by  the  licensee  upon  the  faith  of 
the  license.  This  is  plainly  the  rule  of  the  statute.  It 
is  also,  we  believe,  the  rule  required  by  public  policy. 
It  prevents  the  burdening  of  lands  with  restrictions 
founded  upon  oral  agreements,  easily  misunderstood. 
It  gives  security  and  certainty  to  titles,  which  are 
most  important  to  be  preserved  against  defects  and 
qualifications  not  founded  upon  solemn  instruments." 

We  think  the  principle  so  announced  is  supported 
by  the  great  weight  of  authority  bearing  upon  the 
question. 

Sec.  1422,  Gen.  Stat.,  provides  that: 

"All  conveyances  of  real  estatCf  or  of  any  interest 
ihereinf  and  all  contracts  creating  or  evidencing  any  en- 
cumbrance upon  real  estate,  shall  be  by  deed." 

The  waste  ditch  in  question  is  from  forty  to  sixty 
feet  wide  and  from  four  to  six  feet  in  depth,  and  was 
designed  by  appellant  for  permanent  use.  In  Hodg- 
kins  V.  Farrington,  150  Mass.  19  (15  Am.  St.  Rep.  168, 
22  N.  E.  73),  it  is  said  that: 

'^A  paramount  right  to  hold  another's  land,  sub- 
ject to  a  particular  purpose,  to  enter  upon  it,  or  to 
maintain  structures  upon  it  without  the  consent  of 
the  owner,  is  an  important  interest  in  the  land  which 
cannot  pass  without  the  formalities  required  by  the 
statute." 


\ 
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On  page  550  of  Vol.  13,  of  the  American  and 
English  Encyclopsedia  of  Law,  it  is  said  that  — 

"In  most  of  the  states  it  has  been  held  that  even  where 
money  has  been  expended  by  the  licensee  on  the  faith 
of  the  license,  the  licensor  may  yet  exercise  his  power 
of  revocation." 

The  cases  cited  by  appellant  from  New  Hampshire 
and  Arkansas  are,  we  think,  expressly  overruled  by 
later  decisions  in  said  states.  Batchelder  v.  Hibbard, 
58  N.  H.  269;  Houston  v.  Laffee,  46  N.  H.  505;  Walker 
V.  Shackelford,  49  Ark.  503  (4  Am.  St.  Rep.  6, 15  S.  W. 
887). 

Other  cases  cited  by  appellant  are  based  upon  the 
earlier  English  decisions  which  have  since  been  over- 
ruled. 

The  statute  invests  the  appellant  and  like  corpora* 
tions  with  power  to  condemn  land  for  corporate 
purposes,  and  the  decree  in  this  case  only  requires 
that  appellant  shall  proceed  to  exercise  that  power  or 
surrender  possession  of  respondent's  premises. 

We  think  that  the  lower  court  did  not  err  in  its 
conclusions  and  its  decree  is  affirmed. 

Anders  and  Scott,  JJ.,  concur. 

DuNBAB,  J.,  dissents. 
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Columbia  and  Puget  Sound  Railroad  Company, 
Appellant,  v.  Histoobnetic  Medicinb  Company,  Re- 
spondent. 

WITHHOLDING  POB8K88ION  OF  BEAL  PROPERTT  —  DAMAOE8  —  EVIDENCE 

OF  BENT  A  L  VALUE. 

Although  an  action  for  the  recovery  of  damages  for  the  detention 
of  premieefl  may  he  in  form  one  for  trespass,  rental  value  is  provahle 
as  an  element  of  damages,  since,  under  Code  Proc.,  H  214,  584,  such 
an  action  is  treated  as  if  it  were  one  of  contract.  (Dunbab,  J.,  dis- 
sents). 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Reversed. 

A.  F.  Burleigh,  8.  H,  Piles,  and  J.  E.  Lilly,  for  ap- 
pellant. 

Stratian,  Lewis  &  Oilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andbrs,  J. —  On  September  24,  1889,  the  plaintiff 
and  appellant  demised,  in  writing,  to  one  Emma 
McClanahan,  a  portion  of  lot  4  in  block  2  of  D.  S. 
Maynard's  plat  of  the  town  (nuw  city)  of  Seattle,  for 
the  term  of  five  years,  at  a  rental  of  fifty  dollars  per 
month,  payable  in  advance  on  the  1st  day  of  each  and 
every  month.  The  lessee  went  into  possession  of  the 
premises,  erected  thereon  a  three-story  building,  pur- 
suant to  the  terms  of  the  lease,  and  paid 'the  stipulated 
rent  until  December  1,  1890,  after  which  date  she 
failed  to  make  further  payments.  On  December  16, 
1890.  she  and  her  husband  conveyed  the  building 
erected  on  the  premises,  together  with  the  appurte- 
nances, and  especially  the  right  to  purchase  the  land 
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upon  which  the  building  was  situated  —  the  same 
lying  and  being  on  the  shore  of  Elliott  bay,  below 
ordinary  high  tide  —  from  the  State  of  Washington, 
under  the  provisions  of  the  tide  land  act  of  March  26, 
1890.  On  April  17,  1891,  appellant  began  an  action 
in  the  superior  court  of  King  county  against  Mrs. 
McClanahan  and  the  tenants  occupying  the  premises, 
for  a  forfeiture  of  the  lease  and  to  recover  the  rent  due 
at  the  date  of  filing  the  complaint.  No  defense  was 
made  to  the  action,  either  by  Mrs.  McClanahan  or  the 
tenants  who  were  occupying  the  premises,  but  the  de- 
fendant herein  filed  a  petition  in  intervention,  and 
was  given  leave  to  defend  the  same.  In  its  petition 
for  intervention  the  defendant  herein  expressly  dis- 
claimed holding  under  the  lease,  or  claiming  any  in- 
terest in  the  premises  by  virtue  of  the  lease,  and 
claimed  to  be  holding  under  the  rights  acquired  by 
Mrs.  McClanahan  as  improver  of  tide  lands  and  not 
otherwise.  The  cause  proceeded  to  trial  and  a  gen- 
eral verdict  was  returned  in  favor  of  the  plaintiff  and 
for  the  amount  of  rent  due  at  the  time  of  the  com- 
mencement of  the  action,  and  judgment  was  subse- 
quently entered  in  accordance  with  the  verdict.  An 
appeal  was  taken  from  the  judgment,  which  was 
finally  dismissed  on  July  20,  1892,  and  on  August  30, 
1893,  a  writ  of  restitution  was  issued  by  the  trial  court, 
and,  on  the  following  day,  the  plaintiff  was  restored  to 
the  possession  of  the  premises.  This  action  was 
brought  to  recover  the  damages  sustained  by  plaintiff 
by  reason  of  the  withholding  from  the  time  Mrs.  Mc- 
Clanahan abandoned  the  premises  and  ignored  her 
lease  of  the  property  until  the  plaintiff  was  restored  to 
the  possession  thereof. 

The  complaint  sets  forth  that  the  plaintiff  at  all 
times  therein  mentioned  was,  and  now  is,  the  owner 
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of  the  premises  therein  described;  that  the  defendant 
entered  into  possession  of  said  premises  in  the  month 
of  December,  1890,  and  continued  to  occupy  the  same 
until  the  31st  of  August,  1893;  that  the  reasonable 
and  fair  rental  value  of  said  premises  at  the  time  men- 
tioned in  this  complaint  was  and  is  $300  per  month; 
that  by  reason  of  defendant's  withholding  the  posses- 
sion of  said  premises  from  plaintiff  during  said 
twenty-eight  months,  this  plaintiff  has  been  damaged 
in  the  sum  of  $8,400;  and  judgment  was  asked  for  that 
sum,  together  with  interest  and  costs.  There  is  no 
answer  to  this  complaint  in  the  record,  but  it  appears 
from  the  statement  of  counsel  in  the  brief  of  appel- 
lant that  an  answer  was  served  but  not  filed,  but  that 
it  was  agreed  on  the  trial  that  it  should  be  considered 
as  on  file,  and  that  it  denied  that  the  rental  value  of 
the  premises  was  over  $50  a  month.  At  the  trial  the 
defendant,  in  open  court,  admitted  the  incorporation 
of  the  plaintiff.  The  plaintiff  then  offered  documen- 
tary evidence  to  prove  its  title  to  this  property,  which 
was  admitted  without  objection.  It  then  offered  in 
evidence  the  judgment  roll  in  the  case  wherein  this 
plaintiff  was  plaintiff  and  Emma  McClanahan  and 
others  defendants,  ^nd  this  defendant  intervener,  to- 
gether with  the  writ  of  restitution  in  said  cause,  by 
which  it  sought  to  prove  that  the  defendants  had 
entered  into  the  possession  of  the  premises  in  the 
month  of  December,  1890,  and  the  plaintiff  had  not 
been  restored  to  the  possession  thereof  until  the  31st 
of  August,  1893.  The  plaintiff  then  produced  a  wit- 
ness to  testify  as  to  the  rental  value  of  said  prem- 
ises during  the  time  mentioned  in  the  complaint. 
The  defendant  thereupon  objected  to  the  introduction 
of  any  evidence  as  to  the  rental  value  of  the  prem- 
ises during  any  of  said  time,  on  the  ground  that  the 
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same  viras  irrelevant  and  immaterial,  and  that  it  ap' 
peared  by  the  evidence  already  introduced  in  the  case 
that  the  plaintiff  had  no  cause  of  action  against  the 
defendant.  This  objection  was  sustained  by  the  court, 
the  court  being  of  opinion  that  from  the  evidence  al- 
ready introduced  plaintiff  had  no  cause  of  action 
against  the  defendant  according  to  the  pleadings  and 
proof,  but  intimating  that  the  pleading  might  be  so 
amended  as  to  state  a  cause  of  action  under  the  evi- 
dence. The  plaintiff  declined  to  amend  its  com- 
plaint, and  a  motion  for  a  new  trial  having  been  made 
and  overruled,  judgment  was  entered  for  defendant 
dismissing  the  action,  from  which  judgment  this  ap- 
peal is  taken. 

No  demurrer  to  the  complaint  has  been  filed  in  this 
case  and  the  learned  counsel  for  respondent  concede 
that  the  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  They  contend,  however,  that  the 
complaint  in  form  states  a  cause  of  action  for  use  and 
occupation,  while  the  proof  introduced  was  only  per- 
tinent to  an  action  in  trespass  for  mesne  profits,  or,  in 
other  words,  that  plaintiff  declared  in  assumpsit  for 
use  and  occupation,  and  undertook  to  prove  a  case  in 
trespass  for  mesne  profits.  On  the  other  hand,  appel- 
lant claims  that  the  complaint  states  a  cause  of  action 
for  damages  for  a  deprivation  of  the  Use  and  enjoy- 
ment of  this  property,  'and  that  the  cause  of  action 
stated  is  in  the  nature  of  the  common  law  remedy  of 
trespass  for  mesne  profits.  Counsel  for  the  respective 
parties  agree  that  the  common  law  action  for  mesne 
profits  can  only  be  maintained  after  recovery  in 
an  action  of  ejectment  or  other  suitable  action  to 
recovei^  possession  of  the  premises.  They  also  agree 
that  an  action  for  use  and  occupation  cannot  be  main- 
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tained  unless  the  relation  of  landlord  and  tenant  ex- 
ists between  the  plaintifiF  and  the  defendant. 

Now,  strictly  speaking,  the  complaint  in  this  case 
does  not  state  a  cause  of  action  for  use  and  occupation, 
for  the  reason  that  it  fails  to  aver  that  the  premises 
were  occupied  by  defendant  by  permission  or  as  the 
tenant  of  plaintiff.  2  Boone,  Code  Pleading,  p.  238; 
Sampson  v,  ShaeffeVf  3  Gal.  196;  Hathaway  v.  RyaUy  35 
Cal.  188. 

But  we  are  of  the  opinion  that  it  states  a  cause  of 
action  for  damages,  notwithstanding  the  objection 
made  by  respondent  that,  on  appellant's  own  theory 
of  the  case,  it  should  have  alleged  that  the  occupation 
of  the  premises  was  wrongful  or  unlawful.  Inasmuch 
as  that  defect,  if  it  be  a  defect,  might  have  been 
remedied  by  motion  to  make  the  complaint  more 
definite  and  certain,  and  as  evidence  was  introduced 
without  objection,  showing  that  the  premises  were  in 
fact  held  adversely  to  appellant,  we  think  the  objec- 
tion should  not  now  prevail;  and  the  question  to  be 
determined  is  whether  rental  value  can  properly  be 
considered  as  an  element  of  damages,  under  the 
statute,  and  the  allegations  of  the  complaint. 

Our  statute  gives  a  right  to  damages  for  withhold- 
ing the  possession  of  real  property  for  a  specified 
period  (Code  Proc,  §§  214,  534);  and  under  a  statute 
of  Oregon,  almost  identical  with  ours,  it  was  held  in 
Wythe  V.  Myers,  3  Sawy.  595,  that  this  right  to  dam- 
ages is  equivalent  to  the  action  of  trespass  for  mesne 
profits  given  by  the  common  law,  and  includes  all 
damages  to  which  the  owner  is  entitled  on  account  of 
the  wrongful  occupation  of  the  property,  as  well  for 
waste  committed  or  suffered  by  the  occupant  as  the 
value  of  the  use  or  occupation.  Under  the  rule  there 
laid  down,  and  which  we  believe  to  be  entirely  in  ac- 
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cordance  both  with  the  letter  and  spirit  of  our  code, 
appellant  had  a  right  to  claim  and  to  show  the  value 
of  the  use  and  occupation  of  the  premises  in  question. 
Owing,  no  doubt,  to  the  change  of  procedure  wrought 
by  the  codes  in  the  various  states,  the  action  for 
mesne  profits  is  now  "  largely  treated  as  if  it  were  one 
of  contract,  or  for  use  and  occupation ;  *'  Sedgwick  & 
Wait  on  Trials  of  Title  to  Land,  (2d  ed.)  §665;  and 
the  general  rule  is  that  the  measure  of  damages  is  the 
annual  value  of  the  land  from  the  time  the  right  of 
possession  accrues;  Id.  §§  665  to  667.  See,  also,  Jfo/- 
fatt  V.  Fisher,  47  Iowa,  473. 

In  Holmes  v.  Davis,  19  N.  Y.  488,  it  is  said  that  the 
measure  of  damages  is  that  which  would  obtain  in 
assumpsit  for  use  and  occupation,  and  that  the  com- 
pensation is  to  be  adjusted  as  upon  contract,  and  not 
upon  the  footing  of  a  tort.  That  case,  as  well  as  that 
of  Wythe  v.  Myers,  supra,  is  a  departure  from  the  doc- 
trine that  formerly  obtained  in  that  it  recognizes  and 
considers  the  substance  of  the  action  rather  than  the 
form.  The  same  court,  in  the  later  case  of  WoadhuU  v. 
Rosenthal,  61  N.  Y.  at  page  394,  said: 

**  The  action  for  mesne  profits  is  now,  in  substance, 
an  action  for  use  and  occupation,  and  the  complaint 
is  to  be  drawn  on  that  theory;  and  the  court  is  to  render 
judgment,  as  in  actions  of  ^assumpsit,  for  use  and 
occupation.' " 

And  Sedgwick  &  Wait,  in  their  treatise  above  re- 
ferred to,  speaking  of  the  difficulty  of  fixing  the  ex- 
act status  of  the  modern  action  for  mesne  profits,  in 
§649,  say: 

''  It  is  established  by  a  preponderance  of  the  author- 
ities, that  the  action  has  been  divested  of  many  of  the 
peculiarities  of  an  action  of  trespass;  or  rather  that  it 
has  acquired  the  characteristics  of  an  action  ex  conr 
tractu,  and  the  recovery  in  the  modern  practice  is 
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largely  regulated  by  the  principles  governing  actions 
upon  contract  as  distinguished  from  actions  of  pure 
tort." 

In  New  York  the  statute  gives  the  plaintiff  in 
ejectment  the  right  to  damages  for  withholding  the 
property,  and  it  was  there  held  in  WaUace  v.  Berdell, 
101  N.  Y.  13  (8  N.  E.  769),  that  the  ancient  technical 
term  **  mesne  profits  "  means,  under  the  code  of  that 
state,  the,  rents  and  profits,  or  the  value  of  the  use 
and  occupation  of  the  real  property  recovered,  and 
that  mesne  profits  consist  of  the  net  rents  after  de^ 
ducting  all  necessary  repairs  and  taxes,  or  the  net 
rental  value,  or  the  value  of  the  use  and  occupation, 
that  is,  all  of  which  the  party  from  whom  possession 
has  been  withheld  is  deprived. 

The  authorities  which  we  have  cited  clearly  show 
that,  while  the  action  for  damages  in  cases  like  the 
present  may  be  in  form  for  trespass,  the  damages  are 
adjusted  according  to  "  principles  governing  actions 
upon  contract."  And  in  this  case,  therefore,  appellant 
is  entitled  to  recover  any  and  all  damages  it  has 
suffered  by  the  wrongful  withholding  of  its  property 
by  respondent.  It  asks  only  for  the  fair  rental  value 
of  the  premises,  and  it  was  clearly  entitled  to  show 
such  value  by  any  proper  evidence;  and  we  think  the 
evidence  which  was  offered  and  rejected  was  not  in- 
consistent with  the  complaint,  and  was  therefore  not 
immaterial  or  irrelevant. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this 
opinion. 

HoYT,  C.  J.,  and  Gordon,  J.,  concur. 

Dunbar,  J.,  dissents. 

31—14  WASH. 
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George  Mudgett,  Treasurer  of  Spokane  County^  AppeU 
lanty  V.  George  A.  Liebes,  City  Comptroller  of  the 
City  of  Spokane,  Respondent, 

OFFICERS  —  COMPENSATION  —  AMENDMENT  AND  BB-ENACTMBNT  OF 

STATUTE. 

An  office  is  not  abolished  by  a  statute  which  repeals  a  portion  of 
a  former  statute  respecting  the  duties  of  the  office  but  omits  a  pro- 
vision as  to  compensation. 

The  attempt  to  deprive  a  county  treasurer  of  the  compensatiim 
which  the  law  at  the  time  of  his  election  gave  him  for  duties  as  city 
tax  collector,  while  leaving  him  still  under  obligation  to  perform 
such  duties,  is  in  conflict  with  art.  11,  ^8,  of  the  state  oonstitntion, 
which  prohibits  the  salary  of  an  officer  to  be  increased  or  dimin- 
ished during  his  term  of  office. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Reversed. 

Richardson  &  Williams^  for  appellant. 
W.  H.  Plummer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  was  elected  treasurer  of 
Spokane  county  in  November,  1894,  and  entered  upon 
the  discharge  of  his  duties  in  January  thereafter. 
By  virtue  of  his  election  as  such  county  treasurer  he 
became  ex  officio  tax  collector  of  the  city  of  Spokane 
with  a  salary  of  $500  for  his  services  as  tax  collector, 
in  addition  to  the  salary  allowed  him  as  such  county 
treasurer.  This  action  is  brought  by  him  against  the 
respondent,  as  city  comptroller  of  said  city  of  Spo- 
kane, to  compel  the  payment  of  the  appellant's  salary 
as  such  tax  collector,  for  the  months  of  April  and  May, 
1895. 
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In  answer  to  the  alternative  writ  granted  by  the 
court  below  the  respondent  claimed  that  by  the  act  of 
March  21,  1895  (Laws  1895,  p.  407),  appellant's  right 
to  any  salary  as  such  city  tax  collector  was  cut  off. 
Upon  the  trial  which  followed,  the  court  gave  judg- 
ment  for  the  respondent  and  dismissed  the  action. 
From  this  judgment  appellant  brings  the  cause  here 
upon  appeal. 

His  contention  is  that  the  act  of  March  21,  aujpra,  is 
unconstitutional  in  so  far  as  it  operates  to  take  away 
or  diminish  his  salary  as  ex  officio  tax  collector,  after 
his  election  and  during  his  term  of  office.  Sec.  8,  art. 
11,  of  the  state  constitution,  provides  that,  ''The 
salary  of  any  county,  city,  town  or  municipal  officer 
shall  not  be  increased  or  diminished  after  his  election 
or  during  his  term  of  office."  Sec.  4  of  the  act  of 
March  9,  1893  (Laws,  p.  168),  in  force  at  the  time  of 
•appellant's  election,  provides  that  the  county  treasurer 
of  each  county  in  which  there  is  a  city  of  the  first 
■class  is  ex  officio  collector  of  city  taxes  of  such  city, 
and  requires  such  officer  to  execute  a  bond  in  favor  of 
the  city  in  an  amount  equal  to  that  of  the  bond  re- 
quired of  him  as  county  treasurer;  and  §  10  (Laws 
1893,  p.  170)  of  said  act  is  as  follows: 

"  Each  city  of  the  first  class  shall  pay  to  the  county 
treasurer  for  duties  performed  by  him  in  collection  of 
-city  taxes  a  salary  of  five  hundred  dollars  per  year, 
payable  monthly  from  the  treasury  of  such  city,  as 
other  salaries  are  paid,  which  salary  shall  be  in  addi- 
tion to  the  salary  otherwise  provided  by  law.  Each 
•city  shall  also  pay  the  county  one  thousand  dollars 
per  annum  for  clerk  hire." 

These  sections  are  annulled  by  the  act  of  March  21, 
1895.  The  amendment  to  §4  consists  simply  in  pro- 
viding that  the  bond  to  tlie  city  shall  be  in  a  penal 
sum  "  to  be  fixed  by  the  city  council,"  instead  of  be- 
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ing  "  in  an  amount  equal  to  the  bond  required  of  him 
as  county  treasurer/'  as  fixed  by  the  old  act;  and 
§  10,  above  set  out,  was  amended  by  excluding  there- 
from the  provision  for  compensation,  and  as  amended 
reads  as  follows:  *'  Each  city  shall  pay  the  county  one 
thousand  dollars  per  annum  for  clerk  hire.'' 

Counsel  for  the  respondent  insists  that  the  effect  of 
the  amendatory  enactment  was  to  make  the  appellant 
simply  county  treasurer  alone,  instead  of  county  treas- 
urer and  ex  officio  city  tax  collector  as  formerly,  and 
that  "  having  done  this  much  the  legislature  went  still 
further  and  concluded  to  impose  upon  the  county 
treasurer  an  additional  duty,  to  wit,  that  of  collecting 
the  taxes  of  the  city  of  Spokane,  which  it  did  in  the 
same  act." 

It  is  too  well  settled  to  require  any  citation  of  au* 
thority,  that  the  legislature  may  abolish  an  oflSce  en- 
tirely at  any  time;  also,  that  the  holder  of  an  office 
has  no  proprietary  rights  therein  and  is  subject  to  the 
will  of  the  legislature,  save  only  as  the  legislative 
power  may  be  restricted  by  the  constitution;  also,  that 
the  legislature  has  power  to  impose  additional  duties 
upon  an  officer  without  providing  additional  compen- 
sation therefor.  But  neither  one  nor  all  of  these 
propositions  affords  any  warrant  for  cutting  off  the 
compensation  which  the  law  at  the  time  of  his  elec- 
tion fixed  for  the  discharge  of  certain  duties,  while 
still  requiring  of  the  officer  the  performance  of  the 
duties  for  which  the  compensation  was  originally 
fixed;  and  this  is  precisely,  as  we  think,  what  the 
legislature,  by  the  amendatory  act  in  question,  at- 
tempted to  do. 

We  cannot  agree  with  the  learned  counsel  for  the 
respondent  that  the  law  which  made  the  county  treas- 
urer ex  officio  city  tax  collector  and  provided  compen- 
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sation  therefor  was  repealed  by  the  act  of  1896,  p. 
407-8,  (being  the  act  above  referred  to),  "  and  the 
effect  of  this  last  mentioned  act  was  to  absolutely 
abolish  and  extinguish  the  office  of  city  tax  collector," 
and  that  having  done  so  the  legislature  then  proceeded 
to  impose  upon  the  county  treasurer  an  additional 
duty,  to  wit,  the  collecting  of  taxes  of  the  city  of  Spo- 
kane, which  it  did  in  the  same  act  We  think  that  the 
act  which  made  appellant  ez  officio  city  tax  collector 
was  not  repealed.  It  continued  uninterrupted  and  in 
force,  and  the  effect  of  the  amendment  was  not  to 
abolish  the  office.  The  amendatory  act  contained  no 
words  of  repeal,  but  even  if  it  had  that  could  not  have 
affected  the  result. 

In  §  134  of  Sutherland  on  Statutory  Construction, 
it  is  said : 

''Where  there  is  an  express  repeal  of  an  existing 
statute,  and  a  re-enactment  of  it  at  the  same  time,  or 
a  repeal  and  a  re-enactment  of  a  portion  of  it,  the  re- 
enactment  neutralizes  the  repeal  so  far  as  the  old  law  is 
continued  in  force.  It  operates  without  interruption 
where  the  re-enactment  takes  effect  at  the  same  time. 
Offices  are  not  lost;  corporate  existence  is  not 
ended;  inchoate  statutory  rights  are  not  defeated;  a  statvr- 
tory  power  is  not  taken  away,  nor  criminal  charges  af- 
fected by  sv>ch  repeal  and  re-enactment  of  the  law  on  which 
they  respectively  depend*^ 

In  SiatCf  ex  rel.  Blossom,  v.  Horton,  21  Nev.  300  (30 
Pac.  876),  the  rule  applicable  to  the  present  question  is 
stated  to  be  as  follows: 

''The  effect  of  an  amendment  of  a  statute  made  by 
enacting  that  the  '  act  is  hereby  amended  so  as  to  read 
as  follows,'  and  then  incorporating  the  changes  or  ad- 
ditions with  that  portion  of  the  former  act  that  is  re- 
tained, is  not  that  the  portions  of  the  amended  act 
which  are  merely  copied  from  the  original  act  are  to 
be  considered  as  having  been  repealed  and  again  re- 
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enacted.  The  part  which  remains  unchanged  is  to  be 
considered  as  having  continued  to  be  the  law  from 
the  time  of  its  first  enactment;'' 

See,  also,  Martindale  v.  Martindale,  10  Ind.  566; 
State  V.  Mines,  38  W.  Va.  125  (18  S.  E.  470);  McLaughlin 
V.  Mayor  of  Newark,  57  N.  J.  Law,  298  (30  Atl.  643); 
Sutherland,  Statutory  Construction,  §  134. 

Our  constitution  requires  (art.  2,  §37)  that  where  a 
section  of  an  act  is  amended  the  section  must  be  set 
forth  at  length,  and  it  follows  from  this  that  that  part 
of  the  original  section  which  is  not  repeated  in  the 
amendatory  act  is  repealed,  but  that  part  of  the  origi- 
nal enactment  which  is  repeated  remains  the  same  as 
if  there  had  been  no  amendment. 

The  act  of  March  21,  1895,  supra,  in  no  manner 
changed  or  lessened  the  duties  and  responsibilities 
which  the  law  in  force  at  the  time  of  appellant's  elec- 
tion imposed  upon  him  as  ex  officio  tax  collector  of  the 
city  of  Spokane,  and  in  so  far  as  it  attempted  to  de- 
prive him  of  the  compensation  which  the  law  in  force 
at  the  time  of  his  election  provided  for  the  perform- 
ance of  such  duties,  it  was  and  is  in  conflict  with  §  8, 
art.  11,  of  the  constitution,  supra,  and  hence  inopera- 
tive and  void. 

The  judgment  appealed  from  must  be  reversed  and 
the  cause  remanded  with  directions  to  the  lower  court 
to  award  the  peremptory  writ  as  prayed  for. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 
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[No.  2261.    Decided  May  14,1896.] 

The  City  of  Seattle,  Respondent,  v.  G.  A.  Hill  et  aJ., 
Defendants,  Alonzo  Hull,  Appellant. 

PUBLIC  improvements  —  LIEN  OF  AB8ESBMENT8  —  PRIORITY  OVER  MORT- 

GAQE. 

The  lien  of  an  assesement  lor  a  local  improvement  is  superior  to 
a  prior  mortgage  on  the  property,  under  Laws  1893,  p.  169,  §  8,  pro- 
viding that  such  assessments  shall  be  a  part  of  the  tax  due  on  such 
property  and  shall  be  collected  as  other  taxes,'*  and  Laws  1893,  p. 
358,4  79,  providing  that  the  lien  of  taxes  shall  be  superior  to  the  lien 
of  mortgages. 

Appeal  from  Superior  Court,  King  County  —  Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

De  Bruler  &  Jackson,  for  appellant. 
W.  T.  Scott,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  act  of  March  9, 1893,  (Laws,  p. 
281)  authorizes  cities  in  this  state  to  issue  improve- 
ment bonds  in  payment  of  the  cost  and  expense  of 
local  improvements,  etc.,  and  provides  that  such 
bonds,  when  issued  to  the  contractor  constructing  the 
improvement  or  sold  in  the  manner  authorized  by  the 
act,  shall  transfer  to  the  contractor  or  other  owner  or 
holder  all  the  right  and  interest  of  such  city  in  and 
with  respect  to  every  such  assessment  and  the  lien 
thereby  created  against  the  property  assessed  and 
chargeable  with  the  cost  of  such  improvement.  This 
action  was  brought  by  the  respondent,  a  city  of  the 
first  class,  to  recover  the  amount  due  upon  a  local  im- 
provement bond  issued  to  the  contractor  and  by  him 
assigned  to  the  city,  and  to  foreclose  the  same  on  cer- 
tain real   estate  owned  by  the  defendants  Hill  and 
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chargeable  with  the  cost  of  such  improvement,  in 
which  action  Alonzo  Hull,  the  appellant,  was  made  a 
party. 

It  appears  that  prior  to  the  levying  of  the  assess- 
ment or  the  issuance  of  the  bond  in  question,  defend- 
ant Hill  had  executed  a  mortgage  upon  the  premises 
to  Hull.  Upon  the  trial  below  the  court  found  that 
all  of  the  proceedings  necessary  under  the  law  and 
the  charter  and  ordinances  of  said  city  to  make  the 
said  assessment  a  legal  charge  and  tax  against  the 
said  property,  including  the  letting  of  the  contract  for 
said  improvement  under  the  charter,  the  performance 
of  the  work  under  said  contract  and  the  acceptance 
thereof  by  the  board  of  public  works,  were  duly  had; 
and  entered  a  decree  foreclosing  the  assessment  bond 
against  the  property  and  giving  the  same  priority  over 
the  mortgage  to  appellant;  and  from  this  decree  the 
mortgagee  Hull  has  appealed. 

The  real  question  to  be  determined  is  whether  the 
lien  of  the  assessment  is  entitled  to  superiority  over 
appellant's  mortgage  which  was  prior  in  point  of  time. 
Appellant  insists  that  the  lien  given  for  assessments 
and  local  improvements  is  not  a  lien  of  the  force  and 
extent  of  a  tax  lien.  Whether  this  position  can  be 
maintained  can  be  determined  only  from  considera- 
tion of  the  various  provisions  of  statute  authorizing 
the  assessment  and  providing  the  manner  of  its  eu- 
forcement.  Assessments  levied  for  the  improvement 
of  a  street  are  based  upon  the  same  sovereign  power 
which  is  asserted  in  the  levying  of  general  taxes. 
People  ex  rel.  Griffin  v.  Mayor  of  Brooklyn,  4  N.  Y.  419 
(55  Am.  Dec.  266). 

On  page  433  of  Elliott  on  Roads  and  Streets,  the 
author  says: 

^'  While  it  is  true  that  an  assessment  is  not  strictly  a 
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taxy  it  is  also  true  that  it  is  levied  by  the  sovereign 
power  for  the  general  public  good.  It  is  also  true  that 
a  mortgagee  is  benefited  to  the  extent  that  the  land  is 
improved,  for  to  the  extent  that  the  land  is  improved 
to  that  extent  is  its  value  augmented.  We  cannot 
perceive  why  it  is  not  in  the  power  of  the  legislature 
to  create  a  lien  and  give  it  priority  over  all  private 
rights  or  estates.  .  .  .  Every  one  who  acquires  an 
interest  in  land  takes  it  subject  to  the  right  of  the 
sovereign  to  lay  general  taxes  upon  it  and  to  impose 
upon  it  the  burden  of  paying  the  expense  of  public  im- 
provements  which  confer  upon  the  land  a  special  benefit.*' 

It  is  undoubtedly  true  that  a  prior  mortgage  on 
real  estate  is  not  displaced  by  a  subsequent  assessment 
for  local  improvements  unless  the  statute  authorizing 
such  improvements  and  assessments  by  express  words 
or  fair  implication  otherwise  provides. 

Subdivision  1,  §  7,  art.  8,  of  the  charter  of  Seattle, 
under  which  this  assessment  was  made,  provides  that, 
''The  city  council  may  levy  and  collect  an  assessment 
upon  all  lots  and  parcels  of  land  benefited  by  such 
improvements  to  defray  the  cost  and  expense  thereof, 
which  assessment  shall  become  a  lien  upon  all  prop- 
erty liable  therefor."  Sec.  8,  art.  8,  of  such  charter, 
provides  for  the  giving  of  notice,  in  the  official  news- 
paper of  the  city,  to  interested  persons,  of  the  filing  of 
the  assessment  roll,  and  affords  an  opportunity  for  ob- 
jections, and  also  authorizes  the  council  of  the  city  to 
consider  objections  and  make  corrections  as  it  shall 
deem  just,  and  that  it  *' shall  then,  by  ordinance,  ap- 
prove such  roll,  and  shall  levy  and  assess  the  amounts 
thereof  against  each  parcel  and  lot  of  land,  declare  the 
same  a  lien  thereon,  and  shall  direct  the  city  clerk  to 
deliver  the  roll  to  the  city  comptroller,  who  shall  forth- 
with deliver  to  the  city  treasurer  a  certified  copy 
thereof,  upon  receipt  of  which  the  treasurer  shall  pro- 


490  SEATTLE  V.  HILL. 


Opinion  of  the  Court — Gtordon,  J.  [  14  Waah. 

ceed  to  collect  the  same  as  other  city  taxes  are  collected." 
Said  section  further  makes  it  the  duty  of  the  treas- 
urer to  give  ten  days'  notice  of  the  filing  of  such  roll, 
and  that  unless  payment  is  made  within  thirty  days 
from  the  date  of  such  notice  such  assessment  shall 
become  delinquent,  etc.  It  also  provides  for  a  penalty 
of  five  per  cent,  if  the  assessment  is  not  paid  before 
becoming  delinquent,  "  and  the  sums  delinquent  shall 
be  added  to  the  annual  tax  roll  for  the  current  year 
against  each  lot  and  parcel  so  delinquent,  and  with 
the  interest  collected  as  other  taxes" 

Sec.  8  of  the  act  of  March  9,  1893  (Laws,  p.  169). 
relating  to  the  assessment  and  collection  of  taxes  in 
cities  of  the  first  class,  provides  that  delinquent  local 
assessments  "  shall  be  a  part  of  the  tax  due  on  such  prop- 
ertyy  and  with  interest  shall  be  collected  as  other  taxes,'* 
Sec.  79  of  the  act  of  March  15,  1893  (Laws,  p.  358), 
provides  that  the  lien  of  all  taxes  lawfully  imposed  or 
assessed  **  shall  have  priority  to  and  shall  be  fully  paid 
and  satisfied  before  any  recognizance,  mortgage,  judg- 
ment, debt,  obligation  or  responsibility  to  or  with 
which  said  real  estate  may  become  charged  or  liable;" 
and  in  the  absence  of  such  statutory  provision  it  would 
probably  be  found  that  taxes  levied  upon  lands  take 
priority  over  every  lien  or  incumbrance.  Butler  v. 
Baily,  2  Bay,  244;  Dunlap  v,  Oallatin  County,  15  111.  7. 

It  seems  to  us  to  follow  that  assessments  for  such 
improvements  are  put  upon  the  same  footing  as  gen- 
eral taxes  upon  real  estate,  and  the  liens  created  by 
such  assessments  have  precisely  the  same  force  and 
effect.  Counsel  for  appellant  rely  mainly  upon  the 
cases  of  Cook  v.  State  for  the  use  of  the  Commissioner 
of  Drainage,  101  Ind.  446,  and  Trustees  of  Public 
Schools  V.  Shotwell,  45  N.  J.  Eq.  106  (16  Atl.  308), 
neither  of  which  cases  we  think  applicable.     The  In- 
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diana  statute  upon  which  the  decision  in  Cook  v.  State 
was  based,  specifically  provided  that  the  assessment 
'*  shall  be  a  lien  upon  the  land  so  assessed  from  the 
time  of  filing  the  petition."  And  it  appears  that  under 
the  statute  of  New  Jersey  taxes  become  a  lien  only  on 
the  estate  which  the  owner  had  at  the  time  of  the  as- 
sessment, and  that  mortgages  and  incumbrances  prior 
to  the  assessment  are  not  affected  by  the  tax.  Morrow 
V.  Dows,  28  N.  J.  Eq.  459. 

It  follows  that  the  decree  must  be  affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar,  and  Scott,  JJ., 
concur. 


[No.  2153.  Decided  May  18, 1896.] 

The  Canadian  and  American  Mortgage  and  Trust 
Company,  Respondent,  v.  W.  B.  Bloomer,  Appellant. 

MOBTGAOB8  —  BXECUTTON  BY  HUBBAND  AS  UNMARRIED  MAN  —  BBTOPPEL. 

One  who  execates  a  mortgage  representiDg  himself  to  be  a  single 
man  is  estopped  from  denying  its  validity  on  the  ground  of  his  mar- 
riage and  the  failure  of  bis  wife  to  join  therein. 

The  presumption  of  a  continuance  of  the  marriage  relation, 
shown  to  have  once  existed,  is  overcome  by  proof  that  for  more 
than  thirty  years  the  parties  have  lived  in  different  states,  and  have 
had  no  communication  with  or  knowledge  of  one  another  for  more 
than  ten  years,  while  the  alleged  wife  has  for  many  years  been  liv- 
ing with  another  man  as  his  wife  and  going  by  his  name. 

An  innocent  mortgagee  of  land  is  not  subject  to  the  claim  of  a 
wife  of  the  mortgagor,  who  fof  more  than  thirty  years  had  lived 
apart  from  him  in  another  state,  while  he  represented  himself,  and 
was  understood  in  the  locality  where  he  resided,  to  be  a  single  man. 

Appeal  from  Superior  Court,  Whitman  County. — 
Hon.  E.  H.  Sullivan,  Judge.     AflBrmed. 

Trimble  &  Pattiaon,  for  appellant. 

Chadwick,  Fullerton  &  Wyman,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Appellant  borrowed  of  the  plaintiff  a 
large  sum  of  money,  and  to  secure  the  same  executed 
a  mortgage  upon  his  farm,  in  which  mortgage  he  was 
described  as  an  unmarried  man.  In  a  suit  brought  to 
foreclose  such  mortgage  he  set  up  as  a  defense  the 
alleged  fact  that  at  the  time  of  its  execution  he  was  a 
married  man,  and  that  his  wife  did  not  join  in  the  mort- 
gage, and  claimed  that  by  reason  of  her  not  having 
joined  in  its  execution  the  mortgage  was  void  and 
could  not  be  enforced.  The  cause  was  tried  upon  the 
issues  raised  by  this  answer,  and  findings  made  by  the 
superior  court  as  to  both  fact  and  law  adverse  to  the 
claim  of  appellant,  which  findings  are  sought  to  be  re- 
versed by  this  appeal. 

It  is  not  necessary  for  the  purposes  of  this  case  that 
we  should  discuss  many  of  the  legal  questions  sought 
to  be  raised  in  the  briefs,  and  for  the  reason  that 
there  was  no  oral  argument  on  the  part  of  the  appel- 
lant while  there  was  such  argument  on  the  part  of  the 
respondent,  we  shall  content  ourselves  with  discussing 
only  those  questions  which  are  necessarily  involved- 
After  an  examination  of  the  facts  shown  by  the 
record,  as  to  which  there  is  little  dispute,  we  are  satis- 
fied that  the  decree  of  the  lower  court  can  be  sustained 
upon  any  one  of  several  distinct  propositions:  (1) 
For  the  reason  that  under  the  circumstances  of  this 
case  the  appellant  is  estopped  from  denying  the  valid- 
ity of  the  mortgage,  even  if  his  wife,  if  he  had  one, 
could  successfully  attack  it.  In  executing  the  mort- 
gage he  represented  himself  as  a  single  man,  and  the 
circumstances  justified  a  reliance  by  the  plaintiff  upon 
such  representation.  By  reason  thereof  he  obtained 
the  money  of  the  plaintiff,  and  relying  thereon,  plain- 
tiff paid  it  to  him;  and  this  being  so  he  is  estopped 
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from  denying  the  truth  of  that  upon  which  both  par- 
ties acted  in  the  making  and  acceptance  of  the  mort- 
gage. (2)  The  proof  failed,  for  two  reasons,  to  show 
that  he  had  a  wife  living  at  the  time  of  the  execution 
of  the  mortgage:  First,  there  was  no  sufficient  proof 
that  the  marriage  relation  had  ever  been  entered  into 
between  himself  and  the  woman  whom  he  claimea  to 
have  been  his  wife.  It  is  true  he  testified  in  general 
terms  that  he  was  married  to  her,  but  in  view  of  the 
circumstances  of  the  case,  that  bare  statement,  .unac- 
companied by  any  proof  of  co-habitation  between  the 
parties,  or  reputation  regarding  them,  was  not  suffi- 
cient  to  require  a  finding  on  the  part  of  the  trial  court 
that  he  and  his  alleged  wife  had  ever  been  married; 
second,  even  if  there  was  sufficient  proof  that  the  mar- 
riage relation  had  once  existed,  the  circumstances 
shown  were  sufficient  to  overcome  the  presumption 
that  a  relation  once  shown  to  exist  will  be  presumed  to 
continue  until  the  contrary  appears.  The  undisputed 
proof  shows  that  for  a  period  of  over  thirty  years  his 
alleged  wife  was  living  in  some  of  the  eastern  states, 
while  he  was  upon  the  Pacific  Coast,  during  which, 
for  periods  of  at  least  ten  years  at  a  time  there  was  no 
communication  between  them  or  knowledge  on  the 
part  of  either  that  the  other  was  alive;  that  after  the 
lapse  of  one  or  more  of  these  periods  the  alleged  wife 
was  living  with  another  man  as  his  wife  and  go- 
ing by  his  name.  These  circumstances  were  sufficient 
to  overcome  the  presumption  that  she  was  then  the 
wife  of  the  appellant,  even  if  the  marriage  had  been 
proven.  (3)  The  fact  that  for  thirty  years  or  more 
he  and  his  wife  had  not  been  living  together,  and  that 
she  had  never  been  in  this  state  where  he  had  been 
living  for  many  years,  during  all  of  which  it  had  been 
understood  that  he  was  a  single  man,  well  justified 
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the  court,  under  the  rule  laid  down  in  the  case  of 
Sadler  v.  Niesz,  5  Wash.  182  (31  Pac.  630,  1030),  in 
holding  that  the  wife  had  no  interest  in  the  property 
covered  by  the  mortgage  which  could  be  enforced 
against  an  innocent  grantee  of  the  husband. 

In  reference  to  this  question  it  is  claimed  upon  the 
part  of  the  appellant  that  the  plaintiff  had  knowledge 
of  the  fact  that  he  had  a  wife  at  the  time  the  mort- 
gage was  executed,  and  for  that  reason  was  not  an  in- 
nocent grantee.  But  the  evidence  fails  to  satisfy  us 
that  the  plaintiff  had  any  such  knowledge;  first,  for 
the  reason  that  it  does  not  sufficiently  show  that  the 
person  to  whom  it  was  alleged  such  knowledge  was 
communicated  was  the  agent  of  the  plaintiff;  and, 
second,  it  does  not  show  that  enough  was  said  to  this 
person  to  warrant  him  in  acting  upon  the  assumption 
that  the  appellant  had  a  wife.  The  most  that  what 
was  said  tended  to  show  was  that  he  was  at  one  time 
a  married  man,  but  that  he  had  not  been  living  with 
his  wife  for  more  than  thirty  years,  and  did  not  claim 
that  she  was  his  wife  at  that  time,  but,  on  the  con- 
trary, stated  that  which  might  well  lead  to  the  belief 
that  there  had  been  a  divorce  between  them. 

The  decision  of  the  trial  court  could  probably  be 
justified  for  other  reasons  sufficiently  apparent  from 
an  inspection  of  the  record,  but  what  we  have  said  is 
sufficient  to  show  that  in  our  opinion  the  trial  court 
was  abundantly  justified  in  decreeing  a  foreclosure  of 
the  mortgage.  Such  decree  will  therefore  be  in  all 
things  affirmed. 

Scott,  Dunbar,  Anders  and  Gordon,  JJ.,  concur. 
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14    496 
[No.  2207.    Decided  May  18, 1806.1  |e38    371 

The  State  of  Washington,  on  the  Relation  of  J.  Sum* 
merfieldy  Appellant^  v.  Horace  W.  Tyler,  Auditor  of 
Spokane  County y  Respondent. 

GARNISHMENT  —  LIABILITY  OF  COUNTY  TO  PBOCEBB — COLLATERAL  AT- 
TACK. 

A  jadgment  against  a  county  as  garnishee  defendant  is  void  on 
collateral  attack,  when  the  statutes  do  not  make  a  county  subject  to 
garnishee  process. 

A  county  is  not  liable  to  garnishment  unless  made  so  by  express 
statutory  provision. 

The  fact  that  corporations  are  named  by  statute  as  among  those 
upon  whom  process  in  garnishment  may  be  served  does  not  apply  to 
municipal  corporations,  unless  they  are  expressly  included. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

Samuel  R,  Stern,  for  appellant. 
J.  W.  Feighan,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — By  this  proceeding  relator  sought  to 
compel  the  payment  of  a  judgment  against  Spokane 
county.  Such  proceedings  were  had  and  such  a  show- 
ing made  as  to  entitle  relator  to  the  relief  sought  if 
the  judgment  was  such  that  it  could  be  enforced 
against  the  county.  Such  judgment  was  rendered 
more  than  a  year  before  the  commencement  of  this 
proceeding  and  was  so  rendered  in  the  superior  court 
for  Spokane  county,  and  no  appeal  had  been  prosecuted 
therefrom.  It  follows  that  any  error  which  may  have 
been  committed  by  the  court  in  which  such  judgment 
was  rendered  in  the  action  would  constitute  no  defense 
to  this  proceeding  unless  the  error  was  of  such  a  na- 
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ture  as  to  render  the  judgment  void.  Appellant  might 
safely  concede  that  error  was  committed  in  the  rendi- 
tion of  the  judgment  and  yet  be  entitled  to  the  relief 
prayed  for.  The  only  ground  on  which  the  respond- 
ent could  successfully  defend  was  that  the  judgment 
was  absolutely  void  for  want  of  jurisdiction. 

It  is  not  claimed  but  that  process  was  regularly 
served  in  the  action  in  which  such  judgment  was  ren- 
dered. Hence,  if  the  complaint  was  such  as  to  give 
the  court  jurisdiction  of  subject  matter  which  under 
any  circumstances  could  be  the  foundation  of  a  judg- 
ment against  the  county,  it  must  follow  that  jurisdic- 
tion of  the  subject  matter  and  of  the  person  of  the 
defendant  had  been  obtained  in  the  action  in  which 
the  judgment  was  rendered  and  that  for  that  reason  it 
was  not  void  but,  at  most,  simply  voidable. 

It  appeared  from  the  papers,  as  well  as  from  the 
process  served  upon  the  county  in  the  action  in 
which  the  judgment  was  rendered,  that  it  was  sought 
to  charge  the  county  by  garnishee  process  as  a  debtor 
of  the  principal  defendant  in  the  action,  and  it  is 
claimed  on  the  part  of  the  respondent  that  there  is  no 
power  in  any  court  to  render  a  judgment  against  a 
county  as  garnishee  defendant.  The  appellant  con- 
tends that  a  county  is  subject  to  garnishment  the  same 
as  a  private  corporation,  and  that,  if  it  is  not,  the 
judgment  rendered  against  it  was  only  erroneous  and 
not  void;  that,  the  subject  of  garnishment  being  with- 
in the  jurisdiction  of  the  superior  court,  it  had  juris- 
diction of  the  subject  matter,  and,  having  obtained 
jurisdiction  of  the  person  of  the  county  by  the  service 
of  process,  had  such  jurisdiction  of  the  subject  matter 
and  of  the  person  of  the  respondent  as  to  authorize  it 
to  enter  a  judgment. 

It  is  familiar  law  that  a  judgment  rendered  in  an 
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action  in  which  a  court  has  jurisdiction  of  the  person 
upon  a  complaint  which  does  not  state  a  cause  of  ac- 
tion is  not  void  but  simply  erroneous,  and  it  is  upon 
this  principle  that  the  contention  of  the  appellant, 
that  the  judgment  in  question  is  not  void,  is  founded. 
But,  in  our  opinion,  if  the  county  was  not  subject 
to  garnishee  process,  the  complaint  in  the  action  in 
which  the  judgment  in  question  was  rendered  not 
only  failed  to  state  a  cause  of  action,  but  affirmatively 
showed  that  no  judgment  could  be  rendered  thereon 
against  the  county.  It  must  be  conceded  that  if', 
under  the  legislation  of  the  state,  the  county  could 
not  be  sued  at  all,  a  judgment  rendered  against  it 
would  be  absolutely  void,  and,  in  our  opinion,  a 
judgment  will  be  equally  void  which  was  rendered 
in  a  proceeding  to  which  the  county  could  not  under 
the  law  be  made  a  party.  If  the  process  served  upon 
the  county  was  one  which  was  not  authorized  by  the 
statute,  no  rights  could  be  obtained  by  such  service. 
If  it  commanded  the  county  to  do  that  which  under 
the  statute  it  had  no  right  to  do,  it  was  without  force. 
It  follows  that,  in  our  opinion,  the  court  had  no  juris- 
diction of  any  subject  matter  which  could  authorize 
a  judgment  against  the  county,  and  likewise  had  no 
such  jurisdiction  of  the  person  of  the  county  as  to 
authorize  the  entry  of  judgment  against  it  if  the 
county  was  not  subject  to  garnishment.  If  on  the 
other  hand  it  was  subject  to  garnishment,  the  claim 
that  the  judgment  was  void  by  reason  of  the  fact  that 
the  particular  debt  which  was  sought  to  be  reached 
was  not  subject  to  garnishment  cannot  be  sustained; 
Such  a  fact  might  be  sufficient  to  show  that  the  court 
committed  error  in  the  rendition  of  the  judgment, 
but  would  not  be  sufficient  to  show  that  it  acted  with- 
out jurisdiction  in  so  doing.     It  follows  that  the  ma- 

32  —  14  WA8B. 
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terial  question  is  as  to  whether  or  not  a  county  is 
under  our  statute  subject  to  garnishment. 

This  is  an  important  question  and  has  been  elabo- 
rately argued  by  counsel.  The  authorities  upon  the 
subject  are  not  entirely  uniform,  but  from  the  cases 
cited  in  the  briefs  and  from  such  other  cases  as  we 
have  been  enabled  to  examine,  we  are  satisfied  that  an 
overwhelming  weight  of  authority  is  in  favor  of  the 
proposition  that  counties  are  not  subject  to  garnish- 
ment. *  It  is  held  that  a  county  is  organized  for  public 
purposes  and  should  not  be  made  the  instrument  by 
the  aid  of  which  to  obtain  private  ends;  that  public 
policy  will  not  permit  the  business  of  such  a  corpora- 
tion to  be  interfered  with  by  private  parties  in  the 
pursuit  of  their  own  private  objects;  that  for  these 
and  other  reasons  such  corporations  are  not  subject  to 
this  process  unless  the  legislature  has  by  express  en* 
actment  so  provided;  that  the  intention  of  the  legis- 
lature to  so  provide  will  not  be  inferred  from  the  fact 
that  it  has  authorized  such  corporations  to  be  sued, 
nor  from  the  fact  that  it  is  provided  in  the  act  relat- 
ing to  garnishment  that  corporations  are  subject 
thereto. 

The  reasons  above  outlined  were  well  stated  by  Mr. 

Justice  Lawrence  in  delivering  the  opinion  of  the 

court  in  the  case  of  Merwin  v.  City  of  Chic<igOf  45  IlL 

133  (92  Am.  Dec.  204),  in  which  that  learned  judge 

made  use  of  the  following  language: 

''A  large  and  growing  city  like  Chicago  must  con- 
stantly have  hundreds  of  persons  in  its  employment, 
and  if  the  city  cannot,  at  short  intervals,  make  a  set- 
tlement of  these  multitudinous  accounts,  but  is  liable 
to  be  drawn  into  court  at  the  suit  of  every  creditor  of 
its  numerous  employees,  it  will  not  only  be  engaged 
in  much  expensive  and  vexatious  litigation,  in  which 
it  has  no  interest;  but,  if  unable  to  safely  pay  its  em- 
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ployees  and  contractors,  it  may  lose  the  services  of  per- 
sons that  may  be  of  much  value.  We  understand, 
however,  the  counsel  for  the  appellant  to  concede  that 
money  due  municipal  officers,  agents  or  contractors  is 
not  liable  to  garnishment,  but,  it  is  insisted,  if  the  city 
had  been  required  to  answer,  the  alleged  indebtedness  in 
the  present  case,  would  not  have  fallen  in  either  of  these 
classes.  But,  in  our  opinion,  the  city  should  not  be 
subjected  to  this  species  of  litigation,  no  matter  what 
may  be  the  character  of  its  indebtedness.  If  we  hold 
it  must  answer  in  all  these  cases,  and  the  exemption 
from  liability  be  allowed  to  depend  in  each  case  upon 
the  character  of  the  indebtedness,  we  still  leave  it  lia- 
ble to  a  vast  amount  of  litigation  in  which  it  has  no 
interest,  and  obliged  to  spend  the  money  of  the  people 
and  the  time  of  its  officials  in  the  management  of  mat- 
ters wholly  foreign  to  the  object  of  its  creation.  A 
municipal  corporation  cannot  be  properly  turned  into 
an  instrument  or  agency  for  the  collection  of  private 
debts.  It  exists  simply  for  the  public  welfare,  and 
cannot  be  required  to  consume  the  time  of  its  officers 
or  the  money  in  its  treasury  in  defending  suits,  in  or- 
der that  one  private  individual  may  the  better  collect 
a  demand  due  from  another.  A  private  corporation 
must  assume  the  same  duties  and  liabilities  as  private 
individuals,  since  it  is  created  for  private  purposes. 
But  a  municipal  corporation  is  a  p^rt  of  the  govern- 
ment. Its  powers  are  held  as  a  trust  for  the  common 
good.  It  should  be  permitted  to  act  only  with  refer- 
ence to  that  object  and  should  not  be  subjected  to 
duties,  liabilities  or  expenditures,  merely  to  promote 
private  interest  or  private  convenience." 

If  what  was  said  in  this  case  was  true  as  to  a  strictly 
municipal  corporation  like  a  city,  it  is  much  more  true 
as  to  a  quasi  municipal  corporation  such  as  a  county, 
for  the  reason  that  the  latter  is  an  involuntary  corpor- 
ation organized  exclusively  in  the  interest  of  the  pub- 
lic and  as  an  agency  of  the  state,  while  the  former  may 
be  held  to  be  organized  in  some  sense  for  the  private 
benefit  of  its  inhabitants. 
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To  a  like  effect  and  founded  upon  substantially  the 
same  course  of  reasoning  are  the  following  cases: 
Switzer  v.  City  of  Wellington,  40  Kan.  250  (10  Am.  St. 
196,  19  Pac.  620);  Wallace  v.  Lawyer,  54  Ind.  501  (23 
Am.  Rep.  661);  McDougal  v,  Hennepin  County,  4  Minn. 
184;  State  v.  Eberly,  12  Neb.  616  (12  N.  W.  96);  flaw- 
thorn  V.  City  of  St.  Louis,  11  Mo.  59  (47  Am.  Dec.  141); 
Erie  v.  Knapp,  29  Pa.  St.  173;  Mayor,  etc,,  of  Mobile  v. 
Rowland,  26  Ala.  498;  Mayor  of  Baltimore  v.  Root,  8 
Md.  95  (63  Am.  Dec.  692) ;  Bumham  v.  City  of  Fond 
du  Lac,  15  Wis.  193  (82  Am.  Dec.  668);  Buffham  v.  City 
of  Racine,  26  Wis.  449 ;  School  Dist.  v.  Oage,  39  Mich. 
484  (33  Am.  Rep.  421);  McLellan  v.  Young,  54  Ga.  399 
(21  Am.  Rep.  276);  Merrell  v.  CampbeU,  49  Wis.  535 
(35  Am.  Rep.  785,  5  N.  W.  912). 

In  his  reply  brief  coundel  for  appellant  has  sought 
to  show  that  some  of  these  cases  are  not  in  point  by 
reason  of  the  fact  that  they  were  decided  upon  appeal 
from  judgments  holding  municipal  corporations  liable, 
and  were  therefore  rightfully  decided  even  though  the 
lower  court  had  jurisdiction  to  render  the  judgments,  if 
such  judgments  were  erroneous.  But  the  language  of 
the  opinions  in  the  cases  thus  referred  to  clearly  shows 
that  such  corporations  were  not  subject  to  garnishment 
at  all,  and  that  by  reason  of  this  fact  they  were  under 
no  obligation  to  answer  when  served  with  garnishee 
process. 

The  case  of  Merwin  v.  Chicago,  supra,  is  a  fair  rep- 
resentative of  this  class,  for  while  the  questions  there- 
in were  raised  upon  appeal,  the  action  of  the  lower 
court  in  dismissing  the  city  without  requiring  it  to 
answer  was  sustained,  and  this  could  only  have  been 
done  upon  the  theory  that  the  fact  that  it  was  such 
city  was  sufficient  to  excuse  it  from  answering,  and 
this  could  only  have  been  so  by  reason  of  the  fact 
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that  under  no  circumstances  was  it  liable  in  such  a 
proceeding;  for,  if  it  was  liable  at  all,  it  would  have 
been  necessary  for  it  to  have  made  a  showing  before 
it  was  entitled  to  be  discharged. 

Appellant  has  attempted  to  show  that  other  cases 
are  not  in  point  by  reason  of  the  fact  that  their  deci- 
sion depended  upon  the  statutes  of  the  state  in  which 
they  were  rendered,  but  a  careful  comparison  of  the 
statutes  of  such  states  with  ours  clearly  shows  that  in 
most,  if  not  all,  of  them  the  provisions  are  such  that 
they  would  better  authorize  a  holding  that  municipal 
corporations  were  liable  to  garni^mentthan  would  the 
provisions  of  our  statute.  In  all  of  them  there  is  as 
broad  a  provision  as  to  suing  and  being  sued,  and  the 
acts  providing  for  garnishee  or  trustee  process  cover 
corporations  in  language  which  would  better  authorize 
the  inclusion  of  those  for  municipal  purposes  than 
does  the  language  in  our  statute. 

Under  all  of  the  authorities  we  are  satisfied  that 
the  law  is  and  should  be  that  municipal  corporations, 
and  especially  counties,  are  not  liable  to  garnishment 
unless  made  so  by  express  statutory  provision,  and 
that  such  statutory  provision  does  not  exist  by  reason 
of  the  fact  that  corporations  are  named  as  among 
those  upon  whom  process  in  garnishment  may  be 
served  unless  municipal  corporations  are  expressly 
provided  for. 

It  follows  that  the  judgment  sought  to  be  enforced 
in  this  proceeding  was  void  and  that  the  action  of  the 
superior  court  in  refusing  the  relief  sought  must  be 
affirmed. 

Dunbar,  Andbrs  and  Gordon,  JJ.,  concur. 
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[No.  2134.    Decided  May  20,  1806.] 

National  Bank  of  Commerce  of  Tacoma,  Respondent^ 
V.  Julius  Galland  et  aL,  Appellants. 

removal  op  causes  —  COKTINUANCB  —  BYIDEMCE  —  OROANIZATION  OP 
NATIONAL  BANK  —  INDORSEMENT  AND  OUABANTT  OF  NOTE  —  DIRBCTBO 
VERDICT. 

A  defendant  is  not  entitled  to  the  removal  of  a  canse  from  the 
state  to  the  federal  courtSy  either  by  reason  of  the  fact  that  he  is  a 
non-resident,  when  some  of  the  defendants  are  residents  of  the  state, 
or  that  the  action  is  prosecuted  by  a  national  bank,  since  by  act  of 
congress  such  banks  are,  for  purposes  of  jurisdiction,  considered  as 
residents  of  tbe  state  where  organiised. 

The  subsequent  appearance  of  another  defendant  after  issues 
have  been  joined  and  the  case  set  for  trial  as  to  some  of  the  defend- 
ants upon  whom  prior  service  had  been  had,  will  not  entitle  the  lat- 
ter, under  Code  Proc.,  §177,  to  have  the  case  delayed  for  the 
making  up  of  issues  as  to  the  defendant  subsequently  appearing. 

A  certificate  of  the  organization  of  a  national  bank  issued  by  the 
comptroller  of  the  currency  is  competent  evidence  to  show  tlie  in- 
corporation of  the  bank. 

A  guaranty  of  payment  written  on  the  back  of  a  promissory 
note  and  subscribed  by  the  payee's  name  constitutes  a  transfer  of 
the  title  of  the  note  to  the  person  who  buys  it  under  such  guaranty. 

Where  the  evidence  would  have  justified  a  court  in  discharging 
the  jury  and  rendering  judgment  for  plaintiff,  the  fact  that  the  court 
directed  the  jury  to  bring  in  a  verdict  for  plaintiff  is  without  preju- 
dice. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     Affirmed. 

H.  M.  Herman,  for  appellants. 
Blake  &  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — This  action  was  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory  note  made 
by  the  defendants  Galland  in  their  firm  name  of  Gal- 
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land  Brothers  to  John  Barke,  which  it  was  alleged 
had  been .  transferred  to  the  plaintiff  by  a  guaranty 
of  payment  indorsed  upon  the  back  of  the  note.  At 
the  time  the  issues  upon  which  the  cause  went  to  trial 
were  joined  only  three  of  the  defendants  had  been 
served  with  process.  The  particular  nature  of  the 
issues  will  sufficiently  appear  from  what  will  be  said 
in  regard  to  the  errors  relied  upon  for  the  reversal  of 
the  judgment. 

After  the  issues  as  to  the  defendants  who  had  ap* 
peared  had  been  fully  made  up  and  the  cause  set  down 
for  trial,  one  of  the  other  defendants,  Samuel  Galland, 
appeared  in  the  action  and  filed  a  petition  setting  up 
the  facts  that  he  was  a  non-resident  of  the  State  of 
Washington  and  that  the  action  was  being  prosecuted 
by  a  bank  organized  under  the  laws  of  the  United 
States,  and  claimed  the  right  to  have  the  cause  trans- 
ferred to  the  federal  court.  And  the  action  of  the 
court  in  denying  this  petition  is  the  first  error  as- 
signed. The  non-residence  of  the  petitioner  furnished 
no  ground  for  such  transfer  for  the  reason  that  some 
of  his  co-defendants  were  residents  of  this  state;  nor 
did  the  fact  that  the  action  was  being  prosecuted  by  a 
national  bank  entitle  him  to  have  the  cause  tried  in  a 
federal  court.  It  may  well  be  doubted  whether  or  not 
the  fact  that  the  plaintiff  was  organized  under  the 
laws  of  the  United  States  would  have  been  sufficient 
to  show  that  a  question  arising  under  such  laws  was 
to  be  determined,  within  the  meaning  of  the  act  of 
congress  relating  to  the  removal  of  causes  from  state 
courts.  But,  if  it  did,  the  right  to  have  a  cause  re- 
moved by  reason  of  such  fact  was  expressly  negatived 
by  §4  of  the  act  of  August  13,  1888  (25  Statutes  at 
Large,  436),  which  in  express  terms  provided  that 
national  banks  should  for  the  purposes  of  jurisdiction 
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be  considered  as  citizens  of  the  state  in  which  they 
were  organized,  and  should  not  be  entitled  to  have 
a  cause  in  which  they  were  interested  removed  to  the 
federal  court  except  in  cases  in  which  other  citizens 
would  be  entitled  to  such  removal.  Substantially  the 
same  provision  was  contained  in  the  act  of  1882,  re- 
lating to  the  organization  of  national  banks,  and  in 
Cooper  V,  Leather  ManufWs*  National  Bank,  29  Fed. 
161,  it  was  expressly  held  that  the  effect  of  this  pro- 
vision was  to  prevent  a  national  bank  from  having  a 
case  transferred  to  the  federal  court  by  reason  of  the 
fact  that  it  was  organized  under  the  laws  of  the  United 
States,  and  if  the  bank  was  not  entitled  to  such  re- 
moval the  other  party  to  the  suit  would  not  be. 

At  the  time  the  defendant  Samuel  Galland  appeared, 
defendants  asked  that  the  cause  be  continued  until  the 
issues  should  be  made  up  as  to  him.  The  court  de- 
nied this  request,  and  upon  this  denial  is  founded  the 
second  assignment  of  error.  If  there  had  been  no 
change  in  the  common  law  rule  there  would  be  force 
in  this  claim,  but  under  the  provisions  of  §  177,  Code 
Proc,  the  plaintiff  had  the  right  to  proceed  to  judg- 
ment against  the  defendants  served  even  though  such 
service  was  never  made  on  the  other  defendants,  and, 
if  it  had,  it  could  not  be  deprived  of  the  right  to  have 
the  issues  determined  at  the  time  which  had  been  set 
for  their  trial  by  the  fact  that  a  day  or  two  before  one 
of  the  other  defendants  had  appeared  in  the  action. 
Under  said  section,  the  court  had  a  right  to  settle  the 
issues  as  between  the  plaintiff  and  the  defendants 
served,  and  to  set  the  case  for  trial,  and  this  having 
been  done  before  the  other  defendant  had  appeared, 
the  fact  of  his  appearance  would  not  entitle  the  de- 
fendants as  to  whom  issues  had  been  joined  to  delay 
their  determination. 
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The  next  error  alleged  is  that  the  court  erroneously 
admitted  iu  evidence  the  certificate  of  organization  of 
the  plaintiff  issued  by  the  comptroller  of  the  currency. 
This  certificate  was  one  which  the  law  required  the 
comptroller  to  make,  and  in  our  opinion  was  compe- 
tent evidence  tending  to  show  the  incorporation  of  the 
plaintiff.  But,  if  it  was  not,  the  undisputed  faqts 
were  sufficient  to  show  such  organization,  without  the 
aid  of  such  certificate,  under  the  rule  announced  in 
the  case  of  Yakima  National  Bank  v.  Knipe,  6  Wash. 
848  (33  Pac.  834);  hence  the  admission  of  the  certifi- 
cate, even  if  it  was  not  competent  evidence,  would  fur- 
nish no  ground  for  the  reversal  of  the  judgment. 

The  fourth,  fifth,  sixth  and  seventh  assignments  of 
error  all  depend  upon  the  question  as  to  whether  or 
not  any  competent  evidence  was  offered  tending  to 
show  that  the  note  had  never  been  the  property  of  the 
plaintiff  or  that  it  derived  title  after  the  maturity  of 
the  note.  The  basis  of  the  contention  of  the  appel- 
lants that  such  evidence  was  offered  was  that  the  in- 
dorsement upon  the  note  was  not  such  as  to  transfer 
the  title  thereto,  their  claim  being  that,  by  reason  of 
the  fact  that  above  the  name  of  the  payee  written  upon 
the  back  of  the  note  was  a  guaranty  of  payment  in- 
stead of  the  contract  of  indorsement  express  or  im- 
plied, title  did  not  pass.  It  is  true  that  a  guaranty  of 
the  payment  of  a  note  does  not  necessarily  include  a 
contract  of  indorsement,  but  when  such  guaranty  is 
written  upon  the  back  of  the  note  in  general  terms 
and  signed  by  the  payee  named  therein,  the  universal 
custom  is  to  treat  such  contract  of  guaranty  as  a  trans- 
fer of  the  title  of  the  payee  to  the  person  to  whom  the 
guaranty  is  made.  But  if  this  note  had  never  been 
so  indorsed  as  to  transfer  the  legal  title,  that  fact 
would  not  aid  the  appellants.     The  undisputed  proof 
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showed  that  the  note  had  been  bought  by  the  plaintiff 
of  the  payee  for  an  adequate  consideration,  and  that 
knowledge  of  this  fact  had  been  brought  home  to  the 
makers  long  before  they  acquired  the  rights  against 
the  payee  which  they  sought  to  interpose  as  a  defense 
to  the  action.  Like  undisputed  proof  showed  that  the 
plaintiff  bought  the  note  of  the  payee  within  a  month 
after  it  was  made  and  long  before  it  was  due.  It  fol- 
lows, that,  as  between  the  makers  of  the  note  and  the 
plaintiff,  the  plaintiff  was  the  owner  and  entitled  to 
enforce  the  note  in  accordance  with  its  terms,  even 
though  they  had  a  defense  to  it  in  the  hands  of  the 
payee.  Consequently,  all  the  proof  offered,  the  rejec- 
tion of  which  is  assigned  as  error,  was  rightfully  ex- 
cluded. 

Defendants  sought  to  prove  that  even  if  the  plain* 
tiff  had  become  the  owner  of  the  note  by  transfer 
from  the  payee  it  was  not  the  owner  at  the  time  the 
action  was  brought  by  reason  of  the  fact  that  it  had 
indorsed  the  same  to  the  bank  of  Wells,  Fargo  &  Go. 
But  the  circumstances  surrounding  the  indorsement 
to  that  bank  were  so  explained  by  undisputed  proof 
that  there  was  no  testimony  upon  which  to  found  the 
claim  that  the  plaintiff  was  not,  at  the  time  of  the 
commencement  of  the  action,  the  owner  of  the  note. 

The  eighth  assignment  of  error  presents  the  same 
question  as  did  the  first;  the  ninth  the  same  as  the 
second;  the  tenth  substantially  the  same  questions  as 
the  fourth,  fifth,  sixth  and  seventh.  The  eleventh  is 
founded  upon  the  action  of  the  court  in  submitting 
the  question  of  attorneys'  fees  to  the  jury,  but  whether 
or  not  the  action  of  the  court  in  so  doing  was  regular, 
it  is  evident  from  the  entire  case  that  the  defendants 
were  not  injured  thereby. 

In   the  twelfth  assignment  it  is  claimed  that  the 
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court  erred  in  instructing  the  jury  to  find  a  verdict  for 
the  plaintiff,  when  by  law,  if  the  plaintiff  was  entitled 
to  the  verdict  in  the  opinion  of  the  judge,  it  was  his 
duty  to  discharge  the  jury  and  render  judgment  for 
the  plaintiff,  but  if  the  facts  would  have  warranted 
the  court  in  taking  the  case  from  the  jury  and  reitder- 
ing  judgment  itself,  we  are  unable  to  see  how  defend- 
ants were  injured. 

The  thirteenth  assignment  of  error  grows  out  of  the 
motion  for  a  new  trial  and  presents  no  question  not 
already  discussed.  No  substantial  error  is  shown  by 
the  record  and  the  judgment  will  be  affirmed. 

Dunbar,  Scott  and  Gordon,  JJ.,  concur. 


[No.  2154.    Decided  May  20,  1S96.] 

The  Solicitors'  Loan  A  Trust  Company,  Appellant^ 
V.  Samuel  C.  Robins  et  tu;..  Respondents. 

MOBTOAOU  —  UABILmr  09  6BAMTEB  OP  MORTOAGBD  PREHI8B8. 

On  foreclosure  of  a  mortgage  apon  land  which  had  been  subse- 
quently conveyed  by  the  mortgagor  to  another,  who  assumed  pay- 
ment of  the  mortgage,  the  grantee  and  his  wife,  when  such  land  is 
their  community  property,  are  subject  to  a  deficiency  judgment 
which  may  be  enforced  against  their  community  property  and  the 
separate  property  of  the  husband.    (  Dunbab,  J.,  dissents.) 

« 

Appeal  from  Superior  Court,  Douglas  County. — 
Hon.  Wallace  Mount,  Judge.     Reversed. 

P.  THllinghast,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  foreclose  a 
mortgage  on  certain  real  estate,  executed  by  the  de- 
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fendants  Tyler  and  wife  to  the  plaintiff.  Subsequent 
to  giving  the  mortgage  they  conveyed  the  land  to  re- 
spondent Samuel  G.  Robins.  The  deed  excepted  the 
mortgage  in  question  from  the  warranty  clause  and 
contained  a  statement  that  the  grantee  assumed  and 
agre%d  to  pay  the  mortgage  debt.  The  complaint  al- 
leged this  and  also  that  the  same  was  the  community 
debt  of  Robins  and  his  wife.  This  allegation  was  not 
denied  by  either  of  them,  but  they  disclaimed  any 
interest  in  the  lands,  and  the  court  dismissed  the  ac- 
tion as  to  them,  whereupon  the  plaintifif  appealed. 

No  brief  has  been  filed  or  appearance  made  by  the 
respondents  in  this  court,  and  we  are  called  upon  to 
decide  the  case  on  the  brief  and  argument  of  the  ap- 
pellant. From  the  authorities  cited,  only  one  of  which 
we  shall  call  attention  to,  we  are  of  the  opinion  that 
the  plaintiff  was  entitled  to  a  personal  judgment 
against  the  respondents,  Samuel  C.  and  Helena  Rob- 
ins, enforcible  against  their  community  property  and 
the  separate  property  of  Samuel  C.  Robins,  for  any 
deficiency  that  might  remain  after  selling  the  mort- 
gaged property. 

In  Keller  v.  Ashford,  133  U.  S.  610  (10  Sup.  Ct.  494), 
it  is  held  that,  under  the  weight  of  authority,  the 
mortgagee  is  entitlediin  some  form  to  enforce  such  an 
agreement  against  the  grantee,  on  the  ground  that  as 
between  a  mortgagor  and  his  grantee  in  such  instances 
the  grantee  becomes  the  principal  for  the  payment  of 
the  debt,  and  as  between  them  the  position  of  the 
mortgagor  is  that  of  a  surety,  and  that  in  equity  a 
creditor  is  entitled  to  the  benefit  of  any  obligation  or 
security  given  by  the  principal  to  the  surety  for  the 
payment  of  the  debt. 

It  is  not  necessary  in  this  case  to  decide  more  than 
that  the  plaintiff  is  entitled  to  a  deficiency  judgment 


soLiorroRS'  loan  a  trust  go.  v.  robins.     509 

May  1896.  ]  Dissenting  Opinion  —  Dunbab,  J. 

against  the  respoudents  Robins  and  wife,  for  that  is 
all  the  plaintiff  seeks. 

The  judgment  is  reversed  and  the  cause  remanded 
for  disposition  in  accordance  with  the  foregoing. 

HoYT,  C.  J.,  and  Gordon,  J.,  concur. 

Dunbar,  J.  {dissenting). — I  am  unable  to  agree  with 
the  conclusion  reached  by  the  majority  in  this  case, 
and,  while  conceding  that  probably  the  weight  of  au- 
thority sustains  that  conclusion,  it  seems  to  me  to  be 
illogical  and  wrong.  There  is  no  privity  between  the 
mortgagor  and  the  grantee.  They  are  strangers  to 
each  other,  and  under  what  principle  of  law  or  by 
what  legal  deduction  the  mortgagor  has  a  right  to 
claim  a  judgment  against  the  grantee  I  am  at  a  loss  to 
understand,  even  from  a  perusal  of  the  cases  sustain- 
ing  the  doctrine,  and  from  the  case  decided  by  the 
United  States  Supreme  Court,  cited  by  the  majority. 
It  cannot,  it  must  be  conceded,  be  based  on  the  theory 
of  privity.  The  clause  in  the  deed  providing  for  the 
payment  by  the  grantee  is  purely  for  the  benefit  of 
the  mortgagor,  if  it  can  be  construed  for  the  benefit  of 
any  one.  It  is  in  reality  only  a  recital  in  the  deed 
which  is  unsigned  by  the  grantee,  and  if  it  can  be 
construed  to  be  a  promise  at  all  it  is  a  promise  not  in 
writing  and  therefore  falls  within  the  statute  of  frauds. 
But,  conceding  it  to  be  a  binding  promise  on  the 
grantee  so  far  as  the  mortgagor  is  concerned,  how  can 
it  be  possible  that  the  security,  which  the  mortgagee 
saw  fit  in  his  original  contract  and  in  fact  the  only 
contract  he  has  made,  to  take  for  the  payment  of  his 
debt,  can  be  increased  by  the  subsequent  action  of 
the  mortgagee,  at  least  so  as  to  bind  a  stranger  to  the 
original  contract?  It  must  be  conceded  that  no  action 
of  the  mortgagee  could  lessen  or  destroy  the  security 
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of  the  mortgagor,  and  it  is  just  as  illogical  to  conclude 
that  the  action  of  the  mortgagor  by  transfer  to  a  third 
party  can  increase  said  security. 

The  court  in  Keller  v.  Ashford^  aupra^  admits  the 
general  doctrine  that  in  equity  as  at  law  the  contract 
of  the  purchaser  to  pay  the  mortgage,  being  made 
with  the  mortgagor .  and  for  his  benefit  only,  creates 
no  direct  obligation  of  the  purchaser  to  the  mortgagee; 
but  states  that — 

"  It  has  been  held  by  many  state  courts  of  high  au- 
thority, '  in  accordance  with  the  suggestion  of  Lord 
Hardwicke  in  Paraons  v.  Freeman,  Ambler,  116,  that 
in  a  court  of  equity  the  mortgagee  may  avail  himself 
of  the  right  of  the  mortgagor  against  the  purchaser." 

This  suggestion,  it  seems  to  me,  is  exactly  in  con- 
flict with  the  rule  above  stated,  but  the  court  says: 

"  This  result  has  been  attained  by  a  development 
and  application  of  the  ancient  and  familiar  doctrine 
in  equity  that  a  creditor  shall  have  the  benefit  of  any 
obligation  or  security  given  by  the  principal  to  the 
surety  for  the  payment  of  the  debt." 

To  my  mind  there  has  been  no  development  here  at 
all,  but  one  doctrine  is  squarely  opposed  to  the  other, 
both  in  reason  and  effect.  To  allow  a  mortgagee  to 
bring  an  action  against  a  stranger  to  the  contract  and 
obtain  against  him  a  deficiency  judgment,  thereby  in- 
creasing the  security  which  he  was  entitled  to  under 
his  contract,  is  opposed  to  every  well  established  prin-  . 
ciple  of  law,  and  I  cannot  consent  to  it  until  it  be- 
comes the  established  rule  of  law  in  this  state. 
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[No  2208.    Decided  May  20, 1896.] 

Samuel  R.  Stern,  AppeUant,  v.  Washington  National 

Bank,  Respondent 

JUDOMKNT  —  BUBBEQCBNT  ACTION  —  BE8  JUDICATA. 

An  item  for  servioee  between  certain  dates,  which  the  jury  are  in- 
atructed  not  to  allow  but  npon  which  evidence  was  given  and  which 
does  not  constitute  a  separate  cause  of  action,  cannot,  after  final  judg- 
ment in  the  case  for  the  remainder  of  the  claim  sued  upon,  be  re- 
covered in  a  subsequent  action. 

One  against  whom  a  judgment  is  obtained  for  part  only  of  the 
items  claimed  is  not  obliged  to  see  that  the  judgment  recites  any- 
thing about  the  items  rejected,  in  order  to  plead  the.  judgment  as  a 
bar  to  a  subsequent  action  on  such  item. 

.    Appeal  from  Superior  Court,  Spokane    County.— 
Hon.  Cyrus  Happy,  Judge  pro  tern.    AflSrmed. 

Samuel  R.  Stern^  for  appellant. 
Blahe  &  Poat^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  by  appellant  against 
respondent  for  services  as  attorney  at  law  alleged  to 
have  been  rendered  by  appellant  for  defendant  at  his 
special  instance  and  request,  the  reasonable  price  and 
value  of  which  is  alleged  at  $2,500.00.  Among  other 
defenses  interposed  by  the  respondent  was  that  of  res 
judicata^  viz.,  an  allegation  that  on  or  about  September 
6,  1893,  the  plaintiff  commenced  an  action  against  the 
defendant  for  the  same  cause  of  action  as  that  set 
forth  in  the  complaint  herein;  and  the  pleadings  in 
the  former  case  are  set  out  in  the  case  at  bar,  includ- 
ing the  bill  of  particulars  furnished  by  the  plaintiff 
in  the  former  case. 

The  allegation  in  the  first  complaint  was  that  be- 
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tween  the  15th  day  of  February,  1893,  and  the  7th 
day  of  July,  1893,  at  the  city  of  Spokane,  Washing- 
ton, the  plaintiff  performed  services  for  the  defendant 
at  its  request  as  an  attorney  at  law,  an  itemized  state- 
ment of  which  was  attached,  made  a  part  of  the  com- 
plaint, and  marked  Exhibit  A,  and  that  the  same  were 
reasonably  worth  the  sum  of  $3,770.00.  The  bill  of 
items  furnished  and  referred  to  above  sets  forth  the 
dates  of  the  services,  including  the  following  item, 
viz., 

"June  5th  to  July  6th, 

To  all  services  and  counsel  of  every 
kind  in  all  matters  connected  with 
the  opening  and  reorganization  of 
the  Washington  National  Bank,        $2,500.00," 

with  the  footing  of  the  whole  amounts  claimed,  in- 
cluding the  above  mentioned  $2,500.00,  specified  at 
$3,770.00. 

In  the  complaint,  the  pleader  set  up  further  cause 
of  action,  alleging  that  between  certain  dates  he  had 
advanced  monev  for  defendant's  use  and  at  defend- 
ant's  request,  and  the  bill  of  items  entitled  Exhibit  B 
sets  forth  these  advancements  to  the  amount  of  $35.03, 
for  which  judgment  was  also  demanded. 

Upon  the  trial  of  the  former  cause  and  after  the 
testimony  was  all  in,  upon  motion  of  the  defendant's  at- 
torney the  jury  was  instructed  that  they  could  not  find 
for  the  plaintiff  the  sum  of  $2,500.00,  the  amount  de* 
manded  for  services  rendered  between  the  5th  of  June 
and  the  6th  of  July,  and  they  were  instructed  not  to  con- 
sider the  testimony  bearing  upon  this  proposition.  The 
jury  thereupon  returned  a  verdict  for  the  plaintiff  for 
the  sum  of  $1,305.00,  and  a  motion  for  anew  trial  hav- 
ing been  made  by  the  defendant  and  overruled  by  the 
court,  on  motion  of  plaintiff  *s  attorneys  it  was  ordered 
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that  he  have  and  recover  from  the  defendant  the  sum 
of  $1,305.00  with  his  costs  and  disbursements.  The 
present  action  is  for  the  recovery  of  the  $2,500.00  for 
services  rendered  between  the  5th  of  June  and  the  6th 
of  July,  confessedly  the  same  services  for  which  the 
suit  was  brought  in  the  first  action.  We  think  the 
contention  of  the  respondent  that  the  former  adjudi- 
cation is  a  bar  to  the  one  now  under  consideration 
must  be  sustained.  The  rule  on  this  subject  is  summed 
up  by  Freeman  on  Judgments,  §  272,  where  that  author 
says: 

"A  judgment  or  decree  is  conclusive  upon  all  causes 
of  actions  and  all  matters  of  defense  presented  by  the 
pleadings  and  not  withdrawn  before  or  during  the  trial, 
except,  1.  Where  the  plaintiff  claims  upon  several 
and  distinct  causes  of  action,  in  which  case  he  may, 
according  to  some  of  the  authorities,  maintain  a  sec- 
ond action  upon  any  one  of  those  causes  upon  which 
he  can  show  that  he  offered  no  evidence  at  the  trial  of 
the  former  case;  2.  Where  the  defendant  pleads  a 
matter  as  a  defense  which  he  might  have  successfully 
employed  as  a  cause  of  action  against  the  plaintiff." 

It  cannot  be  claimed  that  this  case  falls  within  the 
second  exception,  nor  does  it  c6me  within  the 
first  exception  even  if  we  should  be  inclined  to 
follow  the  decision  of  those  courts  holding  the  liberal 
rule  announced  by  the  author  quoted,  for  evidence  was 
introduced  upon  the  claim  which  was  taken  from  the 
jury  by  the  court,  and  more  than  all,  as  we  view  the 
pleadings  in  this  case,  this  item  was  not  pleaded  as  a 
separate  cause  of  action.  There  was  one  separate  cause 
of  action  pleaded  and  distinctly  treated  by  the  pleadings 
as  a  separate  cause  of  action,  viz.,  the  item  of  the  amount 
of  money  furnished  for  the  benefit  of  and  at  the  request 
of  the  defendant,  and  the  bill  of  items  which  was  fur- 
nished by  the  plaintiff  recognizes  this  as  a  separate  cause 

33  —  14  WASH. 
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of  action,  and  entitles  the  bill  of  particulars  filed  to  sus- 
tain that  cause,  Exhibit  B,  while  all  the  other  items 
furnished  are  furnished  under  the  title  of  Exhibit  A, 
and  in  the  bill  of  particulars  itself  the  plaintiff  al- 
leged that  no  special  contract  was  claimed  to  have 
been  made  by  the  plaintiff,  but  that  his  services  were 
simply  a  continuation  of  such  employment  as  he  had 
theretofore  had  with  the  defendant,  or  were  performed 
at  J  the  requefst  of  said  resident  directors  through  its 
cashier. 

If  the  court  erred  in  taking  from  the  jury  the  con- 
sideration of  this  testimony,  it  was  the  duty  of  the  ap- 
pellant to  have  excepted  and  appealed  from  such  de- 
cision of  the  court;  if  it  did  not  err,  of  course  the 
claim  could  not  be  sustained  in  any  event.  The  case 
of  Morgan  v,  Chicago,  M.  &  St.  P.  Ry,  Co.,  83  Wis.  348 
(53  N.  W.  741),  is  decisive  of  the  case  at  bar,  although 
we  do  not  have  to  go  to  the  full  extent  of  the  rule  an- 
nounced in  that  case  to  sustain  the  judgment  in  this. 
We  have  examined  the  cases  cited  and  relied  upon  by 
the  appellant,  but  even  if  we  should  adopt  the  law  as 
announced  by  them,  and  especially  the  case  of  Secor 
V.  Sturgia,  16  N.  Y.  548,  upon  which  appellant  mainly 
relies,  we  must  still  hold  against  his  contention,  for 
we  think  this  case  does  not  fall  within  the  rule  an- 
nounced by  any  of  those  cases.  The  action  of  the 
court  was  in  effect  a  direction  to  the  jury  to  return  a 
verdict  in  favor  of  the  defendant  for  the  item  of 
$2,500.00;  so  it  was  practically  a  finding  in  defend- 
ant's favor  so  far  as  that  item  was  concerned.  No  at- 
tempt was  made  by  the  appellant  to  have  this  item 
eliminated  from  the  complaint,  and,  if  his  contention 
were  to  prevail,  every  litigant  who  fails  to  sustain  a 
cause  of  action  alleged  could  re-litigate  the  same  cause 
of  action  in  a  new  trial.     It  is  insisted  by  the  appel- 
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lant  that  if  the  defendant  wished  to  avail  itself  of  the 
plea  of  former  adjudication,  it  should  have  taken 
pains  to  see  that  the  judgment  which  was  entered  re- 
cited a  judgment  against  the  plaintiff  with  respect  to 
the  $2,500.00  item,  or  it  should  have  entered  a  judg- 
ment upon  its  own  motion  to  withdraw  from  the  jury 
the  item  in  order  that  it  might  have  such  a  judgment 
that  it  would  be  a  bar. 

We  do  not  think  there  was  any  obligation  on  the 
part  of  the  defendant  to  supervise  the  judgment 
against  itself,  but  that  the  precautionary  measures 
were  imposed  upon  the  plaintiff  to  see  that  the  judg- 
ment rendered  was  not  a  bar  to  a  subsequent  action 
for  a  part  of  the  cause  of  action  set  forth  in  this  com- 
plaint, if  he  desired  to  avail  himself  of  the  benefit  of 
another  suit.  The  view  we  take  of  this  proposition 
renders  an  expression  of  opinion  on  the  other  propo- 
sitions involved  in  the  case  unnecessary. 

The  judgment  will  be  aflSrmed. 

HoYT,  C.  J.,  and  Scott  and  Gordon,  JJ.,  concur. . 
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The  Oregon  Mortgage  Company,  Appellant^  v.  Jo- 
seph Hersner  et  al.,  Respondents. 

HOMESTEAD  —  MORTGAGE    BY    HUSBAND    UNDER    POWSR    OF    ATTORNEY 
FROM  WIFE  —  CONSTITUTIONAL  INHIBITION  ON   BALE. 

A  husband  having  a  general  power  of  attorney  from  his  wife 
autboriiing  him  to  mortgage  aU  their  real  estate  can  make  a  valid 
mortgage  of  their  homestead,  which  is  community  property,  without 
lier  joining  in  it. 

Art.  19  of  the  constitution,  providing  that  the  legislature  shall 
by  law  protect  a  certain  portion  of  the  homestead  from  forced  8ale» 
•does  not  apply  when  the  homestead  has  been  voluntarily  incum- 
bered 
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Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Reversed. 

A,  M,  S,  Hilgard,  and  Jones,  Belt  &  Quinn,  for  ap- 
pellant. 

Adolph  Munter,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBARi  J. — The  controlling  question  in  this  case 
is  whether  a  husband,  under  a  general  power  of  attor- 
ney from  his  wife,  authorizing  him  to  mortgage  all 
their  real  estate  can  make  a  valid  mortgage  of  their 
homesteadywhich  is  community  property, without  being 
joined  by  the  wife;  and,  as  a  corollary  to  that  proposi- 
tion, whether  a  bona  fide  purchaser,  before  maturity, 
of  a  promissory  note  made  by  the  husband  and  wife, 
and  of  a  mortgage  given  by  the  husband  to  secure  the 
same  on  community  real  estate,  occupied  by  the  mak- 
ers of  the  note  as  a  homestead,  under  authority  of  a 
power  of  attorney  from  the  wife,  takes  the  same  free 
from  any  claims  of  the  wife,  either  under  the  com- 
munity property  laws  or  the  homestead  exemption 
laws.  The  trial  court  in  this  case  held  that  the  mort- 
gage was  void,  which  holding  is  alleged  as  error  by 
the  appellant. 

It  was  held  by  the  supreme  court  of  Texas,  in  Pat- 
ton  V.  King,  26  Tex.  685,  that  a  married  woman  could, 
jointly  with  her  husband,  make  a  valid  conveyance  of 
lands,  her  separate  property,  by  an  attorney  in  fact, 
duly  authorized,  by  power  of  attorney  executed  and 
acknowledged  in  the  manner  prescribed  by  law  for 
the  execution  and  acknowledgment  of  deeds  of  con- 
veyance, and  that  the  attorney  was  competent  to  make 
the  legal  acknowledgment  of  his  deed  as  such  attor- 
ney for  registration.     Substantially  the  same  proposi- 


OREGON  MORTGAGE  00.  v.  HERSNER.  517 

May,  1896.]         Opinion  of  the  Court  —  Dunbab,  J. 

tion  was  held  in  Warren  v.  Jones,  69  Tex.  462  (6  S. 
W.  775),  and  Jones  v.  Bobbins,  74  Tex.  615  (12  S.  W. 
824).  It  is  claimed  by  the  appellant  that  the  case  of 
Pation  V.  King,  supra,  is  not  exactly  in  point,  for  the 
reason  that  that  case  was  an  action  in  trespass;  but 
the  case  itself  shows  that  the  action  was  brought  for 
the  express  purpose  of  trying  the  title  which  had  been 
obtained  under  the  power  of  attorney.  It  is  also 
claimed  that  the  subsequent  cases,  mentioned  above, 
which  were  Texas  cases,  laid  down  the  same  rule,  for 
the  reason  only  that  they  considered  the  case  of  Pat- 
ton  V.  King  as  stare  decisis;  but  from  an  investigation 
of  those  cases  we  are  satisfied  that  they  fully  accord 
with  the  doctrine  previously  announced. 

In  opposition  to  this  rule  respondents  cite  Oagliardo 
V.  Dumont,  54  Cal.  496,  where  it  was  held  that,  under 
the  homestead  act,  the  alienation  of  the  homestead 
could  only  be  by  the  personal  act  of  the  husband  and 
wife,  and  a  deed  for  that  purpose  could  not  be  executed 
by  attorney.  This  decision  is  based  squarely  upon  the 
statute  of  California  then  in  existence,  which  was  to 
the  effect  that  the  wife  could  not  convey  even  her 
separate  property  unless  her  husband  joined  in  the 
conveyance,  and  the  court  bases  the  opinion  squarely 
upon  that  statute,  for  it  says: 

''Under  the  restraints  imposed  by  the  homestead 
law,  neither  the  husband  nor  the  wife  had  power  to 
transfer  the  homestead  by  a  separate  conveyance,  nor 
could  either  incumber  it  to  the  prejudice  of  the  other 
or  of  both,  or  to  the  destruction  of  the  homestead  it- 
self. The  obligation  between  them,  in  respect  to  its 
preservation,  was  reciprocal.  Neither  could,  without 
the  consent  and  concurrence  of  the  other,  alienate  or 
transfer  it.  .  .  .  As,  therefore,  a  conveyance  of 
the  homestead  by  either  spouse  would  be  invalid, 
whether  made  directly  or  indirectly,  voluntarily  or  by 
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forced  sale,  it  would  seem  to  follow  that  a  power  of  at- 
torney made  by  the  husband  to  convey  it  would  be 
also  invalid;  for,  as  the  husband  himself  cannot  dis- 
pose of  it,  he  cannot  empower  another  to  do  for  him 
what  the  law  forbids  him  to  do.  Having  no  capacity 
to  convey  it  independently  of  his  wife,  he  cannot  dele- 
gate to  another  a  power  which  he  himself  does  not 
possess.  Besides,  the  law  is  imperative  that  the  aliena- 
tion of  the  homestead  must  be  by  the  personal  act  of 
the  husband  and  wife." 

This  objection  is  not  tenable,  however,  in  this  state, 
for  our  code  (Gen.  Stat.,  §1446)  especially  provides 
that  a  husband  may  make  and  execute  a  letter  of  at- 
torney to  the  wife,  or  the  wife  may  make  and  execute 
a  letter  of  attorney  to  the  husband,  authorizing  the 
sale  or  other  disposition  of  his  or  her  community  in- 
terest or  estate  in  the  community  property,  and  as 
such  attorney  in  fact  to  sign  the  name  of  such  hus- 
band or  wife  to  any  deed,  conveyance,  mortgage,  lease, 
or  other  incumbrance,  or  to  any  instrument  necessary 
to  be  executed,  by  which  the  property  conveyed  shall 
be  released  from  any  claim  as  community  property. 
This  in  addition  to  the  provision  that  such  power 
of  attorney  may  be  made  by  either  husband  or  wife  to 
a  third  party,  to  alienate  either  interest  in  community 
property  or  the  separate  property  of  either  spouse. 
And  the  rest  of  the  California  cases  cited  simply  sus- 
tain the  doctrine  announced  by  the  court  which  grew 
out  of  the  peculiar  statutes  of  that  state.  The  case  of 
Wallace  v.  Insurance  Co.,  54  Kan.  442  (38  Pac.  489),  is 
claimed  to  be  a  parallel  case  with  the  one  at  bar,  by 
the  respondents;  and  so  it  is,  so  far  as  the  facts  in  the 
case  are  concerned.  But  that  case  was  decided,  even 
by  a  divided  court,  on  the  express  provisions  of  the 
constitution  of  Kansas,  which  requires  the  joint  con- 
sent of  husband  and  Wife  to   any  alienation  of  the 
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homestead;  and  the  court  held  that  the  joint  consent 
clearly  implied  the  concurrent  action  and  mental  ac- 
cord of  husband  and  wife,  and  that  the  provision  was 
not  incorporated  in  the  fundamental  law  for  the  bene- 
fit of  either  husband  or  wife  alone,  or  for  both  of  them 
together,  but  for  the  children  as  well,  as  a  social  unit. 
If  such  construction  as  this  should  be  placed  upon  our 
statute,  it  would  render  meaningless  the  law  empow- 
ering the  wife  to  give  a  letter  of  attorney  to  her 
husband  to  alienate  her  estate,  and  we  have  no  consti- 
tutional provision  like  that  of  Kansas.  And  so  with 
all  the  other  cases  cited. 

While  expressions  concerning  the  policy  of  the  law 
have  been  made  by  the  courts  tending  to  sustain  the 
theory  contended  for  by  the  respondents,  the  decisions 
themselves  have  been  based  either  upon  special  pro- 
visions of  the  statutes  or  constitutions  of  the  states 
wherein  the  decisions  were  rendered,  or  there  has 
been  an  absence  of  such  enactments  as  our  statutes 
furnish  on  the  subject  of  conveyance.  But,  even  if 
there  were  a  conflict  of  authority,  we  should  be  in- 
clined to  hold  that,  where  a  wife  had  given  a  husband 
a  general  power  of  attorney  to  mortgage  all  the  real 
estate  of  the  community,  such  power  would  carry  with 
it  the  authority  to  mortgage  the  homestead  as  well  as 
other  lands.  Especially  ought  this  to  be  true  where 
no  record  notice  i3  given  of  the  intention  to  hold  the 
property  mortgaged  as  a  homestead.  In  this  instance 
the  mortgage  was  given  in  1890,  and  the  declaration 
of  intention  was  not  filed  until  several  years  afterwards^ 
and  until  after  the  commencement  of  this  action. 
Certainly,  if  the  wife  has  the  power,  which,  under  the 
statute,  she  must  be  conceded  to  have,  to  delegate  the 
power  to  her  husband  to  execute  a  mortgage,  and  the 
husband  does  execute  it  in  accordance  with  the  power 
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conferred,  it  would  seem  that,  in  good  conscience,  she 
ought  to  be  estopped  from  denying  the  validity  of  her 
own  deliberate  act.  Under  all  authority,  the  act  of 
her  attorney,  within  the  scope  of  the  authority  con- 
ferred upon  him,  is  her  act.  Especially  should  this 
rule  obtain  in  this  state  where  the  wife's  civil  disabil- 
ities are  removed  by  statute,  the  law  providing  that 
she  shall  have  the  same  right  and  liberty  to  dispose  of 
every  species  of  property  and  to  sue  and  be  sued  as  if 
she  were  unmarried.  All  laws  which  imposed  or 
recognized  civil  disabilities  upon  a  wife  which  were 
not  imposed  upon  the  husband  are  abolished.  The 
law  especially  provides  that  she  may  make  contracts 
and  incur  liabilities,  and  that  the  same  may  be  en- 
forced by  or  against  her  in  the  same  manner  and  to 
the  same  extent  as  if  she  were  unmarried.  With  such 
a  status,  under  the  law,  the  decisions  relied  upon  by 
the  respondents  could  not  have  been  logically  rendered. 
It  is  not  contended  that  the  power  of  attorney  was 
not  properly  executed  and  acknowledged.  That  being 
taken  for  granted,  it  must  be  presumed  that,  if  the 
wife  had  intended  to  relieve  the  homestead  from  the 
effects  of  the  letter  of  attorney,  it  would  have  been  so 
stipulated.  The  power  given  is  a  general  power,  and 
we  see  no  reason,  under  the  law  or  as  a  matter  of 
right,  particularly  when  the  rights  of  innocent  pur- 
chasers without  notice  are  involved,  why  a  homestead 
should  be  exempted  from  the  operations  of  the  power 
of  attorney.  It  is  contended  by  the  respondents  that 
such  construction  would  be  in  violation  of  article  19 
of  the  constitution,  which  provides  that  the  legislature 
shall  protect  by  law  from  forced  sale  a  certain  portion 
of  the  homestead  and  other  property  of  all  heads  of  fam- 
ilies. But  we  think  this  proposition  is  hardly  worthy 
of  discussion.     The  fundamental  law  had  no  reference 
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to  protection  of  homesteads  under  the  exemption  law, 
where  the  homestead  had  been  voluntarily  alienated 
or  incumbered.  With  this  view  of  the  law,  it  is  im- 
material whether  actual  possession  as  a  residence  of 
the  mortgaged  property  was  a  suflBcient  claim  to  the 
property  as  a  homestead  or  not. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judgment  for  the 
appellant  in  accordance  with  the  prayer  of  the  com- 
plaint. 

HoYT,  C.  J.,  and  Gordon,  J.,  concur. 


( No.  2222.  Decided  May  20, 1896.] 

Thomas  Steel,  Receiver,  Appellant,  v.  Stewart  Gor- 
don et  al.,  Respondents. 

ACTION  ON  INJUNCTION  BOND  —  BBCBITBB  SrBBBQUBNTLY  APPOINTBD  — 
ATTOBNBYS'  FBB6  —  QUESTION  FOB  JUBf — WAIVEB. 

In  an  action  on  an  injanction  bond,  the  court  is  warranted  in 
•directing  the  jury  that  there  can  be  no  recovery  for  low  on  sales 
^hile  the  injunction  was  in  force,  where  it  was  habitually  violated 
and  no  sales  were  in  foct  prevented  thereby. 

An  injanction  restraining  a  corporation  from  doing  business  oper- 
ates as  against  a  receiver  subsequently  appointed. 

That  the  order  appointing  a  receiver  of  a  corporation  did  not  au- 
thorize him  to  make  sales  does  not  prevent  recovery  in  an  action  by 
him  on  an  injunction  bond  given  prior  to  his  appointment,  for  loss 
of  profits  occurring  after  his  appointment  by  reason  of  the  injunc- 
tion against  sales,  as  only  the  corporation,  its  stockholders  and 
•creditors,  can  question  his  authority  to  make  sales. 

The  mere  acceptance  of  the  statutory  attorney's  fee  upon  the  dis- 
solution of  an  injunction  is  not  a  w^aiver  of  the  right  to  recover 
attorney's  fees  in  an  action  upon  the  injunction  bond. 

The  amount  of  the  attorney's  fee  to  be  allowed  plaintiff  in  an 
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action  on  an  injunction  bond,  on  account  of  professional  services  in 
the  matter  of  the  injunction,  is  to  be  fixed  by  the  jury  and  not  by 
the  court. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  NoBMAN  Buck,  Judge.     Reversed. 

Richardson  &  Williams^  for  appellant. 
Blake  &  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  on  an  injunction  bond 
which  was  afterwards  set  aside,  and  this  suit  was 
brought  to  recover  damages  for  loss  of  profits  and 
expenses  occasioned  thereby  while  the  bond  was  in 
force.  A  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  $400,  and  a  special  finding  was  made  by  the 
jury  that  $220  of  that  amount  was  for  attorney's  fees. 
The  plaintiff  moved  for  a  new  trial  and  the  defend- 
ants moved  that  said  sum  of  $220  be  disallowed  on 
the  ground  that  plaintiff  had  theretofore  collected 
with  the  costs  of  the  action  the  statutory  attorney's 
fee,  and  had  thereby  waived  his  right  to  recover  any- 
thing for  attorney's  fees  in  an  action  upon  the  bond. 
Plaintiff's  motion  was  denied  and  defendants'  motion 
was  granted,  and  judgment  was  entered  in  favor  of  the 
plaintiff  for  the  sum  of  $180.  Whereupon  the  plain- 
tiff  appealed. 

The  appellant  contends  that  the  court  erred  in  re- 
fusing to  allow  a  recovery  for  a  loss  of  profits  while 
the  injunction  was  in  force,  upon  sales  which  it  is 
claimed  could  have  been  made  were  it  not  for  the  in- 
junction; and  also  for  expenditures  for  rent,  clerk 
hire,  etc.  These  items  have  been  divided  into  two 
classes.  The  first  includes  the  time  from  the  granting 
of  the  injunction  on  the  26th  day  of  May  to  the  9th 
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day  of  July,  when  a  supersedeas  bond  was  given, 
which,  however,  was  adjudged  void  on  September  16th; 
and  the  second  ivas  to  recover  damages  for  such  items 
from  September  16  to  November  16,  at  which  time  the 
case  was  dismissed.  During  this  latter  period  the 
corporation  was  in  the  hands  of  a  receiver.  The 
court  refused  to  allow  the  plaintiff  to  recover  for  said 
matters  during  the  period  first  specified,  on  the  ground 
that  it  had  violated  the  injunction  in  making  sales 
contrary  to  its  terms.  The  appellant  contends  that 
there  was  no  proof  of  the  violation  of  the  injunction, 
and  even  if  there  were,  it  would  not  prevent  a  recovery 
upon  the  bond. 

As  to  this  last  proposition  appellant  cites  the  case 
of  CoUord  V.  Sylvester,  66  111.  540,  holding  that  a  viola- 
tion of  an  injunction  is  not  a  defense  to  an  action  on 
the  bond,  on  the  ground  that  the  bond  is  conditioned 
to  pay  all  damages  sustained  by  reason  of  the  issuing 
of  the  injunction,  without  any  reference  to  the  regard 
paid  thereto  by  the  party  enjoined;  that  there  was  no 
undertaking  by  such  party  to  obey  the  writ,  while 
there  was  a  positive  undertaking  by  the  other  party 
to  pay  all  damages  occasioned  by  issuing  the  writ. 
That  the  result  of  a  disobedience  to  the  writ  would 
only  be  to  subject  the  party  disobeying  it  to  punish- 
ment for  contempt  of  court. 

We  are  also  cited  to  the  case  of  Van  Hoozer  v.  Van 
Hoozer,  18  Mo.  App.  19,  which  follows  the  case  of  Col- 
card  V.  Sylvester,  in  holding  that  obedience  to  the  writ 
is  not  a  condition  to  a  recovery  on  the  bond,  but  that 
doing  things  which  the  writ  commands  not  to  be  done 
would  only  operate  to  prevent  damages  occurring  which 
would  have  resulted  if  the  writ  had  been  obeyed,  and 
that  a  party  enjoined  of  course  would  be  unable  to 
show  damages  in  that  respect  as  a  consequence  of  an 
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injunction.     No  contrary  authority  has  been  called  to 
our  attention. 

While  we  are  disposed  to  accept  these  cases  as  the 
law  upon  the  subject,  they  do  not,  in  our  opinion, 
sustain  the  contention  of  appellant  here,  for  it  seems 
to  us  that  the  proof  shows  so  many  violations  of  the 
writ  in  the  matter  of  making  sales  during  the  time 
first  mentioned,  that  the  court  was  justified  in  direct- 
ing the  jury  that  there  could  be  no  recovery  upon  the 
bond  for  failure  to  make  sales  during  that  time.  It 
appears  that  certain  agents  of  the  corporation  were 
proceeded  against  and  punished  for  contempt  of  court 
in  making  sales  during  said  time  in  disobedience  of 
the  order,  and  there  was  practically  no  proof  in  our 
opinion  upon  which  the  jury  could  have  found  a  ver- 
dict in  favor  of  appellant  for  a  failure  to  make  any 
sales  during  this  time  in  consequence  of  the  issuance 
of  the  writ. 

As  to  the  second  period  of  time  it  is  contended  by 
the  respondents  that  appellant  is  for  two  reasons  not 
entitled  to  recover,  one  of  said  contentions  being  that 
the  injunction  did  not  operate  as  against  the  receiver, 
it  having  been  issued  against  the  corporation  before 
the  receiver  was  appointed  and  that  it  was  in  perBonam 
only,  and  operated  solely  against  the  corporation. 
But  we  are  of  the  opinion  that  this  contention  is  not 
sound,  and  that  the  issuance  of  the  injunction  against 
the  corporation  restraining  it  from  doing  business 
also  restrained  the  receiver  from  carrying  on  the  bus- 
iness of  the  corporation  after  his  appointment.  2 
High,  Injunctions,  §  1428;  Saffard  v.  People,  85  111.  558. 

The  order  appointing  appellant  receiver,  under 
which  he  qualified  as  shown  by  the  record  in  this 
case,  was  made  by  the  federal  court  for  this  state.     II 
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did  not  authorize  him  to  carry  on  the  business  of  the 
corporation,  and  it  is  contended  for  that  reason  that 
he  had  no  authority  to  make  sales,  and  consequently 
could  not  recover  for  a  loss  of  profits,  etc.  But  we  do 
not  think  the  respondents  could  claim  any  benefit 
from  this.  Even  if  the  receiver  had  no  authority 
under  his  appointment  to  make  sales,  if  there  had  not 
been  any  injunction,  if  the  corporation,  its  stock- 
holders and  creditors,  saw  fit  to  permit  him  to  carry 
on  the  corporate  business  as  theretofore  conducted,  or 
to  make  sales  of  its  property,  no  one  else  should  be 
allowed  to  question  his  right  to  do  so,  and  the  respond- 
ents should  be  held  liable  for  preventing  him  from  so 
doing  by  virtue  of  the  writ.  They  had  no  right  to 
question  his  authority  and  were  not  concerned  with 
the  manner  in  which  the  business  of  the  corporation 
was  conducted. 

It  is  further  contended  that  the  uncontradicted  evi- 
dence before  the  jury  would  require  a  verdict  in  favor 
of  the  plaintiff  for  $1,044,  and  that  the  court  should 
set  aside  the  verdict  rendered  for  that  reason.  But 
we  do  not  think  this  contention  is  well  founded. 
There  was  enough  conflict  in  the  proofs  to  make  the 
matter  of  a  recovery  in  this  particular  a  question  of 
fact  for  the  jury  to  pass  upon. 

As  to  the  further  contention  that  the  court  erred  in 
striking  the  attorney's  fee,  on  the  ground  that  plain- 
tiff had  waived  it  by  accepting  the  fee  taxed  under  the 
statute,  we  think  appellant's  contention  must  be  sus- 
tained, and  that  the  mere  acceptance  of  the  statutory 
attorney's  fee  should  not  be  held  a  waiver  of  the  right 
to  recover  attorney's  fees  in  an  action  upon  the  in- 
junction bond.  Appellant  concedes  that  it  would  be 
proper  to  deduct  that  amount  from  the  attorney's  fees 
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found  by  the  jury.  The  respondents  contend  that 
there  was  no  proof  upon  which  the  jury  could  find 
any  sum  due  appellant  for  attorney's  fees,  on  the 
ground  that  the  proof  of  services  was  for  services  in 
the  entire  action  and  not  such  as  related  to  the  grant- 
ing and  dissolving  of  the  injunction.  But  we  do  not 
so  view  the  record,  as  we  think  there  was  proof  to  show 
the  amount  of  services  performed  by  the  attorneys  in 
the  matter  of  the  injunction,  and  the  court  erred  in 
striking  the  amount  found  by  the  jury  from  the  verdict. 

It  is  further  contended  by  the  respondents  that  the 
court  erred  in  submitting  the  question  of  attorney's 
fees  to  the  jury  at  all,  and  that  it  was  a  matter  for  the 
court  to  pass  upon,  and  in  support  thereof  they  cite 
the  case  of  Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302 
(36  Am.  St.  Rep.  156,  33  Pac.  650),  where,  in  an 
action  upon  an  attachment  bond,  this  court  held  that 
the  amount  of  the  fee  was  to  be  fixed  by  the  court  and 
not  by  the  jury.  What  there  may  have  been  in  that 
case  to  except  it  from  the  general  rule  is  not  there  ap- 
parent, and  we  will  not  undertake  to  investigate  it  at 
this  time.  That  such  matters  are  questions  of  fact  to 
be  decided  upon  proofs  like  other  questions  of  fact 
generally,  is  well  settled  and  has  repeatedly  been  held 
by  this  court.  Cowie  v.  Ahrenatedt,  1  Wash.  416  (25 
Pac.  458);  Dexter  Horton  &  Co.  v.  Long,  2  Wash.  435 
(27  Pac.  271);  Proulx  v.  Stetson  &  Post  Mill  Co.,  6 
Wash.  478  (33  Pac.  1067).  And  it  was  right  to  sub- 
mit it  to  the  jury  with  the  other  issues. 

Appellant  further  contends  that  it  was  error  not  to 
allow  a  recovery  for  the  sum  of  $39.50,  for  the  ex- 
penses of  said  attorneys  while  attending  the  trial  of 
said  cause  before  this  court,  upon  the  ground  that 
said  evidence  was  not  contradicted; -but  it  does  not 
appear  but  that  the  same  was  included  in  the  sum  of 
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$180  found  by  the  jury  as  general  damages,  and  for 
that  reason  this  contention  is  without  force. 
Reversed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


I  14    587< 
15    134 
rNa2175.    Decided  May  21, 1896.]  14   ^ 

The  State  op  Washington,  Respondent,  v.  Theodore  ao  sra 

Gushing,  Appellant. 

HOMICIDE  —  8ELF-DBVEM8£  —  EVIDENCE  —  THBE ATS  BY  DECEASED  — 
CHABACTBR  OF  DECEASED  —  WITKE88  —  PROOF  OF  REPUTATION  — 
CONSULTATION  OF  JURY. 

It  is  not  incumbent  upon  one  assailed  while  on  his  own  premises 
outside  of  his  dwelling-house  to  retreat,  or  consider  whether  a 
retreat  can  be  safely  made,  before  availing  himself  of  the  right  of 
self  defense,  where  he  has  reasonable  grounds  to  believe,  and  does 
in  good  faith  believe,  that  his  assailant  intends  to  take  his  life  or  do 
him  great  bodily  harm. 

Threats  made  by  deceased  against  defendant  in  a  prosecution  for 
murder,  whether  uncommunicated  or  made  directly  to  defendant, 
are  admissible  upon  the  question  whether  or  not  deceased  was  the 
first  assailant  and  whether  or  not  he  so  acted  at  the  time  of  the 
shooting  as  to  induce  in  the  mind  of  defendant  an  honest  belief  that 
deceased  intended  to  kill  him  or  do  him  great  bodily  harm. 

Evidence  of  the  reputation  of  defendant  for  peace  and  quietude 
is  admissible,  in  a  prosecution  for  murder,  on  the  question  as  to  who 
was  the  aggressor  in  the  affray  in  which  the  homicide  was  com- 
mitted ;  and  defendant  is  entitled  to  have  the  jury  chai^ged  as  to  the 
weight  to  be  given  to  such  evidence. 

In  a  prosecution  for  murder,  the  clothing  worn  by  deceased  at  the 
time  he  was  shot,  and  the  gun  with  which  the  shooting  was  done, 
are  admissible  in  evidence,  and  may  properly  be  taken  by  the  jury 
to  their  room,  when  they  retire  to  consider  their  verdict. 

Evidence  of  the  reputation  of  a  witness  for  truth  and  veracity  in 
a  city  five  or  six  miles  from  his  residence  may  be  shown  in  rebuttal 
of  evidence  attacking  his  character  in  that  respect,  where  he  does 
business  in  such  city  and  has  acquired  a  reputation  for  truth  and 
veracity  therein. 
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Appeal   from  Superior  Court,  Spokane   County. — 
Hon.  Norman  Buck,  Judge.     Reversed. 

Blake  &  Post,  and  Patrick  Henry  Winston,  for  appel- 
lant. 

J.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  was  charged,  in  the  su- 
perior court  for  Spokane  county,  with  the  murder  of 
Thomas  King.  He  was  convicted  of  murder  in  the 
second  degree  and  sentenced  to  imprisonment  in 
the  penitentiary  for  a  period  of  ten  years.  From 
this  judgment  he  appeals.  The  appellant  admits 
that  he  did  the  shooting  which  caused  the  death 
of  the  deceased,  but  claims  that  he  did  it  in  self- 
defense.  The  shooting  occurred  upon  the  premises 
of  the  appellant  near  the  city  of  Spokane.  There 
were  no  eye-witnesses  to  the  fatal  encounter.  It 
appeared  from  the  evidence  that  the  deceased  had 
been  in  the  employ  of  the  appellant  on  the  farm  where 
the  killing  occurred;  that  he  had  been  so  employed 
for  a  period  of  about  eight  months  immediately  pre- 
ceding the  day  of  the  homicide.  It  further  appears 
that  he  did  not  live  on  the  premises,  but  kept  house 
with  another  bachelor  on  an  adjoining  farm.  On  the 
morning  of  the  14th  of  May,  1895,  the  day  on  which 
the  shooting  occurred,  the  deceased  put  in  an  appear- 
ance at  the  home  of  the  appellant  as  usual,  and  asked 
for  the  amount  of  wages  that  was  then  due  him.  A 
wordy  dispute  followed  between  the  parties.  Upon  his 
own  behalf  the  appellant  testified  that  he  told  deceased 
that  he  did  not  then  have  the  money  to  pay  him;  that 
he  would  do  so  on  the  following  day;  that  thereupon 
the  deceased  became  abusive  and  threatened  the  ap- 
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pellant  with  violence;  that  he  continued  to  follow  the 
appellant  from  place  to  place  about  the  premises  from 
about  half  past  seven  in  the  morning  until  about 
11:30,  when  the  shooting  actually  occurred.  He  fur- 
ther testified  that  he  repeatedly  ordered  the  deceased 
from  his  premises  and  that  he  refused  to  go;  that 
King's  conduct  continued  to  become  more  violent  and 
that,  becoming  alarmed  and  fearful  for  his  own  safety, 
the  appellant  went  into  his  house  and  procured  his 
shot  gun,  for  the  double  purpose,  as  he  says,  of  defend- 
ing himself  against  any  attack  that  King  might  make 
upon  him,  and  in  the  belief  that  finding  him  armed 
King  would  withdraw  from  the  premises;  that  when 
he  appeared  outside  of  the  house  with  the  gun  the  de- 
ceased rushed  upon  him  armed  with  a  club  uplifted  in 
his  hand;  that  thereupon  he,  appellant,  fired,  ''aiming 
low  with  a  view  to  disable  him,  not  to  kill  him.''  This 
shot  took  effect  in  the  legs  of  the  deceased.  Continu- 
ing, the  appellant  testified  as  follows: 

"The  instant  that  the  shot  was  fired  he  raised  his 
head  up  and  came  for  me  with  the  club  uplifted  and 
muttering  curses,  and  I  thought  he  had  not  been  hit, 
and  I  immediately  proceeded  to  re-load.  During  the 
time  that  I  was  reloading  he  had  gotten  up  to  just  a 
few  feet  of  me;  I  don't  think  it  was  over  eight  or  ten 
feet,  and  when  I  fired  this  time  he  repeated  his  move- 
ment, (that  is,  ducking  his  head  and  turning  his 
body),  only  this  time  he  bent  further  down." 

The  second  shot  was  received  by  the  deceased  in 
the  back  a  little  below  the  kidney  on  the  right  side  of 
the  spinal  column,  from  the  effects  of  which  death  re- 
sulted in  about  four  hours  thereafter.  Although  con- 
scious and  able  to  converse  until  final  dissolution 
came,  the  deceased  gave  no  account  of  the  circum- 
stances leading  to  the  shooting.     The  testimony  also 
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tended  to  show  that  the  appellant,  immediately  after 
the  shooting,  in  answer  to  a  question  as  to  how  it  oc- 
curred, stated  in  the  presence  and  hearing  of  King 
that  he,  appellant,  ''had  to  do  it;''  that  he  did  it  in  self- 
defense;  to  which  statement  King  made  no  response. 
Counsel  for  the  appellant  requested  the  trial  court 
to  give  the  following  instruction  to  the  jury: 

"  The  defendant  while  on  his  own  premises  outside 
of  his  dwelling-house,  was  where  he  had  a  right 
to  be,  and,  if  you  find  that  the  deceased  advanced 
upon  him  in  a  threatening  manner  and  the  defendant 
at  the  time  had  reasonable  grounds  to  believe  and  in 
good  faith  did  believe  that  the  deceased  intended  to 
take  his  life  or  do  him  great  bodily  harm,  the  defend- 
ant was  not  obliged  to  retreat  nor  to  consider  whether 
he  could  safely  retreat,  but  was  entitled  to  stand  his 
ground  and  meet  any  attack  made  upon  him  in  such 
a  way  and  with  such  force  as,  under  all  the  circum- 
stances, he  at  the  moment  honestly  believed  and  had 
reasonable  grounds  to  believe  was  necessary  to  save 
his  own  life  or  protect  himself  from  great  bodily  in- 
jury." 

The  court  refused  to  so  instruct,  and  appellant  ex- 
cepted. Upon  its  own  motion,  however,  the  court  in- 
structed  as  follows: 

"  Before  a  person  can  justify  taking  the  life  of  a 
human  being  by  self-defense,  he  must  employ  all  rea- 
sonable means  within  his  power  consistent  with  his 
own  safety,  to  avert  the  necessity  for  the  killing." 

We  think  that  this  instruction,  in  connection  with 
the  entire  charge,  might  reasonably  have  tended  to 
create  the  impression  upon  the  minds  of  the  jurors 
that  it  was  the  duty  of  the  appellant,  notwithstanding 
that  he  was  upon  his  own  premises  where  he  had  the 
lawful  right  to  be,  to  retreat  from  any  assault  then 
being  made  or  threatened  by  the  deceased;  and  this 
impression  is  strengthened  by  the  fact  that  the  in- 


STATE  V.  GUSHING.  531 

May,  1896.]  Opinion  of  the  Court— Gobdon,  J. 

struction  requested  by  the  appellant  and  refused  by 
the  court  contained  a  correct  statement  of  the  law 
upon  the  subject,  as  laid  down  by  the  supreme  court 
of  the  United  States  in  the  case  of  Beard  v.  United 
States,  158  U.  S.  550  (15  Sup.  Ct.  962),  and  supported 
in  Baker  v.  Commonwealth,  93  Ky.  302  (19  S.  W.  975); 
Runyan  v.  State,  57  Ind.  80  (26  Am.  Rep.  52);  Mill^ 
i).  State,  74  Ind.  1;  Erwin  v.  State,  29  Ohio  St.  186  (23 
Am.  Rep.  733);  Bohannon  v»  Commonwealth,  8  Bush, 
481  (8  Am.  Rep.  474);  White  v.  Territory,  3  Wash.  T. 
397  (19  Pac.  37);  Williams  v.  State,  30  Tex.  App.  430 
<17  S.  W.  1071);  Fields  v.  State,  134  Ind.  46  (32  N.  E. 
780). 

Not  only  does  the  instruction  under  consideration 
contain  a  correct  statement  of  the  law,  but  it  was  ap- 
plicable to  the  evidence,  and  it  was  the  right  of  the 
defendant  to  have  it  or  some  equivalent  instruction 
submitted  to  the  jury. 

2.  There  was  evidence  tending  to  show  that  the 
deceased  had,  prior  to  the  morning  of  the  encounter, 
in  conversation  with  different  parties,  made  threats 
against  the  appellant,  none  of  which,  however,  were 
•communicated  to  the  appellant.  It  further  appeared 
by  the  testimony  of  the  appellant  himself,  that  on  the 
morning  of  the  encounter  the  deceased  made  repeated 
^nd  violent  threats  against  him.  The  following  in- 
struction upon  the  subject  of  threats  was  requested 
and  refused: 

'*  Uncommunicated  threats  are  only  valuable  in  a 
-case  of  this  kind  as  tending  to  show  the  feelings  and 
interest  of  the  deceased  towards  the  defendant  at  the 
time  of  their  encounter,  and  whether  or  not  the  de- 
•ceased  was  the  first  assailant,  and  whether  or  not  the 
deceased  so  acted  at  the  time  of  the  shooting  as  to 
induce  in  the  mind  of  the  defendant  an  honest  belief 
that  the  deceased  intended  to  kill  him  or  do  him  great 
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bodily  harm.  Communicated  threats  and  threats 
made  to  defendant  are  valuable  for  the  same  purpose, 
and  as  also  tending  to  throw  light  on  the  state  of  mind 
of  the  defendant  at  and  just  before  the  shooting,  and 
as  tending  to  show  that  his  acts  in  shooting  were  not 
malicious." 

This  instruction  was  approved  by  the  territorial 
supreme  court  in  White  v.  Territory,  supra,  and  is  sus- 
tained by  Brown  v.  State,  55  Ark.  593  (18  S.  W.  1051); 
Wiggins  v.  People,  93  U.  S.  465.  We  think  it  correctly 
states  the  law  upon  the  subject  of  noncommuuicated 
threats  and  threats  made  directly  to  a  defendant. 
The  court,  however,  refused  to  give  it  or  any  instruc- 
tion whatever  upon  the  subject.  This  we  think  was 
error. 

The  learned  attorney  for  the  state  insists,  however, 
that  the  threats  were  inadmissible  because  there  was  no 
proof  aside  from  the  testimony  of  appellant  of  any 
attack  by  the  deceased,  or  that  the  appellant  was,  at 
the  time  of  the  shooting,  in  imminent  danger;  that, 

■ 

**  leaving  outOushing's  [appellant's]  testimony,  which 
is  contradicted  by  all  the  circumstances  in  the  case, 
there  was  no  attempt  on  the  part  of  King  to  injure 
Gushing."  But  it  was  the  right  of  the  appellant  to 
have  his  testimony  weighed  and  passed  upon  by  the 
jury,  and  an  instruction  applicable  to  it  could  not 
properly  be  refused  by  the  court  solely  upon  the  as- 
sumption that  such  testimony  was  false. 

3.  Upon  the  trial  the  appellant  called  numerous 
witnesses  who  testified  that  his  general  reputation  was 
that  of  a  peaceable  and  well-disposed  person.  Based 
upon  this  evidence  his  counsel  requested  the  court  to 
give  the  following  instruction  to  the  jury; 

*^  You  are  instructed  that  the  defendant  is  entitled 
to  have  the  evidence  touching  the  question  of  his  rep- 
utation  for  piece  and  quietude  considered  by  the  jury 
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in  determining  the  question  of  his  guilt  and  es- 
pecially in  determining  the  question  as  to  who  was 
the  aggressor  in  the  affray  in  which  King  lost  his  life. 
In  such  cases,  proof  of  good  reputation  for  peace  and 
quietude  on  the  part  of  the  defendant  is  proper  evi- 
dence to  be  considered  by  the  jury  in  connection 
with  all  the  other  evidence.  In  determining  the  guilt 
or  innocence  of  the  accused,  the  weight  to  be  attached 
to  the  fact  of  good  character  or  reputation,  like  that  to 
be  attached  to  every  other  fact  of  the  case,  is  for  the 
jury  alone  to  determine." 

This  was  refused  by  the  court  and  no  instruction 
upon  the  subject  was  given  to  the  jury.  The  appel- 
lant excepted  to  the  refusal  to  so  instruct  and  has  as- 
signed it  as  error.  We  think  the  instruction  should 
have  been  given.  In  State  v.  Dumphey,  4  Minn.  438,  it 
is  stated  that  proof  of  the  good  charcter  of  the  appel- 
lant is  received  upon  the  ground  that,  "  as  all  reason- 
able doubts  are  to  be  weighed  in  the  balance  in  favor 
of  the  defendant,  he  is,  therefore,  entitled  in  all  cases 
to  give  his  good  character  in  proof,  because  what 
would  be  a  clear  state  of  facts  and  circumstances  to 
warrant  a  conviction  against  a  man  of  bad  or  un- 
known character,  might,  when  applied  to  a  man  of 
high  standing  and  unimpeachable  character,  appear 
inconsistent  with  his  guilt,  or  so  enshroud  the  trans- 
action with  doubt  as  to  justify  an  acquittal.'' 

We  think  it  too  well  settled  to  admit  of  any  doubt 
or  controversy  that  a  defendant  in  a  criminal  case 
may  introduce  evidence  of  his  good  character  (with 
respect  to  the  elements  involved  in  the  charge  against 
him)  as  a  fact  to  weigh  in  his  favor,  and  that  he  is 
entitled,  if  he  requests  it,  to  have  the  jury  advised  as 
to  the  weight  to  be  given  to  such  evidence.  2  Thomp- 
son, Trials,  2444;  Kistler  v.  State,  54  Ind.  400;  State  v. 
ChmonSj  51  Iowa,  274  (1  N.  W.  546);  McQueen  v.  State, 
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82  Ind.  72;  People  v.  Laird,  102  Mich.  135  (60  N.  W. 
457;  People  v.  Jasaino,  100  Mich.  536  (59  N.  W.  230). 
In  this  last  case  the  court  say: 

''  Evidence  of  good  character  is  admissible  not  only 
in  a  case  where  doubt  otherwise  exists,  but  may  be  of- 
fered for  the  purpose  of  creating  a  doubt." 

It  will  not  do  to  say  that  inasmuch  as  it  appears 
from  the  verdict  that  the  jury  disbelieved  the  testi- 
mony of  the  appellant,  the  instruction,  if  given,  would 
have  been  unavailing.  What  the  jury  would  have 
done  had  they  been  furnished  with  proper  lights  for 
their  guidance,  can  only  be  conjectured.  Appellant 
was  entitled  to  have  this  instruction  given  to  the  jury 
as  a  matter  of  law  necessary  for  their  information  in 
arriving  at  a  verdict,  and  especially  so  in  view  of  the 
nature  of  the  charge  and  the  testimony  adduced  in  its 
support.  Nor  is  the  question  at  all  affected  by  the 
fact  that  there  may  have  been  some  testimony  given 
which  reflected  upon  his  character. 

4.  Other  instructions  requested  by  appellant  but  re> 
fused  by  the  court,  as  well  as  the  instructions  actually 
given,  have  been  examined,  but  aside  from  those  al- 
ready noticed  we  do  not  think  that  any  error  was 
committed  in  connection  with  the  charge.  Many  of 
the  requests  were  proper  and  appropriate  to  the  evi- 
dence, but  as  to  them  we  And  that  they  were  suffici- 
ently embraced  within  the  general  charge  of  the  court, 
and  hence  no  error  was  committed  in  refusing  them. 

5.  As  this  cause  must  be  retried,  we  deem  it  neces- 
sary to  examine  some  of  the  more  important  questions 
arising  upon  the  introduction  of  the  evidence  at  the 
trial.  The  clothing  worn  by  the  deceased  at  the  time 
of  the  shooting,  and  the  gun  with  which  the  shooting 
was  done,  were  admitted  in  evidence  over  the  objec- 
tion of  the  defendant,  and  this  is  assigned  as  error. 


STATE  V.  0TJ8HING.  536 

May,  1896.]        Opinion  of  the  Court — Gordon,  J. 

We  think  that  the  state  was  entitled  to  introduce 
them,  and  that  no  error  was  committed  in  permitting 
the  jury  to  take  them  to  their  room  when  they  retired 
to  consider  their  verdict.  Doctor  Jack  v.  Territory^  2 
Wash.  T.  101  (3  Pac.  832). 

6.  Nor  do  we  think  it  was  error  for  the  court  to  re- 
fuse to  permit  appellant  to  ask  the  witness  Rinear 
concerning  a  conversation  which  occurred  between  the 
witness  and  Wells  and  Newman.  It  was  not  cross-ex- 
amination, and  the  appellant  should  have  called  Wells 
and  Newman,  if  he  desired  their  opinion  upon  the 
question  of  what  caused  the  mark  found  upon  the 
pine  tree. 

7.  We  think  that  the  court  erred  in  refusing  to  per- 
mit  the  witness  Brill  to  testify  to  the  reputation  for 
truth  and  veracitv  of  W.  J.  Newman,  a  witness  for 
the  defendant,  whose  reputation  the  state  had  attacked. 
If,  in  the  course  of  business  or  otherwise  Newman 
had  acquired  a  reputation  for  truth  and  veracity  in 
the  city  of  Spokane,  it  was  competent  to  be  given 
in  evidence,  although  his  place  of  residence  may  have 
been  distant  therefrom  some  five  or  six  miles,  as  shown. 

Other  errors  assigned  have  been  examined,  but  we 
do  not  find  that  they  are  of  sufficient  importance  to 
merit  extended  consideration. 

For  the  errors  above  noticed  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Anders  and  Dunbar,  JJ.,  concur. 
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"^^  In  the  Matter   of  the   Estate  of   Oeorge  H.  Heilbron^ 

Deceased:  The  Guarantee  Loan  and  Trust  Com- 
pany, Respondent,  v.  George  F.  Fay  et  al.,  Execu- 
tors, Appellants. 

CONSTTTITTIONAL  L AW  —  XMPAIBlf SNT  OF  OBLIOATIOK    OF  CX>NTRACT8  — 
STATUTE  BXKMPTINO  PBOOBBDS  OF  IMSUBANCB  POLICU8. 

A  policy  of  life  insarance  and  the  money  to  become  doe  under  it, 
belong  from  the  moment  the  poUcy  is  isaned  to  the  beneficiary 
therein  named,  and  it  is  beyond  the  power  of  the  insured  to  transfer 
to  any  other  person  the  interest  of  such  beaeficiary. 

A  legislative  enactment  which  so  far  affects  the  remedy  subsist- 
ing when  and  where  a  contract  is  made,  as  substantially  to  impair 
and  lessen  the  value  of  such  contract,  conflicts  with  $  10,  art.  1,  of 
the  Federal  constitution,  providing  that ' '  no  state  shall  pass  any 
law    .    .    .    impairing  the  obligation  of  contracts." 

A  statute  should  not  be  given  a  retroactive  construction,  when  to 
so  construe  it  impairs  existing  rights,  unless  it  clearly  appears  that 
such  was  the  legislative  intention. 

Act  of  March  20,  1895,  providing  that ''  the  proceeds  or  avails  of 
ail  life  insurance  shall  be  exempt  from  all  liability  for  any  debt " 
construed  and  held  to  be  prospective  merely. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langlby,  Judge.     Reversed. 

jR.  8.  Strudwich,  for  appellants. 
Preston  &  Albertson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by ' 

Gordon,  J. — ^This  action  was  tried  in  the  superior 
court  for  King  county  and  findings  of  fact  and  con- 
clusions of  law  were  duly  made.  No  exceptions  were 
taken  to  any  of  the  findings  of  fact,  and  it  appears 
therefrom  that  the  appellants  are  executors  of  the  last 
will  of  one  George  H.  Heilbron,  who  died  on  the  5th 
of  April,  1895,  leaving  in  force  two  life  insurance  poli- 
cies issued  to  him  in  April,  1889,  by  the  Equitable 
Life  Insurance  Society  of  the  United  States,  each  of 
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said  policies  being  for  the  sum  of  $5,000.00  payable  to 
his  executors  in  case  of  his  death.  All  of  the  premi- 
ums upon  said  policies  were  paid  by  the  said  George 
H.  Heilbron.  After  the  probate  of  the  will  of  the  de- 
ceased the  amount  of  said  policies  was  paid  to  the 
appellants  as  such  executors. 

By  the  terms  of  his  will  the  said  George  H.  Heil- 
bron bequeathed  to  his  brother,  W.  C.  Heilbron,  the 
sum  of  $5,000.00.  Other  legacies  were  bequeathed 
aggregating  an  additional  sum  of  $3,500.00.  On  June 
27,  1895,  the  said  W.  C.  Heilbron  assigned  and  trans- 
ferred to  the  respondent,  the  Guarantee  Loan  and 
Trust  Company  of  Seattle,  the  whole  of  said  legacy  of 
$5,000,00.  The  ninth  finding  of  the  court  was  as  fol- 
lows: 

'*  That  the  said  George  H.  Heilbron,  in  his  lifetime, 
and  prior  to  March  20th,  1895,  made,  incurred  and 
contracted  many  bona  fide  debts  and  obligations  to 
Tarious  and  sundry  creditors.  That  said  debts  and 
obligations  are  still  outstanding,  wholly  unpaid  and  in 
full  force  and  effect;  and  that  the  said  creditors  have 
filed  their  said  claims,  dufy  verified,  as  required  by 
law,  and  the  same  have  been  allowed,  with  said  re- 
spondents, and  are  demanding  of  said  respondents  the 
payment  of  their  said  demands  from  the  assets  of  the 
estate  of  said  George  H.  Heilbron,  including  the  ten 
thousand  dollars  of  insurance  money  mentioned  nn 
said  petition. 

That  the  number  and  amount  ot  said  demands, 
debts  and  obligations  is  such  that  all  the  assets  which 
have  come  into  the  hands  of  said  respondents,  or 
which  will  come  into  the  hands  of  said  executors,  in- 
cluding the  ten  thousand  dollars  of  insurance  money 
mentioned  in  s^id  petition,  will  be  required  to  pay  off 
and  discharge  said  debts  and  obligations;  if  said  funds 
are  applied  to  their  payment;  and  if  said  legacies  are 
paid  by  said  respondents  out  of  said  insurance  money 
it  will  result  in  depriving  the  said  creditors  of  the 
payment  of  a  portion  of  their  said  debts.'' 
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The  respondent,  as  assignee  of  the  legacy  bequeathed 
to  the  said  W.  C.  Heilbron,  having  demanded  of  the 
executors  (appellants)  payment  thereof  out  of  said  in- 
surance fund  in  their  hands,  instituted  the  present 
proceeding  claiming  that  the  fund  derived  by  the  exe- 
cutors from  said  life  insurance  was  exempt  from  any 
and  all  debts  of  the  deceased  by  virtue  of  the  act  of 
March  20,  1895,  which  is  as  follows: 

''That  the  proceeds  or  avails  of  all  life  insurance 
shall  be  exempt  from  all  liability  for  any  debt." 
(Laws  1895,  p.  336.) 

The  lower  court  concluded  as  a  matter  of  law — 

''  That  said  insurance  fund  of  ten  thousand  dollars 
in  the  hands  of  said  executors  is  exempt  from  all  lia- 
bility for  any  debt  of  said  George  H.  Heilbron,  de- 
ceased, and  that  said  petitioner.  The  Guarantee  Loan 
and  Trust  Company,  is,  as  the  assignee  of  said  W.  C. 
Heilbron,  entitled  to  be  paid  by  said  executors  out  of 
said  fund  of  ten  thousand  dollars,  the  sum  of  five 
thousand  dollars  bequeathed  by  said  will  to  said  W.  C. 
Heilbron,  and  by  him  assigned  to  said  petitioner  as 
aforesaid," 

and  entered  an  order  and  decree  accordingly,  from 
which  this  appeal  was  taken. 

Upon  the  part  of  appellants  it  is  argued  that  the 
order  and  decree  cannot  be  sustained  without  giving 
retrospective  ejffect  to  the  statute  above  set  out,  and 
that  the  legislature  did  not  intend  that  it  should  oper* 
ate  upon  insurance  effected  or  indebtedness  contracted 
prior  to  its  passage,  and  that  if  it  should  be  considered 
that  the  act  in  question  was  intended  to  operate  retro- 
actively, and  to  exempt  the  proceeds  of  life  insurance 
in  effect  at  the  date  of  its  enactment  from  liability  for 
indebtedness  contracted  prior  to  that  time,  then  that 
the  act  is  unconstitutional  in  that  it  impairs  the  obli- 
gation of  a  contract.  Sec.  10,  art.  1  of  the  Federal 
constitution  provides: 
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''No  state  shall  pass  any  law  .  .  .  impairing 
the  obligation  of  contracts/' 

and  §  23,  art.  1,  of  the  constitution  of  this  state  pro- 
vides that 

''No  law  impairing  the  obligations  of  contracts  shall 
ever  be  passed." 

It  is  objected  by  respondent's  counsel  that  it  does 
not  appear  from  the  record  that  the  debts  in  question 
were  contracted  subsequently  to  the  issuance  of  the 
policies.  We  are  disposed  to  regard  this  objection  as 
technical  merely,  and  not  warranting  serious  consider- 
ation, inasmuch  as  it  affirmatively  appears  that  the 
policies  were  issued  in  the  year  1889,  —  six  years  prior 
to  Mr.  Heilbron's  death,  —  and  while  the  precise  na- 
ture and  character  of  the  indebtedness  does  not  appear 
upon  the  record,  it  is  stated  in  the  ninth  finding  that 
there  were  outstanding  at  the  date  of  his  death  "many 
bona  fide  debts  and  obligations  to  various  and  sundry 
creditors,"  from  which  we  think  it  is  fairly  to  be  pre- 
sumed that  some  at  least  of  said  debts  were  contracted 
within  six  years  prior  to  his  death,  especially  in  view 
of  our  statute  of  limitations. 

Upon  behalf  of  respondent  it  is  contended  that  the 
statute  under  consideration  was  intended  to  apply 
"both  to  antecedent  policies  and  antecedent  debts," 
and  it  becomes  necessary  to  consider  whether,  so  con- 
struing it,  the  act  conflicts  with  the  constitutioi^al  pro- 
visions above  set  out.  Statutes  of  this  character  are 
founded  on  charity,  they  are  remedial  and  partake  of 
the  nature  of,  but  are  not  strictly,  exemption  laws. 
Cole  V.  Marple,  98  111.  58  (38  Am.  Rep.  83) ;  Feam  v. 
Ward,  65  Ala.  33.  And  we  may  add  that  such  laws 
should  be  liberally  construed  for  the  purpose  of  effect- 
ing the  object  intended.  It  is  manifest  that  the  fund 
derived  from  the  insurance  company  is  liable  for  the 
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payment  of  the  indebtedness  owing  by  said  Heilbron 
at  the  time  of  his  death,  unless  the  act  of  the  legisla- 
ture in  question  operates  to  render  said  fund  exempt. 
The  rule  is  well  settled  that  a  policy  of  life  insurance 
and  the  money  to  become  due  under  it  belong  from 
the  moment  the  policy  is  issued  to  the  beneficiary 
therein  named,  and  it  is  beyond  the  power  of  the  in- 
sured to  transfer  to  any  other  person  the  interest  of 
such  beneficiary.  Centtal  Bank  of  Washington  v, 
Hume,  128  U.  S.  195  (9  Sup.  Ct.  41);  Wilbum  v.  Wil- 
burn,  83  Ind.  55;  Glanz  v,  Qloeckler,  104  111.  573  (44 
Am.  Rep.  94;  Bicker  v.  Charter  Oak  Life  Ins.  Co.,  27 
Minn.  193  (38  Am.  Rep.  289,  6  N.  W.  771);  Charter 
Oak  lAfe  Ins.  Co.  v.  Brant,  47  Mo.  419  (4  Am.  Rep. 
328);  OouLd  v.  Emerson,  99  Mass.  154  (96  Am.  Dec. 
720). 

In  Burton  v.  Farinholt,  86  N.  C.  260,  the  insured  had 
effected  insurance  upon  his  life  for  the  benefit  of  him- 
self, his  executors,  administrators  and  assigns;  thereafter 
he  made  a  voluntary  assignment  of  said  policy  to  his 
daughters, —  he  then  being  insolvent,  and  without  re- 
taining property  sufficient  to  pay  his  debts.  The  su- 
preme court  of  North  Carolina  say: 

"The  life  policy  in  question  was  the  property  of  the 
plaintiff's  intestate.  As  soon  as  delivered,  it  vested 
in  him,  and  like  any  other  chose  in  action  became  an 
integral  part  of  his  estate,  subject  to  every  rule  of 
property  known  to  the  law.  Being  indebted  to  a  state 
of  clear  insolvency  at  the  time  of  its  voluntary  assign- 
ment to  his  daughters,  his  act  was  fraudulent  as  to  his 
creditors  and  void  in  law,  whether  made  with  an  in- 
tent actually  fraudulent  or  not.  It  is  principle  of  the 
common  law,  as  old  as  the  law  itself,  and  upon  which 
the  preservation  of  all  property  depends,  that,  except 
so  far  as  the  same  may  be  exempt  by  positive  law,  the 
whole  of  every  man's  property  shall  be  devoted  to  the 
payment  of  his  debts.     He  cannot  gratuitously  give 
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away  any  part  of  it,  the  law  meaning  that  he  shall  he 
just  to  his  creditors  before  he  is  generous  to  his  fam- 
ily. From  the  fact  that  he  was  at  the  time  insolvent, 
and  that  his  transfer  to  his  daughters  was  without 
valuable  consideration,  it  results,  as  a  conclusion  of 
law,  that  the  assignment  was  void  as  to  his  creditors." 

And  a  similar  conclusion  was  reached  by  the  supreme 
court  of  Pennsylvania  in  the  case  of  the  Appeal  of  EU 
liotes  Executors,  50  Pa.  St.  75  (88  Am.  Dec.  525). 
These  cases  are  cited  approvingly  by  the  supreme 
court  of  the  United  States  in  Washington  Central  Bank 
V.  Hume,  supra,  and  must  be  regarded  as  establishing 
the  right  of  creditors  of  an  insolvent  debtor  in  and  to 
insurance  effected  by  him  and  payable  to  his  executors 
or  administrators,  and  deny  his  right  while  such  state 
of  insolvency  exists  to  make  any  assignment  of  the  in- 
surance  which  would  have  the  effect  of  putting  the 
same  beyond  the  reach  of  his  creditors.  The  only 
case  which  we  have  found  where  a  different  conclusion 
was  reached  is  that  of  Cole  v,  Marple,  supra,  which  is, 
however,  distinguishable  from  the  cases  above  cited  in 
this,  that  the  assignment  in  the  Illinois  case  was  up- 
held by  the  court  as  a  transaction  authorized  by  the 
statute  of  that  state.  Justice  Sheldon  in  dissenting 
from  the  conclusion  of  the  majority  in  that  case  held 
that ''  the  assignment  of  it  was  a  gift  of  the  property 
to  his  wife,  and  void  as  against  creditors,"  adding, ''  I 
do  not  regard  the  statute  as  applying  to  the  case." 
We  do  not  regard  that  case  as  at  all  opposed  to  the 
doctrine  announced  in  Burton  v.  Farinholt,  supra,  and 
Elliott's  Appeal,  supra.  On  the  contrary,  we  think  that 
a  careful  reading  of  the  opinion  of  the  majority  of  the 
court  therein  will  show  a  distinct  recognition  of  the 
doctrine  so  announced,  while  the  conclusion  reached 
was  based  upon  a  statute.  It  seems  to  us  to  follow,  that 
if  by  reason  of  his  insolvent  condition  it  was  beyond 
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the  power  of  the  insured  at  the  date  of  the  passage  of 
the  act  in  question  to  have  assigned  these  policies  to 
the  respondent,  or  to  its  assignor,  it  was  also  beyond 
the  power  of  the  legislature  to  enact  legislation  which 
would  effect  the  like  object. 

Appellants'  counsel  concedes  that  whatever  belongs 
merely  to  the  remedy  may  as  a  general  proposition  be 
altered  according  to  the  will  of  the  legislature,  pro- 
vided always  that  the  alteration  does  not  impair  the 
obligation  of  a  contract.  He  also  insists,  however, 
that  if  the  effect  of  the  alteration  occasions  the  impair- 
ment of  the  contract,  it  is  immaterial  whether  it  is 
done  by  acting  on  the  remedy  or  directly  upon  the 
contract  itself  and  to  this  we  must  yield  our  assent. 

In  the  case  of  Edwards  v.  Kearzey,  96  U.  S.  607,  the 
Supreme  Court  of  the  United  States  say  that 

''  The  remedy  subsisting  in  a  state  when  and  where 
a  contract  is  made  and  is  to  be  performed  is  a  part  of 
its  obligation,  and  any  subsequent  law  of  the  state 
which  so  affects  that  remedy  as  substantially  to  im- 
pair and  lessen  the  value  of  the  contract  is  forbidden 
by  the  constitution,  and  is,  therefore,  void.'* 

It  is  contended  by  respondent  that  the  interest  of 
the  insured  in  these  policies  prior  to  his  death  was  not 
property  of  that  tangible  character  contemplated  by 
the  rule  which,  as  against  creditors,  forbids  the  trans- 
fer of  his  property  by  an  insolvent  debtor,  but  we 
think  that  the  great  weight  of  authority  is  that  the 
policy  of  life  insurance  is  a  chose  in  action  governed 
by  the  principles  applicable  to  other  agreements  in- 
volving pecuniary  obligations.  Butson  v.  Merrifieldf 
51  Ind.  24  (19  Am.  Rep.  722);  Burton  v.  FarinhoU,  86 
N.  C.  260;  St  John  v.  American  Mutual  Life  Ins.  Co. 
13  N.  Y.  31  (64  Am.  Dec.  529);  Continental  Life  Ins. 
Co.  V.  Palmer,  42  Conn.  60  (19  Am.  Rep.  530);  Anihra- 
cite  Ins.  Co.  v.  Sears,  109  Mass.  383. 
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To  construe  the  statute  therefore  as  retroactive 
would  require  us  to  hold  that  it  impaired  existing 
rights  and  we  ought  not  to  incline  to  such  a  construe- 
tion  where  it  does  not  clearly  appear  that  such  was  the 
legislative  intention.  Retroactive  statutes  are  gener- 
ally regarded  with  disfavor  and  we  think  that  the  act 
under  consideration  must  be  construed  as  prospective 
only. 

In  Sutherland  on  Statutory  Construction,  §  464,  the 
learned  author  says: 

''A  statute  should  not  receive  such  construction  as 
to  make  it  impair  existing  rights,  create  new  obliga- 
tions, impose  new  duties  in  respect  of  past  trans- 
actions, unless  such  plainly  appear  to  be  the  intention 
of  the  legislature.  In  the  absence  of  such  plain  ex- 
pression of  design,  it  should  be  construed  as  prospec- 
tive only,  although  its  words  are  broad  enough  in  their 
literal  extent  to  comprehend  existing  cases^ 

The  order  and  decree  appealed  from  will  be  reversed 
and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


BEGBIVKB. 


In  order  to  entitle  affidavita  purporting  to  have  been  oaed  on  the 
hearing  of  a  motion  for  the  appointment  of  a  receiver,  to  be  consid- 
ered on  appeal,  the  fact  that  they  were  bo  presented  must  be  certi- 
fied by  the  court  in  some  manner. 


[No.  2180.    Decided  May  22,  1806.1 

H.  G.  Clay  tt  aL,  Respondents,  v.  The  Sblah  Valley 
/Irrigation  Company,  Appellant. 
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The  written  notice  contemplated  by  a  provision  of  a  tmat  deed, 
that  npon  default  in  XMtyment  of  interest  the  bonds  secured  shall,  at 
the  election  of  the  trustee,  become  immediately  due  upon  the  giv- 
ing of  such  written  notice,  may  be  dispensed  with  and  the  election 
made  by  the  bondholders,  where  the  corporation  deceived  them  as 
to  the  amount  due  on  a  mortgage  to  the  trustee  and  conspired  with 
the  trustee  to  dispose  of  the  property  contrary  to  the  provisions  of 
the  deed. 

The  appointment  of  a  receiver  on  the  application  of  bondholders, 
upon  the  foreclosure  of  a  trust  deed,  is  warranted  when  it  is  shown 
that  the  trustee  is  insolvent,  occupies  an  adverse  position  to  the 
bondholders,  and  has  been  guilty  of  fraud. 

A  part  of  the  bondholders  may  maintain  an  action  to  foreclose  a 
trust  deed  securing  the  bonds,  where  there  are  numerous  bondhold- 
ers  residing  at  a  distance  who  are  unknown  to  plaintiffs,  under  Oode 
Proc.,  i  144,  which  provides  that  when  the  question  is  one  of  common 
or  general  interest  to  many  persons,  or  the  parties  are  numerous, 
and  it  is  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  for  the  benefit  of  the  whole. 

Appeal  from  Superior  Court,  Yakima  County. — 
Hon.  Carroll  B.  Graves,  Judge.     AflSrmed. 

H.  J.  Snively,  and  Fred  MiUer,  for  appellant. 
Reavis  &  Englehart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  appeal  from  an  order  appoint* 
ing  a  receiver.  The  appellant,  The  Selah  Valley  Irri- 
gation Company,  on  November  29,  1892,  issued  three 
hundred  bonds  of  $500,  each  with  interest  coupons 
attached,  and  payable  to  bearer  on  the  first  day  of 
October,  1902,  bearing  interest  at  the  rate  of  eight  per 
cent,  per  annum, payable  on  April  1st  and  October  1st 
of  each  year,  until  maturity.  At  the  time  they  were 
issued  appellant  executed  a  deed  of  trust  to  the  Mason 
Mortgage  Loan  Company,  trustee,  convejang  certain 
parcels  of  real  property,  consisting  of  about  5,200 
acres  in  Yakima  county,  together  with  an  irrigating 
canal  of  about  twenty-two  miles  in  length,  used  for 
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the  purpose  of  irrigating  said  lands,  and  other  lands 
situate  on  the  line  of  the  canal,  and  covering  all  of 
the  revenues,  rents  and  tolls  for  water  arising  from 
the  canal,  and  all  corporate  and  other  franchises, 
rights  and  privileges  then  owned  or  to  be  owned  by 
said  appellant  within  this  state.  The  said  deed  of 
trust  was  executed  for  the  security  and  benefit  of 
all  the  holders  of  the  bonds  and  interest  coupons 
issued  as  aforesaid:  and  the  Mason  Mortgage  Loan . 
Company  also  guaranteed  the  payment  of  said  bonds, 
and  they  were  negotiated  to  divers  persons.  The  re- 
spondents were  the  owners  of  fifty.one  of  the  bonds, 
and  brought  this  action  to  foreclose  said  deed  of  trust, 
and  asked  for  the  appointment  of  a  receiver  to  take 
charge  of  the  property.  The  court  appointed  a  re- 
ceiver and  this  appeal  was  taken  therefrom. 

Before  proceeding  upon  the  merits,  the  respondents 
move  to  strike  certain  affidavits  contained  in  the  record 
purporting  to  have  been  used  on  the  hearing  of  the  mo- 
tion for  the  appointment  of  the  receiver,  on  the  grounds 
that  no  certificate  of  the  judge  of  the  superior  court  is 
attached  thereto  and  that  the  same  have  not  been  in- 
corporated in  any  statement  of  facts  or  bill  of  excep- 
tions. Appellant  contends  that  said  affidavits  are 
properly  before  this  court  under  §  15,  Laws  1893,  p.  118, 
especially  under  the  clause  providing  that  all  matters 
shall  be  deemed  a  part  of  the  record  which  were 
theretofore  a  part,  and  that  it  is  not  necessary  to  em- 
body the  same  in  a  statement  of  facts.  We  do  not 
think  these  affidavits  would  have  been  considered  a 
part  of  the  record  under  the  prior  practice.  There  is 
nothing  to  show  that  they  were  all  presented  or  read 
to  the  court  below  on  the  hearing  of  the  motion,  and 
in  order  to  entitle  them  to  consideration  here  the  fact 
that  they  were  so  presented  should  have  been  certified 

35—14  WASH. 
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to  by  the  court  in  some  manner,  and  the  motion  to 
strike  them  is  granted. 

No  statement  of  facts  was  settled  and  the  matters 
alleged  as  error  by  appellant  must  be  determined 
by  the  sufficiency  of  the  allegations  of  the  complaint, 
it  appearing  in  the  order  vi  the  court  appointing  a  re- 
ceiver that  proof  was  submitted  in  support  of  the  al- 
legations upon  which  the  appointment  of  the  receiver 
was  asked.  It  is  contended  that  the  complaint  does 
not  state  a  cause  of  action,  because  there  is  no  allega- 
tion showing  that  any  request  was  made  upon  the 
trustee  to  have  the  principal  sum  declared  due,  which 
appellant  contends  the  sixth  article  of  the  trust  deed 
requires.  It  is  contended  that  this  trust  deed  is  pecu- 
liar in  this  respect,  that  it  invests  the  right  only  in 
the  trustee  to  declare  the  bonds  due  upon  default  in 
the  payment  of  the  interest,  and  that  under  said  arti- 
cle appellant  was  entitled  to  a  written  notice  from  the 
trustee  of  his  election  to  declare  the  principal  sum  due 
in  case  of  default  in  the  payment  of  the  interest,  and  that 
it  does  not  appear  by  the  complaint  that  any  such  no- 
tice was  given  by  either  the  trustee  or  the  bondholders, 
and  it  is  contended  that  this  provision  for  a  written  re- 
quest, excepts  the  case  from  the  ordinary  rule  that  no 
demand  is  necessary  before  commencing  suit,  and  fur- 
thermore that  the  eighth  article  of  the  trust  deed  pro- 
vides a  method  of  foreclosure  in  the  name  of  the 
trustee,  which  excludes  all  other  methods. 

The  sixth  article  provides  that  in  case  default  is 
made  in  the  payment  of  the  interest  upon  said  bonds 
or  any  of  them,  and  such  default  shall  continue  for  a 
period  of  thirty  days  after  the  payment  of  such  inter- 
est has  been  demanded  by  presentation  of  the  coupons 
to  the  trustee,  the  principal  of  all  the  bonds  shall, 
at  the  election  of  the  trustee,  to  be  signified  to  the  irri- 
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gation  company  by  the  trustee  in  writing,  become  im- 
mediately due  and  payable;  and  the  seventh  article 
provides  that  in  case  of  such  default  the  trustee  may 
take  possession  of  the  property  and  operate  the  canal 
and  apply  the  proceeds  on  the  interest  and  principal. 
We  find  nothing  in  the  eighth  article  providing  for 
any  particular  method  of  foreclosure.  It  reiterates 
the  provisions  of  the  sixth  article,  that  suit  shall  be 
brought  by  the  trustee,  and  provides  that  the  proceeds 
realized  therefrom  shall  be  paid  ratably  upon  all  the 
bonds  without  discrimination  or  preference,  with  the 
further  provision  that  so  long  as  the  property  shall  be 
managed  by  a  trustee  or  receiver  and  remain  unsold, 
the  income  therefrom  shall  be  applied  to  the  payment 
of  interest  upon  the  bonds,  in  preference  to  the  prin- 
cipal. 

The  respondents,  while  conceding  the  rule  that  such 
suits  should  generally  be  brought  in  the  name  of  the 
trustee,  contend  that  the  circumstances  of  this  case 
except  it  from  that  rule  and  confer  the  right  upon  the 
bondholders.  It  is  alleged  that,  prior  to  the  com- 
mencement of  this  action,  in  a  suit  commenced  by 
appellant  against  the  trustee,  the  trustee  was  adjudged 
insolvent,  and  a  receiver  was  appointed  to  take  posses- 
sion of  its  property;  that  said  receiver  is  still  holding 
the  same,  and  that  by  reason  of  the  insolvency  of  the 
trustee  it  had  become  incapable  and  unfit  to  act  for 
the  bondholders  under  the  deed  of  trust;  and  further- 
more, that  prior  to  the  execution  of  the  trust  deed  the 
appellant  had  made  a  mortgage  in  favor  of  the  trustee 
to  secure  the  sum  of  $60,000,  covering  all  the  property 
described  in  the  trust  deed;  and  that  at  the  time  of  the 
execution  of  the  deed  it  was  represented  to  the  bond- 
holders by  the  trustee  that  the  greater  part  of  said 
mortgage  had  been  paid,  that  there  remained  only  the 
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sum  of  about  $8,000,  which  was  amply  secured  by  col- 
laterals outside  of  the  mortgage;  but  that,  as  a  matter 
of  fact,  said  amount  was  not  so  secured,  which  was 
well  known  to  the  trustee,  and  that  prior  to  the  com- 
mencement of  this  action  a  suit  had  been  instituted 
to  foreclose  said  mortgage,  claiming  a  much  greater 
sum  due  by  other  parties  to  whom  said  indebtedness 
or  a  portion  of  it  had  been  transferred  by  the  trustee 
aforesaid;  that  said  trustee  was  duly  served  in  said  suit 
but  made  default  therein;  that  also  there  were  judg* 
ments  against  appellant  which  were  a  prior  lien  upon 
the  property  covered  by  the  trust  deed,  and  that  all  of 
these  matters  had  been  concealed  by  appellant  and  the 
trustee  from  the  bondholders;  and  it  is  further  alleged 
that  the  appellant  and  the  trustee  were  conspiring  to 
so  manage  and  dispose  of  the  property  covered  by  the 
trust  deed  as  to  render  the  same  of  little  or  no  value 
to  the  bondholders,  and  to  defraud  them,  and  that  un- 
less a  receiver  was  appointed,  said  security  would  be- 
come lost  to  the  bondholders;  that  the  same  was  being 
depreciated  daily  by  the  mismanagement  of  said  appel- 
lant and  trustee,  and  that  they  were  neglecting  the 
property  and  collecting  and  diverting  the  proceeds, 
and  that  they  were  both  insolvent;  also,  that  the  trus- 
tee, by  virtue  of  the  foregoing  and  of  its  having 
guaranteed  the  payment  of  said  bonds,  occupied  an 
adverse  position  to  the  bondholders.  It  is  also  alleged 
that  demand  was  duly  made  upon  the  trustee  by  the 
respondents,  to  proceed  to  collect  the  interest  coupons,, 
and  that  said  trustee  refused  to  do  so,  and  it  sufficiently 
appears  that  appellant  had  knowledge  thereof.  O wing- 
to  the  great  length  of  the  provisions  of  the  trust  deed 
and  the  allegations  of  the  complaint  otherwise,  we 
give  only  the  substance  of  the  material  parts. 

We  are  of  the  opinion  that,  under  the  allegations- 


OLAY  V.  8ELAH  VALLEY  IRRIGATION  CO.        649 
May,  1896.]  Opinion  of  the  Court — Scott,  J. 

charging  appellant  with  deceiving  the  bondhold- 
ers as  to  the  value  of  the  security  and  as  to  the 
amount  of  its  obligations  outstanding,  and  of  con- 
spiring with  the  trustee  to  dispose  of  and  divert  the 
property  contrary  to  the  provisions  of  the  trust  deed, 
it  was  not  entitled  to  the  written  notice  of  the  elec- 
tion to  declare  the  whole  sum  due,  and  it  appears  that 
appellant  had  more  than  the  thirty  days  provided 
for  within  which  to  pay  the  interest  due.  Further- 
more, as  the  allegations  of  the  complaint  upon  which 
the  appointment  of  a  receiver  was  asked  were  suf- 
ficient, and  proof  was  made  in  support  of  them,  the 
court  rightfully  appointed  one.  Each  one  of  the 
three  grounds  alleged  was  sufficient  to  sustain  the 
claim  that  the  trustee  was  not  a  proper  party  to  rep- 
resent tlie  bondholders,  viz:  Its  insolvency;  its  occu- 
pying  an  adverse  position,  and  its  alleged  fraudulent 
doings,  which  must  be  taken  as  established  for  the 
purposes  of  this  hearing.  It  was,  therefore,  competent 
for  the  respondents,  upon  the  default  in  the  payment 
of  the  interest,  to  declare  the  principal  due. 

It  is  contended  by  appellant  that  even  if  suit  could 
be  maintained  by  the  bondholders,  no  less  than  all  of 
them  could  sue.     Sec.  144,  Code  Proc,  provides  that: 

"  When  the  question  is  one  of  common  or  general 
interest  to  many  persons,  or  where  the  parties  are 
numerous,  and  it  is  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole." 

The  respondents  by  their  allegations  have  brought 
themselves  within  both  provisions  of  this  section. 
The  question  presented  is  one  of  common  or  general 
interest  to  many  persons,  and  it  appears  that  there 
were  numerous  holders  of  said  bonds  residing  at  a 
distance  who  were  unknown  to  the  respondents,  and  it 


650  STATE  T.  KYLE. 


i  14    r>nO 
I  14    574 

^    4^ 


Syllabus.  [14  Wash. 


was  therefore  impracticable  to  bring  them  all  before 
the  court.  We  are  of  the  opinion  that  the  complaint 
stated  a  cause  of  action  under  the  authoritiesi  some  of 
which  we  cite,  viz:  Webb  v.  Vermont  Central  R,R.  Co.^ 
20  Blatchf.  218  (9  Fed.  793);  Seibert  v.  MinneapolU, 
Etc.,  Ry.  Co.,  52  Minn.  246  (53  N.  W.  1134);  Pomeroy, 
Code  Remedies  (3d  ed.),  §  388,  et  seq.;  Thompson,  Cor- 
porations, §§  6121,  6122, 6210. 

It  is  also  well  settled  that  the  matters  pleaded  in  the 
complaint,  if  true,  would  have  been  sufficient  cause 
for  the  removal  of  the  trustee  and  the  appointment 
of  another.  The  appointment  of  the  receiver  was  prac- 
tically doing  this  under  a  different  name. 

Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[No.  2226.  Decided  May  23,  1806.] 

The   State   of  Washington,  Respondent,  v.  Joseph 

Kyle,  Appellant. 

LARCENY  OF  NBAT  CATTLE  —  BUFFICIBNCY  OF  INFOBMATIOK  —  TEKUB 
—  CONSTITUTIONAL  LAW — P088B88ION  OF  RECENTLY  STOLEN  PROP- 
ERTY—  BURDEN  OF  PROOF  —  INBTRUCTI0N8  —  FALSE  TESTIMONY. 

The  inclasion,  in  rd  information  charging  the  stealing  of  neat 
cattle,  of  an  allegation  that  they  were  of  the  valae  of  $20  per  head, 
doee  not  affect  the  validity  of  the  information  upon  the  ground  that 
it  constitutes  an  attempt  to  charge  grand  larceny,  as  such  allegation 
may  be  rejected  as  surplusage. 

The  stealing  ot  neat  cattle  may  be  prosecuted  either  in  the  county 
where  the  property  was  first  taken  or  in  the  county  into  which  it 
was  brought  by  the  thief,  under  Oode  Proc,  §  1194,  authorising  the 
prosecution  of  larceny  either  in  the  county  where  committed  or  in 
the  one  into  which  the  stolen  property  is  taken. 

No  constitutional  rights  of  defendants  in  criminal  prosecutions 
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are  violated  by  the  act  of  March  21, 1895,  providing  that,  in  prose- 
cutions for  larceny  under  Penal  Code,  §52,  where  the  animal  alleged 
to  have  been  stolen  was  permitted  to  run  on  the  range,  proof  of 
jKrasession  of  the  animal  by  the  person  accused  of  stealing  the  same 
shall  be  prima  facie  evidence  that  he  acquired  possession  thereof 
recently,  and  shall  have  the  effect  of  throwing  on  him  the  burden  of 
ezplainiag  such  possession. 

The  failure  of  the  court  to  insert  the  word  "wilfully"  before 
"  falsely,"  in  charging  as  to  the  effect  upon  the  credibility  of  a  wit- 
ness who  has  testified  falsely  as  to  a  material  fact,  does  not  consti- 
tute  reversible  error,  as  a  witness  does  not  testify  falsely  unless  he 
makes  a  wilfull  misstatement.     (Gordon  and  Andbbs,  JJ.,  dissent). 


Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

Fentan  &  Sawnders,  for  appellant. 

/.  W.  Feigkan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — This  appeal  is  from  a  judgment  and 
sentence  imposed  after  a  verdict  of  the  jury  finding 
the  defendant  guilty  of  the  crime  of  stealing  neat  cat- 
tle. Many  errors  have  been  assigned  and  argued  in 
the  brief  of  appellant,  but  every  question  raised  by 
such  assignments  depends  upon  the  decision  of  two 
principal  questions.  The  first  is  as  to  the  sufficiency 
of  the  information  upon  which  the  defendant  was 
placed  on  trial.  It  was  substantially  in  the  following 
language: 

"J.  W.  Feighan,  prosecuting  attorney  in  and  for  the 
county  of  Spokane  and  State  of  Washington,  comes 
here  into  court,  and  in  the  name  and  by  the  authority 
of  the  State  of  Washington,  gives  the  court  to  under- 
stand and  be  informed  that  the  said  defendant  Joseph 
Kyle  is  hereby  charged  with  the  crime  of  stealing  neat 
cattle,  committed  as  follows,  to-wit:  That  on  the  13th 
day  of  November,  A.  D.,  1895,  at  the  county  of  Spo- 
kane and  State  of  Washington,   Joseph  Kyle,  then 
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and  there  being,  did  then  and  there  unlawfully  and 
feloniously  steal,  take,  lead  and  drive  away  two  head 
of  neat  cattle,  then  and  there  being  the  property  of 
and  belonging  to  Thomas  Davis;  said  two  head  of 
neat  cattle  being  valuable  and  of  the  value  of  twenty 
dollars  per  head;  which  said  two  head  of  neat  cattle 
were  permitted  by  the  owner  thereof,  Thomas  Davis, 
to  run  at  large  and  graze  upon  the  range,  contrary  to 
the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Wash* 
ington." 

It  is  not  contended  but  that  it  would  have  sufficiently 
charged  the  statutory  crime  of  stealing  neat  cattle  if 
the  allegation  as  to  the  value  of  the  cattle  stolen  had 
been  omitted;  but  it  is  claimed  that  the  charge  in  the 
information  that  the  stolen  cattle  were  of  the- value  of 
$20  per  head  so  changed  its  effect  that  it  no  longer 
charged  simply  the  crime  of  stealing  neat  cattle,  but 
also  charged  the  crime  of  grand  larceny  as  defined  by 
our  statute;  the  argument  being  that,  since  it  was  un- 
necessary to  say  anything  about  the  value  of  the  ani- 
mals in  order  to  properly  charge  the  crime  of  stealing 
neat  cattle,  the  stating  in  the  information  that  they 
were  of  a  certain  value  must  have  been  for  the  pur- 
pose of  showing  that  the  crime  of  grand  larceny  had 
been  committed. 

It  is  probably  true  that  an  information  for  stealing 
neat  cattle  would  be  good  without  any  allegation  as  to 
the  value  of  the  animals  taken,  but  it  does  not  follow 
that  an  information  otherwise  sufficient  would  be  ren- 
dered invalid  by  such  statement  as  to  value.  As  well 
might  it  be  claimed  that  an  indictment  which  would 
be  good  that  charged  the  stealing  of  a  gray  horse 
would  be  rendered  invalid  by  a  further  allegation  that 
the  gray  horse  was  nine  years  old.  If  the  allegation 
as  to  value  of  the  animals  was  unnecessary,  it  should 
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be  rejected  as  surplusage,  and  it  should  be  held  to 
have  no  effect  upon  the  other  allegations  of  the  in- 
formation. If  it  had  been  stated  in  the  information 
that  the  defendant  was  accused  of  the  crime  of  grand 
larceny,  and  the  facts  constituting  the  crime  had 
been  alleged  as  in  the  information  under  considera- 
tion, there  might  be  some  force  in  the  contention  that 
the  facts  stated  were  such  as  would  be  necessary  to 
charge  the  crime  of  grand  larceny;  but  it  having 
been  stated  in  this  information  that  the  defendant 
was  charged  with  the  crime  of  stealing  neat  cattle, 
and  the  facts  alleged  being  sufficient  to  charge  that 
crime,  it  must  be  presumed  that  the  facts  alleged 
charged  that  crime  and  no  other. 

The  other  question  grows  out  of  objections  to  the 
introduction  of  evidence,  and  to  the  action  of  the 
court  in  instructing  and  refusing  to  instruct  the  jury, 
and  was  founded  upon  the  contention  of  appellant  that 
the  crime  of  stealing  neat  cattle  was  not  larceny  with- 
in the  meaning  of  the  section  of  the  statute  (Code 
Proc,  §1195)  which  provided  that  a  prosecution  for 
larceny  might  be  had  either  in  the  county  where  the 
property  was  first  taken,  or  in  one  into  which  it  was 
brought  by  the  thief  after  it  had  been  taken  in  an- 
other county;  and  upon  the  further  contention  that 
the  act  of  March  21,  lii95  (Laws,  p.  470),  which  pro- 
vided that  in  prosecutions  for  larceny,  under  §52, 
Penal  Code,  where  the  animal  alleged  to  have  been 
stolen  was  permitted  by  its  owner  to  run  on  the  range, 
proof  of  possession  of  the  animal  by  the  person  ac- 
cused of  stealing  the  same  should  be  prima  facie  evi- 
dence that  the  accused  acquired  possession  thereof 
recently,  and  should  have  the  effect  of  throwing  on 
the  accused  person  the  burden  of  explaining  such  pos- 
session, was  unconstitutional,  by  reason  of  the  fact 


554  STATE  ▼.  KYLE. 


Opinion  of  the  Ooort—  Hoyt,  C.  J.         [  14  Wash. 

that  its  effect  was  to  cast  the  burden  of  proof  in  a 
criminal  case  upon  the  accused. 

As  to  the  first  contention,  it  is  sufficient  to  say  that 
the  statute  which  punishes  the  felonious  taking  of  neat 
cattle  describes  the  act  as  being  that  of  stealing  such 
cattle,  and  while  it  is  true  that  that  fact  does  not  make 
the  crime  therein  provided  for  common  law  larceny, 
it  does  constitute  it  such  a  statutory  larceny  as  to  bring 
it  within  the  definition  of  larceny  in  the  section  re- 
ferred to. 

We  are  unable  to  agree  with  the  contention  that  the 
other  section  referred  to  is  unconstitutional.  It  is  but 
an  extention  of  the  rule,  which  has  long  prevailed, 
that  possession  of  property  recently  stolen  is  sufficient 
proof  that  the  possessor  is  guilty  of  the  crime  to  call 
upon  him  to  explain  his  possession;  and,  so  far  as  we 
are  aware,  it  has  never  been  claimed  that  the  holding 
of  the  courts,  that  such  prima  facie  presumption  flowed 
from  the  fact  of  possession,  infringed  any  constitu- 
tional right  of  the  defendant,  and  if  the  existence  of 
such  a  presumption  did  not  infringe  constitutional 
rights,  we  are  unable  to  see  that  the  presumption  which 
the  section  in  question  authorizes  the  court  to  enforce 
infringes  any  such  right. 

There  was  one  assignment  of  error  which  was  not 
covered  by  the  questions  above  discussed.  It  grew 
out  of  the  failure  of  the  court  to  insert  the  word  "  wil- 
fully "  before  "  falsely  "  in  speaking  of  the  effect  upon 
the  credibility  of  a  witness  having  testified  falsely  as 
to  a  material  fact;  but  as  in  our  opinion  a  witness  does 
not  testify  falsely  unless  he  makes  a  wilful  misstate- 
ment, the  omission  to  insert  the  word  "  wijfully "  in 
the  instruction  did  not  so  change  its  meaning  as  to 
authorize  us  to  reverse  the  case. 
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The  judgment  and  sentence  will  be  affirmed. 

Scott,  J.,  concurs. 

Dunbar,  J.  (concurring). —  I  cannot  concur  in  the 
doctrine  which  is  at  least  implied  in  the  majority  opin- 
ion, that  the  possession  of  recently  stolen  property,  if 
unexplained,  raises  the  presumption  of  guilt.  I  think 
the  more  modern  and  better  doctrine  is  that  no  pre- 
sumption is  involved,  but  that  the  possession  of 
recently  stolen  property  is  a  circumstance  to  be  con- 
sidered by  the  jury  like  any  other  circumstance  which 
may  be  proven  tending  to  overcome  the  presumption 
of  innocence.  However,  as  the  legislature  has  seen 
fit  to  prescribe  this  rule  in  a  particular  class  of  cases, 
and  as  I  am  not  convinced  that  it  violates  any  consti- 
tutional rights  of  the  defendant,  I  do  not  feel  at  liberty 
to  disregard  the  enactment,  and  I  therefore  concur  in 
the  result. 

Gordon,  J.  (dissenting). —  I  concur  in  all  that  is  said 
in  the  foregoing  opinion  save  only  as  to  the  instruc- 
tion given  to  the  jury  in  which  the  court  undertook 
to  tell  them  under  what  circumstances  they  were  at 
liberty  to  disregard  the  testimony  of  a  witness.  The 
instruction  complained  of  is  as  follows: 

''Another  rule  of  law  is  that  where  the  jury  are  con- 
vinced that  any  witness  has  testified  falsely  before 
you  as  to  any  one  thing,  you  are  at  liberty  to  discredit 
his  evidence  entirely;  the  law  does  not  say  you  must 
disregard  his  evidence  because  his  evidence  may  be 
supported  by  other  evidence  as  to  give  his  story  credit; 
but  if  you  are  satisfied  that  any  witness  testified  falsely 
as  to  any  one  material  thing,  it  is  sufficient  for  you,  if 
you  think  proper,  to  disregard  his  testimony  entirely." 

The  giving  of  this  instruction  constituted,  in  my 
judgment,  reversible  error.  The  assumption  of  the 
majority  that  there  is  no  difference  or  distinction  be- 
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tween  testifying  falsely  and  "  knowingly  and  wilfully  " 
testifying  falsely,  is,  in  my  opinion,  entirely  unsup- 
ported by  reason  or  authority.  I  had  supposed  the 
proposition  to  be  settled  in  the  law  that  the  maxim 
*'falsus  in  uno  falsus  in  omnibus  "  applied  only  to  caaes 
of  wilful  falsity,  and  I  have  been  unable  to  find  a  case 
that  supports  the  conclusion  of  the  majority.  On  the 
contrary,  the  cases  which  have  been  reversed  for  the 
giving  of  the  instruction  here  complained  of  are  in- 
numerable. To  say  that  one  who  by  mistake  or 
through  infirmity  of  memory  makes  a  false  statement 
thereby  ''makes  a  wilful  misstatement"  is,  in  my 
opinion,  to  ignore  the  rules  of  both  law  and  language. 
Webster  defines  "  falsely  "  as  being  '*  in  a  false  man- 
ner; erroneously."  Another  definition  is  '*  not  truly." 
It  may  be  any  of  these  and  yet  be  the  result  of  honest 
mistake  rather  than  wilful  design. 
In  Childs  v.  State,  76  Ala.  93,  the  court  say: 

"A  statement  made  in  mistake  may  be  false,  and  yet 
it  would  not  justify  a  disregard  of  all  the  witness 
might  say.  ...  To  warrant  the  application  of 
the  maxim  [falsus  in  uno  falsus  in  om,nihus\  the  alleged 
false  statement  must  have  been  made  knowingly,  inten^ 
tionally,  or  with  a  design  to  deceive  or  mislead.  Unless 
the  jury  believe  such  was,  or  must  have  been,  the 
case,  then  an  erroneous  statement  does  not,  in  and  of 
itself,  require  by  any  absolute  rule  that  the  whole  tes- 
timony must  be  disbelieved." 

In  Orimes  v.  State,  63  Ala.  166,  the  court  say: 

''Its  falsity  must  result  from  design,  and  not  from 
mere  mistake,  or  infirmity,  which  affects  only  the 
character  of  the  witness  for  accuracy." 

In  Wilkins  v.  Earle,  44  N.  Y.  172  (4  Am.  Rep.  655), 
the  court  say: 

"The  jury  must  believe  the  evidence  to  be  wilfully 
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false,  in  some  particular,  before  they  are  authorzed 
to  discredit  the  whole  evidence  of  a  witness. 

This  proposition  is  fully  supported  in:  People  v. 
Sprcigue,  53  Cal.  491;  Pierce  v.  State,  53  Ga.  365;  Mead 
V.  McOraw,  19  Ohio  St.  65;  Jones  v.  People^  2  Colo.  351; 
Hoge  V.  People,  117  111.  35  (6  N.  E.  796);  People  v.  Strong, 
30  Cal.  151;  Wharton,  Evidence,  §412;  Abbott's  Law 
Dictionary,  vol.  1,  p.  480. 

See,  also,  29  Am.  &  Eng.  Enc.  Law,  780,  and  the  long 
list  of  authorities  there  cited.  Indeed,  the  authorities 
upon  this  proposition  might  be  multiplied  indefinitely. 
I  know  of  no  good  reason  for  departing  from  the  rule 
so  long  established  and  universally  adopted,  and  when 
we  stop  to  consider  that  an  instruction  of  this  char- 
acter is  applicable  to  almost  every  case  in  which  dis- 
puted questions  of  fact  arise,  it  may  well  be  doubted 
if  the  profession  or  the  public  will  profit  by  the  inno- 
vation. To  constitute  perjury  in  this  state  (and  every- 
where else  so  far  as  I  am  advised)  one  must ''  wilfully 
and  contrary  "  to  his  oath  state  as  true  ^'  material  mat- 
ter which  he  knows  to  be  false."  Would  any  lawyer 
contend  that  it  would  be  sufiicient  to  authorize  a  con- 
viction for  perjury  that  the  jury  should  find  that  a 
particular  statement  was  "  falsely "  made?  The  in- 
struction told  the  jury  that  if  they  were  satisfied  that 
any  witness  "  testified  falsely  "  as  to  any  one  material 
thing,  they  were  at  liberty  to  disregard  his  entire  testi- 
mony. This,  as  we  have  seen,  was  in  law  and  in 
English  equivalent  to  telling  them  that  if  they  were 
satisfied  that  a  witness  erroneously  stated  any  material 
matter  through  honest  mistake  or  inadvertence,  al- 
though without  design  to  deceive  or  mislead,  they 
were  at  liberty  to  disregard  the  entire  testimony  of 
such  witness;  hence  the  instruction  was  misleading 
and  furnished  an  improper  standard  by  which  the 
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jury  were  authorized  to  measure  and  weigh  the  testi- 
mony. 

I  find  it  difficult  to  disregard  the  authority  of  adju- 
dicated cases,  and  therefore  very  reluctantly  dissent 
from  so  much  of  the  opinion  of  the  majority  as  re- 
lates to  the  question  here  discussed,  as  well  as  from 
the  conclusion  reached.  I  think  the  judgment  should 
be  reversed. 

Anders,  J.,  concurs  in  the  above. 


[  No.  2065.    Decided  May  25,  1896.] 

Citizens  National  Bank  of  Taooma,  AppeUant,  v. 
Henry  Wintler  et  a2..  Respondents. 

NBGOTIABLB  MOTB  —  INDORSEMENT  BT  HANAQEB  OP  COBPOBATION. 

PoBsession  by  a  third  person  of  a  negotiable  promissory  note  pay-, 
able  to  a  corporation,  bearing  the  indorsement  of  such  corporation 
regular  in  form  and  signed  by  its  general  manager,  is  safficient  to 
raise  the  presumption  that  the  indorsement  was  made  with  anthority 
and  that  the  holder  is  the  owner  of  the  note. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.     Reversed. 

Brents  &  Clark,  and  Thomas  Carroll,  for  appellant 
B.  L.  &  J.  L.  Sharpstein,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. —  Suit  was  brought  in  the  superior  court 
for  Walla  Walla  county  by  the  appellant  bank,  a  cor- 
poration,  against  the  respondents  upon  a  negotiable 
promissory  note  made  by  the  respondents  to  the  South 
Harbor  Land  and  Improvement  Company,  a  corpor- 
ation, transferred  to  the  appellant  prior  to  the  maturity 
thereof.  Respondents  answered,  admitting  the  execu- 
tion of  the  note,  but  denying  that  the  South  Harbor 
Land  and  Improvement  company  transferred  the  same 
to  appellant,  and  for  a  further  answer  they  alleged  that 
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the  said  note  was  procured  by  fraudulent  representa- 
tions and  without  consideration.  To  this  latter  defense 
the  appellants  replied,  and  upon  the  issues  thus  made 
up  the  cause  proceeded  to  trial. 

The  note  was  introduced  in  evidence,  bearing  the 
following  indorsement: 

''The  South  Harbor  Land  and  Improvement  Com- 
pany by  R.  E.  Brown,  General  Manager." 

Evidence  was  also  offered  showing  that  said  R.  E. 
Brown  was  at  the  time  of  making  the  indorsement 
the  general  manager  of  said  corporation,  and  that  the 
transfer  of  the  note  was  made  to  appellant  prior  to  its 
maturity.  After  some  further  testimony  not  necessary 
to  be  noticed,  appellant  rested  its  case,  and  thereupon 
the  court,  upon  respondent's  motion,  granted  a  non- 
suit and  entered  judgment  against  appellant  for  costs. 
This  appeal  is  from  said  order  and  judgment. 

The  possession  by  a  third  person  of  a  negotiable 
promissory  note  payable  to  a  corporation,  bearing  the 
indorsement  of  such  corporation,  regular  in  form  and 
signed  by  its  general  manager,  is  sufficient  to  raise 
the  presumption  that  the  officer  so  indorsing  it  had 
authority  to  make  the  indorsement,  and  that  the  per- 
son having  the  possession  thereof  is  the  owner  of  the 
note.  The  production  in  evidence  of  the  note  in  ques- 
tion bearing  the  indorsement  as  above  set  forth, 
coupled  with  the  proof  that  Brown  was  the  general 
manager  at  the  time  when  said  note  was  so  indorsed 
and  delivered,  was  sufficient  prima  facie  to  entitle  ap- 
pellant to  recover,  «and  the  motion  for  non-suit  was 
improperly  granted.  Carrigan  v.  Port  Crescent  Im- 
provement Co.,  6  Wash.  590  (34  Pac.  148). 

Reversed  and  remanded. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 
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[No.  2068.    Decided  May  26,  1896.] 

Frank  Glick  et  al.,  Appellants,  v.  J.  M.  Weatherwax 

et  al.,  Respondents. 

BYIOEMCE  —  ADMISSIBILITY  OF  PAROL  —  IMMATESIALITY. 

A  question  asking  a  party  as  to  what  arrangement  be  had  in  re- 
lation to  getting  his  pay  for  certain  property  is  properly  excluded 
where  a  written  contract  has  already  been  put  in  evidence  covering 
the  subject. 

The  exclusion  of  evidence  tending  to  establish  a  fact  essentiai  to 
the  plaintiffs'  recovery  is  not  prejudicial  error,  where  the  fact  is  not 
disputed. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.    Affirmed. 

T.  D.  Scofield,  for  appellants. 
Bvsh  &  Coons,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  complaint  in  this  case  alleged  sev- 
eral causes  of  action,  some  of  which  have  been  aban- 
doned. The  main  cause  is  based  upon  the  following 
facts:  The  plaintiffs  were  the  owners  of  a  tract  of 
land,  and  the  defendant  Weatherwax  was  the  owner 
of  certain  of  the  timber  standing  thereon.  The  other 
defendants  were  engaged  in  cutting  this  timber  and 
transporting  it  to  a  sawmill.  A  small  stream  of  water, 
know  as  Bitter  Creek,  flowed  through  said  premises 
and  was  made  use  of  by  the  defendants  to  float  said 
timber  on  its  way  to  the  point  where  it  was  to  be  used. 
The  plaintiffs  had  reserved  the  cedar  timber  on  said 
land  and  were  converting  the  same  into  shingle  bolts, 
which  they  had  disposed  of  to  other  parties,  and  they 
also  desired  to  use  such  stream  of  water  to  transport 
said  shingle  bolts  to  market.     It  is  alleged  that  the 
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the  defendants  obstructed  said  stream  so  that  the 
plaintiffs  were  unable  to  make  use  of  it  to  transport 
their  timber,  whereby  they  were  damaged.  It  appears 
that  the  defendants  had  expended  a  large  amount  of 
money  in  clearing  out  the  bed  of  said  stream,  so  that 
it  would  be  available  for  floating  their  logs,  but  that 
while  they  were  engaged  in  floating  them,  the  water 
began  to  go  down  and  reached  such  a  low  stage  that 
it  became  impossible  to  float  all  of  said  logs  down, 
and  a  part  of  them  remained  for  some  months  in  the 
stream  at  two  different  points,  and  these  were  the 
obstructions  complained  of. 

The  other  causes  of  action  insisted  upon  were  for 
damages  in  the  sum  of  $5  for  a  hay  rack,  and  in  the 
sum  of  $20  for  the  alleged  conversion  of  certain  cedar 
logs.  The  cause  was  tried  to  a  jury  and  a  verdict  and 
judgment  rendered  in  favor  of  the  defendants,  and 
the  plaintiffs  have  appealed. 

Numerous  grounds  of  error  are  alleged,  growing 
out  of  the  admission  and  rejection  of  evidence  and 
the  instructions  of  the  court  to  the  jury.  It  is  first 
contended  that  the  court  erred  in  sustaining  an  objec- 
tion to  a  question  asked  one  of  the  plaintiffs  as  to  what 
arrangement  he  had  in  relation  to  getting  pay  for  his 
shingle  bolts.  Conceding  that  this  was  material  testi- 
mony, it  was  properly  excluded  for  the  reason  that  a 
written  contract  had  already  been  put  in  evidence 
covering  this  subject,  and  it  was  not  competent  to  in- 
troduce parol  proof  to  vary  it. 

The  next  objection  is  to  another  question  asked  a 
witness  for  the  plaintiffs  concerning  the  length  and 
size  of  the  shingle  bolts.  This  was  immaterial,  for  it 
is  not  disputed  that  the  stream  was  so  obstructed  they 
could  not  have  been  floated  down  regardless  of  their 
size. 

36  — 14  WASH. 
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It  is  next  contended  that  the  court  erred  in  admitting 
two  written  instruments  in  evidence,  the  first  showing 
what  rights  the  defendant  Weatherwax  obtained  by 
the  purchase  of  said  timber,  and  the  second  being  a 
contract  between  Weatherwax  and  the  other  defend- 
ants relating  to  its  removal.  We  think  this  was  com- 
petent proof. 

No  prejudicial  error  is  shown  in  any  of  the  questions 
argued  by  appellant,  and  for  that  reason  it  is  unnec- 
essary to  consider  them  in  detail.  The  cause  was  ap- 
parently fairly  tried  and  the  jury  found  against  the 
plaintiffs  upon  all  the  issues. 

AflSrmed. 

HoYT,  0.  J.,  and  Dunbar,  Anders  and  GtOrdon,  JJ., 
concur. 


[Na  2127.    Decided  May  26. 1806.] 

g  5g|  Alexander  W.  Sweeney,  Respondent,  v.  Pacific  Coast 

Elevator  Company,  Appellant. 

APPEAL  —  ABBIONMBNT    OF  BRBOB — OBJECTIONS    NOT  RAIBBD  BBLOW  — 
ACTION  AT  LAW  —  DBFENBB  OF  BBTOPPBL. 

An  instruction  is  not  entitled  to  consideration  on  appeal,  where 
it  was  especially  excepted  to  on  a  ground  different  from  that  oiged 
in  the  appellate  court. 

The  making  of  a  motion  below  for  a  new  trial  upon  the  statotory 
grounds  does  not  save  an  objection  going  to  the  form  of  the  action, 
in  that  the  testimony  shows  a  variance  or  a  failure  of  proof,  where 
no  objection  was  made  to  the  admission  of  the  evidence,  nor  any 
motion  for  non-suit  on  account  of  failure  of  proof,  nor  any  reqaest 
for  an  instruction  to  find  for  the  appellant  for  such  reason. 

Matter  by  way  of  estoppel  is  available  as  a  defense  in  an  action 
at  law  as  well  as  one  in  equity. 
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Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.    Affirmed. 

Charles  H.  Carter,  Thomas  H.  Brents^  and  Wellington 
Clark,  for  appellant. 

B.  L.  &  J.  L.  Sharpstein,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  respondent  objects  to  the  considera- 
tion of  many  of  the  matters  discussed  in  appellant's 
T)rief  on  the  ground  that  the  same  were  not  raised  in 
the  court  below,  and  contends  that  there  is  but  one 
matter  argued  therein  which  is  properly  before  this 
court  for  consideration,  and  that  is  the  refusal  of  the 
court  to  try  the  matters  alleged  in  the  eighth,  eleventh, 
twelfth  and  thirteenth  subdivisions  of  appellant's 
answer,  as  equitable  issues,  or  to  refer  the  same  for 
determination  before  a  trial  of  the  other  issues  by  the 
jury. 

The  objection  of  the  respondent  is  in  the  main 
well  taken,  as  no  ruling  of  the  court,  aside  from  this 
particular  one,  is  pointed  out  in  appellant's  brief  as 
•error.  Only  one  of  the  instructions  given  is  ques- 
tioned here  and  that  one  was  especially  excepted  to 
upon  a  different  ground  from  that  now  urged  and  for 
that  reason  it  is  not  entitled  to  consideration.  The 
appellant  contends  that  all  of  the  matters  argued  in  its 
brief  are  properly  before  this  court  in  consequence  of 
its  having  made  a  motion  for  a  new  trial  upon  the 
statutory  grounds,  which  was  denied  by  the  court. 

Appellant's  main  contention,  aside  from  the  one  re- 
lating to  the  refusal  of  the  court  to  try  certain  of  the 
issues  as  equitable  issues,  or  by  a  reference,  goes  to 
the  form  of  the  action,  in  that  the  testimony  showed 
a  variance  or  a  failure  of  proof.     It  does  not  appear 
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that  any  objection  was  made  to  the  admission  of  this 
evidence,  however,  nor  that  there  was  a  motion  for  a 
non-suit  on  account  of  failure  of  proof,  or  any  request 
for  an  instruction  to  the  jury  to  find  for  the  defendant 
for  such  reason,  and  the  matters  alleged  or  complained 
of  are,  therefore,  not  available  as  relating  to  the  form 
of  the  action,  and  at  most  can  only  raise  the  question 
as  to  whether  the  evidence  was  insufficient  to  sustain 
the  verdict;  and  as,  after  an  examination  of  the  rec- 
ord, we  are  satisfied  that  there  was  evidence  sufficient 
for  that  purpose,  there  was  no  error  in  the  premises. 

No  recovery  against  the  plaintiff  was  sought  by  the 
defendant,  and  the  matters  pleaded,  which  it  contends 
raised  equitable  issues,  related  to  an  estoppel,  and  this 
is  available  as  a  defense  in  an  action  at  law  as  well  as 
one  in  equity.  Certain  credits  were  pleaded  in  this 
connection  as  having  been  given  to  the  plaintiff  by 
the  defendant,  and  in  its  prayer  the  defendant  asked 
that  in  case  the  court  should  find  that  such  matters 
were  not  available  as  an  estoppel,  it  be  allowed  the 
same  as  a  counterclaim,  and  asked  for  an  accounting 
with  respect  thereto.  But  we  do  not  think  that  the 
matters  pleaded  involved  the  examination  of  such  an 
account  as  to  require  the  court  to  send  the  same  to  a 
referee  for  determination,  and  that  it  was  no  abuse  of 
the  discretion  reposed  in  the  court  to  submit  said 
matters  to  the  jury,  even  though  it  were  competent 
for  the  court  to  segregate  the  issues  and  try  certain  of 
them  as  equitable  ones,  or  by  referee,  and  the  re- 
mainder  of  them  by  jury  where  the  action  is  brought 
as  one  at  law. 

Being  of  the  opinion  that  no  error  was  committed^ 
the  judgment  is  affirmed. 

Anders,  Dunbar  and  Gordon,  JJ.,  concur. 
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[No.  2128.  Decided  May  26,  1896.] 

Alexander  Young,  Appellant,  v.  William  E.  Smith  et 
ux.y  Defendants^  Fkank  M.  Peterson,  Respondent. 

NKGOTIABLB  INSTRUMENTS  —  LIABILITY  OF   BUBBTY — CONDITIONAL 

SIGNING. 

One  to  whom  a  note  is  sent  by  a  person  who  signed  it  as  surety, 
with  the  understanding  that  the  person  to  whom  it  was  sent  might 
use  it  when  signed  by  himself  also,  cannot,  on  using  it  without 
himself  signing  and  again  receiving  the  note  by  rescission  of  the 
transfer,  maintain  an  action  thereon  against  him  who  signed  it  on 
the  unfulfilled  condition. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     AflSrmed. 

Bush  &  Coons,  for  appellant. 
Oeorge  D.  Scofield,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  upon  a  promissory  note 
for  $400  given  by  the  defendants  Smith  as  principals, 
and  by  Peterson  as  surety.  It  was  made  payable  to 
the  order  of  the  cashier  of  the  First  National  Bank  of 
Aberdeen.  Prior  to  the  signing  of  said  note,  it  appears 
that  the  plaintiff  had  executed  a  note  to  said  bank  to 
obtain  a  like  sum  of  money  for  the  purpose  of  loaning 
it  to  the  defendants  Smith,  and  that  he  did  loan  it  to 
them,  taking  their  note  to  himself  therefor  and  also 
security  upon  a  quantity  of  furniture.  The  note  in 
suit  was  intended  for  the  purpose  of  taking  up  these 
notes.  A  verdict  and  judgment  yteve  rendered  in 
favor  of  defendant  Peterson,  and  the  plaintiff  has  ap- 
pealed. He  alleges  that  the  court  erred  in  admitting 
testimony  as  to  a  certain  conversation  had  between  the 
defendants  Smith  and  Peterson  relating  to  the  giving 
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of  the  note  and  also  to  an  instruction  given  by  the 
court  to  the  jury.  It  appeared  that  the  Smiths,  after 
signing  the  note,  brought  it  to  Peterson  to  obtain  his 
signature,  and  that  Peterson  signed  the  same  and  en- 
closed it  in  a  letter  to  the  plaintiff.  Said  letter  was  as 
follows: 

"  Westport,  Apr.  14th.,  1893. 
**Mr.  Alex.  Youngs 

"Dear  Sir — Please  find  inclosed  note  of  W.  E. 
Smith's  which  he  says  you  will  sign  so  I  will,  when 
you  do  you  can  turn  it  over  to  him  when  you  see  it  is 
all  right.  He  is  to  make  a  bill  of  sale  of  a  lot  of  fur- 
niture, is  it  all  0.  K.     Very  respt  yours, 

*'F.  M.  Peterson." 

It  is  clear  that  by  the  terms  of  this  letter  Peterson 
consented  to  become  a  party  to  the  note  only  upon  the 
condition  that  the  plaintiff  would  sign  it  also,  and  its 
delivery  was  made  conditional  upon  plaintiff's  sign- 
ing it.  Instead  of  signing  it,  plaintiff  delivered  the 
note  to  the  bank,  taking  up  his  note,  and  also  surren* 
dered  to  the  Smiths  the  note  and  security  previously 
executed  by  them  to  him.  It  appears  that  the  bank 
became  dissatisfied  with  the  transaction  and  entered 
into  an  arrangement  with  the  plaintiff  whereby  the 
transfer  of  the  note  to  the  bank  was  rescinded,  and  it 
was  indorsed  by  the  bank's  cashier  to  the  plaintiff 
without  recourse. 

The  court  instructed  the  jury  that  if  they  found  that 
Peterson  in  transferring  the  note  to  plaintiff  only  au- 
thorized  him  to  deliver  the  same  after  signing  it  him- 
self, the  plaintiff  would  not  be  entitled  to  recover. 
There  was  no  error  in  this  instruction,  in  fact  it  would 
have  been  proper  for  the  court  to  have  directed  the 
jury  to  bring  in  a  verdict  for  the  defendant  Peterson, 
as  the  plaintiff  had  admitted  the  receipt  of  the  note 
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with  the  letter  aforesaid,  and  all  of  the  material  facts 
upon  which  the  instruction  was  based. 

The  plaintiff  had  no  authority  to  put  the  note  in 
circulation  without  signing  it  himself  as  a  surety  with 
Peterson,  and  clearly  was  not  entitled  to  recover 
against  Peterson  thereon,  who  had  only  agreed  to  as- 
sume the  liability  of  a  co-surety  with  the  plaintiff. 

The  testimony  complained  of,  which  the  court  ad- 
mitted, was  not  material,  as  it  developed  nothing 
beyond  the  undisputed  facts  in  the  case. 

Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[  Na  2189.    Decided  May  26, 1806.] 

Joseph  Stulb,  Respondent,  v.  David  G.  Ainslie  et  aJ., 
Respondents,  William  Mackintosh  et  aL,  Appel- 
lants. 

MORTOAOX   POBECLOBUBB  —  MARBHALINO   BEGUBITIBB. 

That  portion  of  inortgaged  premiseB  conveyed  at  the  instance  of 
the  mortgagor  by  a  grantee  of  the  mortgaged  premises  in  a  deed 
abeolnte  on  its  face,  but  in  reality  intended  as  security,  to  a  corpora- 
tion chargeable  with  notice  of  the  nature  of  the  title,  is  to  be  sold  in 
satisfaction  of  the  prior  mortgage  before  the  remaining  portion,  un- 
der the  rule  requiring  sales  to  be  made  in  inverse  order  of  aliena- 
tion. 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
W.  W.  Langhornb,  Judge.     Affirmed. 

8.  C.  White,  and  A.  E.  Rice,  for  appellants. 

Frederick  V.  Holman,  and  Reynolds  &  Stewart,  for 
respondents. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J.— On  February  8, 1888,  David  G.  Ainslie 
and  his  wife  were  the  owners  in  fee  simple  of  a  certain 
tract  of  land.  On  that  day  they  executed  a  mortgage 
thereon  to  the  Lombard  Investment  Company.  After- 
wards thej'  conveyed  the  same  property  to  one  Sher- 
man, by  a  paper  which  upon  its  face  purported  to  be 
a  warranty  deed,  but  which  it  is  conceded  was  exe- 
cuted for  the  purposes  of  security,  and  therefore  only 
a  mortgage  as  between  the  grantors  and  grantee  and 
all  others  having  notice  of  the  facts.  Thereafter,  by 
arrangement  between  the  Ainslies  and  said  Sherman 
a  parcel  of  said  land  known  as  the  "mill  tract"  was 
conveyed  by  said  Sherman  to  the  Ainslie  Lumber 
Company,  a  corporation,  which  under  the  circum- 
stances must  be  charged  with  full  notice  of  the  nature 
of  Sherman's  title.  The  execution  of  this  conveyance 
by  Sherman  was  made  in  pursuance  of  the  written 
direction  of  the  Ainslies.  In  a  suit  brought  for  the 
foreclosure  of  the  mortgage  executed  to  the  Lombard 
Investment  Company,  the  court,  in  pursuance  of 
proper  requests  so  to  do,  directed  the  land  covered  by 
the  mortgage  to  be  sold  in  separate  parcels,  and  that 
the  parcel  known  as  the  "  mill  site,"  which  had  been 
conveyed  by  the  Ainslies  and  Sherman  to  the  lumber 
company,  should  be  sold  before  the  remainder  of  the 
land  covered  by  the  trust  deed  to  Sherman,  and  the 
determination  of  the  court  that,  under  the  rule  that 
the  mortgagee  shall,  in  case  some  of  the  property 
covered  by  his  mortgage  has  been  disposed  of  by  the 
mortgagor,  sell  the  mortgaged  land  in  the  inverse  or- 
der  of  its  alienation,  the  mill  tract  should  be  sold  be- 
fore the  other  land  covered  by  the  deed  to  Sherman, 
is  the  only  error  complained  of  by  the  appellants,  and 
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if  the  action  of  the  court  in  that  regard  was  correct, 
the  decree  illust  be  affirmed. 

Both  parties  invoke  the  same  rule.  The  appellants 
contend  that  the  deed  of  Sherman  to  the  Ainslie  Lum- 
ber Company  should  be  treated  as  a  conveyance  of 
the  title  by  said  Sherman  as  of  the  date  of  the  deed, 
and  that  he  having  thus  conveyed  a  part  of  the  land  and 
retained  another  part,  the  rule  in  question  would  re* 
quire  that  that  part  which  he  retained  should  be  sold 
in  satisfaction  of  the  mortgage  which  covered  both 
tracts  before  that  which  he  had  conveyed.  If  the 
transaction  between  the  Ainslies  and  Sherman  and  the 
Ainslie  Lumber  Com  pan}'  could  be  construed  in  a  court 
of  equity  as  contended  for  by  the  appellants,  there 
would  be  force  in  this  contention,  but  in  our  opinion 
it  cannot  be  so  construed.  Equity  requires  that  such 
transaction  should  be  held  to  have  4;he  same  effect  as 
though  the  Ainslies  had  never  conveyed  the  mill  tract 
to  Sherman,  but  instead  had  retained  title  thereto  un- 
til the  date  of  the  deed  from  Sherman  to  the  lumber 
company,  and  had  then  conveyed  directly  to  it.  As 
between  the  Ainslies  and  Sherman,  the  Ainslies  were 
the  owners  of  the  entire  property  covered  by  the  trust 
deed  to  Sherman,  and  the  regular  way  to  have  con- 
veyed a  perfect  title  would  have  been  by  a  deed  from 
the  Ainslies  and  a  release  of  the  lien  of  the  trust 
deed,  upon  the  piece  so  conveyed,  by  Sherman,  and 
the  fact  that  for  convenience  the  deed  was  made  by 
Sherman  by  express  direction  of  the  Ainslies,  could 
in  no  manner  affect  the  rights  of  the  parties  in  a  court 
of  equity.  The  most  that  Sherman  can  be  held  to 
.have  waived  in  the  execution  of  the  deed  to  the  Ains- 
lie Lumber  Company  was  his  right  to  enforce  the 
trust  deed  against  the  property  so  conveyed.  The 
other  rights  which  the  grantee  acquired  were  those 


570       PORTLAND  SAVINGS  BANK  v.  MONTESANO. 

Syllabus.  [  14  Wash. 

which,  under  the  rules  of  a  court  of  equity,  were  then 
owned  by  the  Ainslies.  • 

It  follows  that  the  transaction  amounted  to  a  con- 
veyance by  the  Ainslies  to  the  Ainslie  Lumber  Com- 
pany and  a  release  of  the  security  upon  the  piece  so 
conveyed  by  Sherman,  and  since  by  releasing  his  se- 
curity upon  this  tract  he  could  not  be  put  in  a  worse 
condition  than  he  would  have  been  if  the  tract  had 
never  been  included  in  the  trust  deed,  the  legal  rights 
of  the  parties,  so  far  as  the  determination  of  the  ques- 
tions involved  was  concerned,  were  the  same  as  they 
would  have  been  if  this  mill  tract  had  not  been  cov- 
ered by  the  trust  deed,  and  had  been  conveyed  by  the 
Ainslies  long  after  its  execution.  And  since  the  ap- 
pellants concede  that,  if  this  was  the  legal  effect  of 
the  transaction,  the  rule  invoked  would  require  the 
sale  of  the  mill  tract  before  the  other  lands  covered 
by  the  trust  deed,  it  follows  that,  in  our  opinion,  such 
wfi^  the  order  in  which  the  property  should  have  been 
sold,  and  that  in  so  decreeing  the  superior  court  com- 
mitted no  error. 

The  decree  will  be  affirmed. 

Scott,  Dunbar,  Anders  and  Gordon,  JJ.,  concur. 


[No.  2211.    Decided  May  26, 189&1 

Portland  Savings  Bank.  Appellant^  v.  The  City  op 

MoNTBSANO  et  al.,  Respondents. 

INTEBEBT  —  CITY  WARRANTS  —  MANDAMUS  TO  COMPEL  TAXATION. 

General  fand  warrants  issued  as  a  substitute  for  warrants  drawn 
on  a  special  fund  should  be  so  drawn  that  when  paid  they  will 
amount  to  no  more  than  the  amount  for  which  the  latter  were 
drawn,  with  simple  interest  thereon. 
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CoartB  have  no  power  by  mandamus  to  require  the  levy  of  a 
special  tax  by  a  municipal  corporation  to  provide  for  the  payment  of 
warrants  drawn  on  a  special  f  nnd»  although  without  such  levy  there 
can  be  no  immediate  payment  of  such  warrants,  where  the  corpora-r 
tion  has  already  levied  a  tax  to  the  extent  it  is  authorized  to  levy, 
and  has  exhausted  the  proceeds  in  the  payment  of  necessary  cur- 
rent expenses. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     AflSrmed. 

T.  D.  Scofield  (Oeorge  D.  Scofieldy  of  counsel),  for  ap- 
pellant. 

AuBiin  E.  Qriffiths,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — By  this  action  plaintiff  sought  to  se- 
cure a  judgment  against  the  defendant,  the  city  of 
Montesano,  upon  certain  warrants  drawn  upon  the 
electric  light  fund  which  it  was  alleged  had  been 
created  by  the  city,  and  to  compel  by  mandamus  the 
levy  of  a  tax  for  the  payment  of  such  judgment.  The 
court  granted  a  writ  of  mandamus,  requiring  the  city 
to  take  up  the  warrants  and  issue  in  place  thereof 
warrants  upon  the  general  fund  of  the  city,  but  re- 
fused to  require  the  levy  of  a  tax  for  the  payment  of 
such  warrants. 

The  first  claim  of  appellant  is  that  the  court  should 
have  allowed  interest  upon  the  amount  found  due  as 
interest  upon  the  electric  light  warrants.  If  this  had 
been  done  the  appellant  would  have  been  put  in  a 
better  position  than  he  would  have  been  in  if  the  war- 
rants had  been  drawn  on  the  general  fund  in  the 
first  instance.  But  there  was  nothing  in  the  case 
that  tended  to  show  that  such  warrants  were  of  greater 
force  than  those  drawn  upon  the  general  fund.  In- 
terest upon  general  fund  warrants  could  not  be  com- 
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pounded;  and  for  that  reason  the  warrants  issued  in 
place  of  the  electric  light  warrants  were  rightfully  so 
drawn  that  when  paid  they  would  amount  to  no  more 
than  the  amount  for  which  the  electric  light  warrants 
were  drawn  with  simple  interest  thereon. 

The  next  and  principal  claim  of  appellant  is  founded 
upon  the  refusal  of  the  court  to  require  the  levy  of  a 
special  tax  to  pay  the  amount  found  due  upon  the 
electric  light  warrants.  Respondent,  the  city  of  Mon- 
tesano,  before  answering  the  questions  raised  by  the 
appellant,  urged  that  the  judgment  should  be  reversed 
and  the  cause  remanded  with  instructions  to  dismiss 
the  proceeding,  for  the  reason  that  the  court  below 
had  no  jurisdiction  to  grant  the  relief  prayed  for.  If 
it  had  been  in  a  position  to  urge  this  objection,  it 
would  present  a  question  of  such  importance  that  we 
should  consider  it  entitled  to  the  gravest  considera- 
tion, as,  in  our  opinion,  it  is  very  doubtful  whether 
the  pleadings  were  such  as  to  entitle  the  appellant  to 
any  relief  whatever. 

The  action  was  upon  warrants  which,  under  the  cir- 
cumstances, if  payable  at  all  were  payable  out  of  the 
general  fund  of  the  city,  and  there  was  no  attempt  to 
show  that  there  had  been  any  refusal  by  the  city  to 
apply  moneys  available  for  that  purpose  to  their  pay- 
ment. But  the  city,  though  preserving  exceptions  to 
the  findings  and  decree  of  the  court,  took  no  appeal, 
and  for  that  reason  is  not  in  a  position  to  urge  these 
considerations. 

In  answer  to  that  part  of  the  complaint  and  affidavits 
which  sought  to  secure  an  order  requiring  the  levy  of 
a  special  tax  to  pay  the  warrants  in  question  or  the 
judgment  to  be  rendered  thereon,  the  respondent  in- 
terposed an  answer,  from  which  it  appeared  that  under 
the  law  applicable  to  cities  of  its  class,  it  was  only 
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authorized  to  levy  a  tax  of  ten  mills  on  the  dollar  of 
the  taxable  property  in  the  city;  that  it  had  levied  a 
tax  in  that  amount,  and  that  the  entire  receipts  there- 
from had  been  absorbed  in  paying  warrants  issued  for 
necessary  current  expenses  of  the  city;  that  for  these 
reasons  it  had  been  unable  to  provide  a  fund  for  the 
payment  of  the  electric  light  warrants.  The  facts  so 
set  up  were  not  controverted,  and  in  view  of  them  we 
think  the  superior  court  rightfully  refused  to  require 
the  levy  of  a  special  tax  for  the  purpose  of  paying 
Mch  warrants. 

Under  circumstances  substantiallv  like  those  dis- 
closed  by  this  answer  courts  have  generallj^  held  that 
it  was  not  within  their  power  to  require  the  levy  of  a 
special  tax,  even  although  it  was  shown  that  without 
such  levy  there  could  be  no  immediate  payment  of  a 
debt  which  the  city  owed;  the  principle  announced 
being  that  so  long  as  the  city  was  levying  all  the  taxes 
that  it  could,  creditors  must  wait  until  there  was 
money  out  of  which  they  could,  under  the  law,  be 
paid.  See  15  Am.  &  Eng.  Enc.  Law,  1140,  and  author- 
ities cited  under  note  8;  Dillon,  Municipal  Corpora- 
tions (4th  ed.),  p.  1028,  note  1;  United  States  v.  County 
of  Macon,  99  U.  S.  582;  East  St.  Louis  v.  United  States, 
110  U.  S.  321  (4  Sup.  Ct.  21);  Clay  County  v.  McAleer, 
115  U.  S.  616  (6  Sup.  Ct.  199);  Cooley,  Taxation  (2d 
ed.), pp.  43, 44  and  45,  and  notes  thereunder. 

Under  all  the  circumstances  shown  by  the  record 
we  are  satisfied  that  the  appellant  obtained  as  favor- 
able a  judgment  as  it  was  entitled  to,  and,  the  city  not 
having  appealed,  it  must  be  affirmed. 

Dunbar,  Anders  and  Scott,  JJ.,  concur. 
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[  No.  2223.    Decided  May  26, 18Q6.] 

The  State  op  Washington,  Respondent,  v.  Charles 

EvERiTT,  Appellant. 

CRIMINAL  LAW— EXAMINATION  OP   JURY  —  WITNISBES  ON  INFORMATIDN 

—  MI8BPBLLING  NAMES  —  CONTINUANCE. 

Queations  put  to  a  jaror  in  a  criminal  prosecution,  which  attempt 
to  ascertain  in  advance  what  he  would  think  of  the  credibility  of 
defendant  as  a  witness,  considering  his  interest  in  the  result,  are 
properly  excluded. 

The  misspelling  of  the  names  of  witnesses  for  the  state  as  indorsed 
upon  the  indictment,  does  not  require  the  exclusion  of  their  testi- 
mony, where  they  testified  at  the  preliminary  examination  and  were 
called  and  sworn  in  open  court  before  the  commencement  of  the 
trial,  as  the  only  object  of  the  statute  requiring  the  indorsement  of 
the  names  of  the  state's  witnesses  upon  the  indictment  is  to  guard 
against  surprise. 

The  overruling  of  a  motion  by  defendant  in  a  criminal  prosecu- 
tion for  a  continuance  because  of  the  misspelling  of  the  names  of 
witnesses  for  the  state  as  indorsed  upon  the  indictment  is  not  suffi- 
cient to  base  error  upon,  in  the  absence  of  a  showing  that  defendant 
was  surprise^  and  misled. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     AflBrmed. 

Fenton  &  Saunders,  for  appellant. 

/.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

DuNBARy  J. — This  is  a  cattle  stealing  case,  and  the 
indictment  to  which  objection  is  made  by  the  appel- 
lant is  substantially  like  the  indictment  in  the  case  of 
State  oj  Washinfftan  v.  Joseph  Kyle,  ante,  p.  550,  a  case 
which  has  been  recently  decided  by  this  court,  so  that 
it  will  not  be  necessary  to  discuss  the  objections  to  the 
indictment  urged  in  this  case  for  the  reason  that  they 
have  been  discussed  and  settled  in  opposition  to  the 
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views  urged  by  the  appellant  in  the  case  above  men- 
tionedy  the  indictment  in  that  case  having  been  held 
sufficient. 

We  think  the  court  committed  no  error  in  relation  to 
the  objection  to  questions  propounded  by  appellant  to 
juror  Gibson,  and  that  the  testimony  admitted  shows 
that  Gibson  was  a  competent  juror,  and  we  think  there 
is  no  substance  to  appellant's  fourth  allegation  of 
error. 

The  following  questions  asked  the  juror  were  objected 
to  by  the  state  and  the  objections  sustained  by  the 
court.  The  sustaining  of  the  objections  alleged  is 
error. 

(1).  "If  the  defendant  should  avail  himself  of  the 
privilege  of  going  on  the  stand  and  testifying  in  this 
case,  could  you,  after  considering  the  fact  that  be  is 
the  defendent  in  the  case,  his  interest  in  the  result 
and  all  the  circumstances,  give  the  testimony  of  the 
witness  all  the  weight  and  credit  the  circumstance  I 
have  mentioned  would  justify? '' 

(2).  "  Should  the  defendant  go  on  the  witness  stand 
as  a  witness  in  his  own  behalf,  taking  into  considera- 
tion that  he  is  the  defendant,  interested  in  the  result 
of  the  trial,  and  all  the  circumstances  surrounding 
the  defendant,  could  you  then  go  into  the  jury  box 
and  give  to  his  testimony  such  weight  and  credit  as  it 
would  be  entitled  to  under  all  the  circumstances?  " 

(3).  "Would  the  fact  that  the  defendant  here  is 
charged  with  stealing  neat  cattle,  if  he  should  go  on 
the  stand,  in  any  way  prejudice  you  against  his  testi- 
mony? " 

The  statute  requires  the  court  to  instruct  the  jury 
that  in  case  the  defendant  fails  or  refuses  to  testify  as 
a  witness  in  his  own  behalf,  no  inference  of  guilt  shall 
arise  against  him.  It  must  be  presumed  that  the  jury 
will  obey  this  instruction  of  the  court  and  the  counsel 
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has  no  right  to  ask  a  juror  in  advance  of  the  instruc- 
tion which  the  law  imposes  upon  the  court  as  a  duty 
to  give,  what  the  juror's  opinion  is  concerning  such 
instruction.  The  juror  is  not  presumed  to  know  the 
rules  of  criminal  procedure  nor  what  the  legal  effect 
of  the  conduct  of  the  defendant  on  the  trial  will  be. 
Information  on  this  point  is  conveyed  to  him  by  the 
court.  To  the  court  he  must  look  for  instruction  and 
by  the  court  he  must  be  guided  in  matters  of  this 
kind. 

Again,  as  to  the  other  phase  of  the  question,  when 
the  defendant  enters  a  witness  stand  he  enters  it  un- 
der the  same  rules  and  on  the  same  footing  as  any 
other  witness,  and  he  has  no  right  to  attempt  to  ascer- 
tain in  advance  what  the  jury  may  think  of  his  credi- 
bility as  a  witness.  All  questions  of  this  character 
would  simply  have  a  tendency  to  confuse  and  entrap 
jurors  and  render  the  selection  of  a  legal  juror  almost 
impossible. 

The  objection  to  the  constitutionality  of  the  statute 
in  relation  to  presumption  of  guilt  arising  from  the 
possession  of  recently  stolen  property  was  disposed  of 
in  the  case  of  State  v,  Kyle,  supra. 

It  is  alleged  that  the  court  erred  in  overruling  the 
objection  of  appellant  to  the  admission  of  testimony 
of  J.  W.  MuUenix  and  Mrs.  Frances  Shearer  for  the 
reason  that  their  names  were  not  indorsed  on  the  in- 
formation before  the  cause  began  or  at  all,  and  that 
the  court  further  erred  in  refusing  to  continue  the 
case  after  the  mistake  was  discovered.  An  inspection 
of  the  record  in  this  case,  however,  eonviuces  us  that 
the  appellants  were  not  surprised, —  that  they  had 
really  had  notice  that  these  witnesses  would  testify, 
and  that,  as  this  court  has  frequently  said,  is  the  only 
object  of  the  statute.     There  had  been  an  attempt  to 
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indorse  the  names  of  these  two  witnesses  upon  the  in- 
dictment, but  they  had  been  wrongly  spelled.  They 
had,  ho  we  ver,  testified  at  the  preliminary  examination, 
and  had  both  been  called  and  sworn  in  open  court  be- 
fore the  commencement  of  the  trial.  Neither  do  we 
think  that  the  mere  motion  to  continue  for  such  a 
reason  without  showing  that  the  defendant  had  been 
surprised  and  misled  is  sufficient,  if  the  motion  is 
overruled,  to  base  error  upon.  We  have  examined  all 
the  other  errors  alleged  by  the  appellant  including  the 
instructions  of  the  court  and  the  instructions  refused, 
and  are  satisfied  that  no  substantial  error  was  com- 
mitted in  the  trial  of  the  cause. 

So  far  as  the  claim  is  concerned  that  the  evidence  on 
the  part  of  the  state  is  not  sufficient  to  sustain  the 
conviction,  we  are  satisfied  that  there  was  sufficient 
testimony,  at  least  if  undisputed,  to  sustain  the  judg- 
ment, and  that  being  so,  this  court  will  not  interfere 
with  the  prerogative  of  the  jury  to  weigh  the  testi- 
mony. 

The  judgment  will  therefore  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  J.,  concur. 
Anders,  J.,  dissents. 


[No.  2225.    Decided  May  26,1896.] 

James  Bullivant  et  tiz.,  AppellantSf  v.  The  City  op    hot 

Spokane  et  oi..  Respondents.  iriii 

ao  est 

81    525 
MASTER  AND  SEBVAKT  —  NEGLIOENCE  —  BIBK  OF   EMPLOYMENT — SUFFI-        31    SOQ 


CIBNCY  OF  COMPLAINT.  |  I4    677' 

37      00 

A  complaint  for  the  death  of  an  employee  is  demurrable,  when  it    •'  38  463 
shows  that  the  peril  to  which  he  was  exposed  by  his  employment      |  JS  |q9 
and  which  resulted  in  his  death,  was  such  as  could  have  been  easily 
seen  and  appreciated  by  him. 

37—14  WASH. 
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A  workman  assamea  the  risk  of  working  near  a  dam  having  an 
angle  of  about  135  degrees  with  the  surface  of  the  water,  where  the 
current  is  so  swift  that  he  cannot  swim  out  of  it,  should  he  iail  in,  if 
there  is  nothing  to  prevent  his  seeing  and  appreciating  the  peril. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     AfBrmed. 

Harris  Baldwin,  and  C.  S.  Voarhees  {Baldwin  &  Lan- 
drunij  and  Jones,  Voorhees  &  Stephens,  of  counsel),  for 
appellants. 

W.  H.  Plummer,  and  Blake  &  Post,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  appeal  from  a  judgment  of 
the  court  sustaining  a  demurrer  to  the  complaint  for 
damages  against  the  city  of  Spokane  and  others 
brought  by  the  parents  of  one  John  V.  Bullivant 
who  was  drowned  in  the  Spokane  River.  The  sub- 
stance of  the  complaint  is  that  while  the  city  of  Spo- 
kane was  constructing  certain  water  works  through 
the  agency  of  the  Eslick,  Ferguson  &  Bayley  Company, 
they  constructed  a  false  dam  in  the  river,  and  that 
by  reason  of  the  construction  of  said  false  dam  the 
water  of  said  river,  which  had  usually  flowed  between 
the  banks  and  along  th,e  natural  bed  thereof,  was  con- 
fined within  and  caused  to  flow  through  a  much  more 
narrow  channel,  and  was  caused  to  be  and  was  of  much 
greater  depth  than  it  had  theretofore  been,  and  was 
caused  to  flow  with  greatly  increased  swiftness  in  the 
vicinity  of  said  dam,  which  said  change  in  the  volume 
and  velocity  of  the  water  was  known  to  the  defendants, 
but  was  not  known  to  the  deceased.  The  reason  for 
this  increase  in  velocity  is  given  in  detail  in  the  com- 
plaint, but  it  is  not  necessary  to  mention  the  facts 
herein. 
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It  is  alleged  that  in  violation  of  their  duty  the  de* 
fendants  built  a  dam  in  a  careless,  negligent,  unskill- 
ful and  dangerous  manner,  in  that  the  surface  of  the 
dam  next  to  the  water,  where  the  deceased  was  directed 
to  work,  was  at  an  angle  of  about  135  degrees  with  the 
surface  of  said  water,  and  that  by  reason  of  this 
neglect  the  deceased,  said  BuUivant,  slipped  and  fell 
off  into  the  waters  of  the  river,  and  that,  "  by  reason 
of  the  accelerated  velocity  of  the  water  he  was  unable 
to  swim  to  the  bank  of  the  river  and  was  drowned. '' 
It  is  also  alleged  that  the  defendants  exercised  no  care 
or  precaution  whatever  by  way  of  preventing  any  per- 
son from  falling  from  said  dam  or  affording  any 
means  of  escape  or  rescue  from  said  river  for  any  per- 
son who  might  fall. 

We  think  the  court  rightly  sustained  the  demurrer 
to  the  complaint  in  this  case.  It  is  the  conceded  law 
and  has  frequently  been  announced  by  this  court  that 
neglect  is  a  mixed  question  of  law  and  fact,  and  when 
it  plainly  appears,  as  it  does  in  this  case,  that  the 
party  who  was  injured  could  see  and  appreciate  the 
peril  to  which  he  was  exposed  by  his  employment,  it 
must  be  concluded  as  a  matter  of  law  that  he  accepted 
such  peril  as  incident  to  his  employment.  If  the  dam 
was  built  at  an  angle  of  135  degrees  to  the  surface  of 
the  water,  this  is  a  condition  which  must  have  been 
apparent  to  BuUivant.  It  was  also  evidently  apparent 
to  him  that  no  means  were  provided  to  prevent  him 
from  falling  into  the  water  or  to  rescue  him  if  he  did 
so  fall. 

There  is  no  claim  that  there  were  any  hidden  defects 
in  the  dam,  or  that  the  most  dangerous  features  of  it 
were  in  any  way  concealed.  There  can  certainly  be 
no  neglect  attributed  to  the  city  or  the  builders  of  the 
waterworks  for  not  informing  the  deceased  that  there 
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were  boulders  or  timbers  in  the  bottom  of  the  river^ 
which  had  been  covered  up  by  the  water.  It  would 
be  impracticable  to  require  such  a  duty  as  this  on  the 
part  of  the  contractors,  and  it  would  amount  to  noth- 
ing if  it  was  required.  If  the  current  is  so  swift 
as  it  is  alleged  to  be  in  the  complaint,  it  would  be 
easily  discernible  to  the  man  who  was  working  on  and 
around  the  dam,  and  if  he  had  thought  on  the  subject 
at  all,  which  it  was  his  duty  to  do  while  working  in 
such  a  place,  he  would  have  known  that  it  would  be  a 
very  dangerous  place  to  fall.  He  must  have  known 
this  from  the  situation  described  in  his  complaint, 
but,  notwithstanding  the  apparent  danger,  he  saw  fit 
to  accept  the  employment  and  assume  the  risk. 

We  think  this  case  falls  within  the  rule  announced 
in  Jennings  v.  Tacoma  Ry,  &  Motor  Co.,  7  Wash.  275 
(34  Pac.  937),  and  in  Olson  v.  McMurray  Cedar  Lum- 
ber Co.,  9  Wash.  600  (37  Pac.  679). 

The  judgment  will  be  affirmed. 

HoYT.,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[  No.  2239.  Decided  May  26,  1806.] 

The  State  of  Washington,  Respondent,  v.  C.  A. 

Hutchinson,  Appellant. 

CHIMIN AL  LAW  —  CONTINUANCE  FOB  ABSENT  WITNESSES  —  DILIGENCE  — 

ADMISSIONS  BT  THE  STATE. 

Code  Proc,  §338,  providing  for  the  avoidance  of  an  application 
for  a  continaance  on  the  ground  of  absent  witnesses  by  an  offer  by 
the  adverse  party  to  admit  that  the  absent  witness  would  testify  as 
set  out  in  the  application,  is  not  unconstitutional  as  to  witnesses 
without  the  state  whose  attendance  the  court  cannot  compel,  for  as 
to  such  witnesses  the  ap))ellant  would  only  have  the  right  to  take 
their  depositions,  and  such  an  admission  would  be  of  as  much  bene- 
fit as  a  deposition. 
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An  application  for  a  continuance  on  the  ground  of  absent  wit- 
nessee  is  properly  denied  where  the  applicant  makes  no  sufficient 
showing  of  diligence  to  procure  their  attendance. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
Emmett  N.  Parkbr,  Judge.     Affirmed. 

L.  C  Dennis^  for  appellant. 

-B.  W.  Coiner,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendant  was  convicted  of  burglary 
and  has  appealed,  alleging  as  error  the  failure  of  the 
court  to  grant  him  a  continuance  of  ten  days,  which 
he  asked  for  the  alleged  purpose  of  obtaining  the  at- 
tendance of  two  witnesses  to  testify  in  his  behalf,  and 
also  for  the  purpose  of  allowing  his  attorney  sufficient 
time  to  prepare  for  his  defense. 

The  affidavits  submitted  upon  the  motion  for  a  con- 
tinuance failed  to  show  any  probability  of  the  defend- 
ant's being  able  to  procure  the  attendance  of  said 
witnesses  if  a  continuance  was  granted.  Their  where- 
abouts were  unknown  to  him.  With  reference  to  one 
of  them  the  defendant  stated  that  he  had  been  in- 
formed and  believed  that  he  was  absent  from  the  city 
of  Tacoma,  the  place  of  trial,  but  he  believed  he  was 
within  this  state  and  that  the  other  witness  had  left 
this  state  for  British  Columbia.  He  also  stated  mat- 
ters which  he  expected  to  prove  by  said  witnesses. 
The  prosecuting  attorney  offered  to  admit,  under 
§338,  Code  Proc,  that  such  testimony  would  be  given, 
but  defendant  attacks  this  statute  as  unconstitutional. 
However  it  may  be  held  as  to  witnesses  within  the 
state,  it  certainly  could  not  be  unconstitutional  as  to 
witnesses  without  the  state  whose  attendance  the  court 
could  not  compel,  for  as  to  these  the  defendant  would 
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only  have  the  right  to  take  their  depositions,  and  an 
admission  by  the  state  that  they  would  testify  to  the 
facts  sought  to  be  proven  by  them  would  be  of  as 
much  benefit  to  the  defendant  as  though  the  same  ap- 
peared in  a  deposition. 

Aside  from  the  extreme  improbability  of  the  mat- 
ters shown  by  the  defendant,  we  think  there  was  no 
sufficient  showing  of  diligence  made.  Tt  appears  that 
the  defendant  had  already  had  more  than  ten  days 
since  his  arrest  for  the  offense  charged,  and  had  made 
little  or  no  attempt  to  ascertain  where  said  witnesses 
were,  or  to  secure  their  attendance.  The  court  was 
justified  in  refusing  a  continuance  upon  this  ground 
for  this  reason  alone. 

The  other  ground,  as  to  affording  his  attorney  ad- 
ditional time,  is  not  urged  here. 

Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[Na2265.    Decided  May  26,  1896.] 

SoPHRONiA  Fish,  Respondent,  v.  M.  C.  Nethercutt  ei 

aZ.,  Appellants, 

BHEBITF — LIABILITY    OF    8UBBTIE8    ON    BOND  FOR  UNLAWFUL  LEVY  — 

MEASURE  OF  DAMAGES. 

Sareties  on  a  sheriff's  bond  are  liable  for  his  mistake  in  taking 
the  goods  of  a  stranger  under  process,  when  attemptinx,  in  discharge 
of  his  duty,  to  take  those  of  the  person  named  in  the  process. 

The  value  of  the  property,  without  any  allowance  for  personal 
humiliation  or  sense  of  wrong  is  the  measure  of  damages  for  an  un- 
lawful taking  of  property  by  an  officer  without  any  malice  or  desire 
to  oppress. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Reversed. 
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D.  W.  Henley^  and  Plummer  &  Thayer,  for  appellants. 
Harris  Baldwin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  Defendant  Rinear  was  sheriff  of  Spo- 
kane county.  Defendants  Nethercutt  were  husband 
and  wife  and  the  owners  of  a  mortgage  made  by  one 
Emery  Fish.  The  other  defendants  were  sureties 
upon  the  official  bond  of  said  sheriff.  The  mort- 
gage held  by  the  Nethercutts  was  placed  in  the 
hands  of  the  sheriff  for  foreclosure,  and  by  vir- 
tue thereof  the  property  in  dispute  was  taken  into 
his  possession  as  that  of  the  mortgagor  Emery  Fish. 
The  plaintiff,  the  wife  of  said  Emery  Fish,  brought 
this  action  to  recover  damages  for  the  conversion  of 
the  property,  claiming  that  it  belonged  to  her  and 
that  her  husband  had  no  interest  whatever  therein, 
at  the  time  it  was  mortgaged  or  at  the  time  when 
it  was  taken  by  the  sheriff  in  the  proceeding  to 
foreclose.  In  plaintiff's  complaint  the  property  was 
alleged  to  be  of  the  value  of  $250.  The  trial  of  the 
issues  made  upon  this  complaint  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  in  the  sum  of  $628,  be- 
side costs. 

Two  reasons  are  stated  in  the  brief  why  this  judg- 
ment should  be  reversed,  (1)  that  the  complaint  does 
not  state  a  cause  of  action;  and  (2)  that  the  court 
gave  an  erroneous  instruction  to  the  jury  as  to  the 
measure  of  damages.  The  claim  that  the  complaint 
is  insufficient  is  founded  upon  the  fact  that  it  appears 
upon  its  face  that  the  plaintiff  was  a  stranger  to  the 
process  under  which  the  sheriff  was  acting  when  he 
seized  her  goods.  And  it  is  contended  that  the  action 
of  the  sheriff  in  taking  the  goods  of  a  stranger  to*  the 
process  under  which  he  was  acting  was  not  such  an 
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official  act  as  to  constitute  a  breach  of  the  conditions 
of  his  official  bond,  if  wrongful;  and  the  case  of  Mar- 
quis V.  Willard,  12  Wash.  528  (41  Pac.  889)  is  cited  to 
sustain  the  contention.  An  examination  of  that  case, 
however,  will  show  that  the  question  thus  presented 
was  not  therein  decided.  On  the  contrary  it  will  ap- 
pear from  the  opinion  that  the  weight  of  authority  was 
to  the  effect  that  the  seizure  by  an  officer  under  process 
of  the  goods  of  a  person  not  named  therein  was, 
though  a  pure  trespass,  such  an  official  act  as  to  make 
the  sureties  on  his  bond  liable  for  damages.  What 
was  decided  in  that  case  was  that  if  an  officer  without 
process  did  an  act  which  the  undisputed  facts  showed 
he  had  no  right  to  do,  such  act  would  not  be  done  by 
virtue  of  his  office,  but  at  most  only  under  color  of 
office. 

The  distinction  which  was  there  attempted  to  be 
drawn  and  which  seems  to  be  founded  upon  a  correct 
course  of  reasoning,  was  that  when  an  officer  was 
called  upon  to  act  in  his  official  capacity,  the  sureties 
upon  his  bond  would  be  liable  for  such  action,  even 
though  he  should  so  depart  from  the  command  of  the 
process  under  which  he  was  acting  as  to  make  his  act 
thereunder  a  pure  trespass;  but  that,  when  there  was 
nothing  which  called  upon  him  to  act  in  his  official 
capacity,  the  fact  that  he  assumed  to  do  so  in  violation 
of  law  would  not  warrant  the  holding  that  his  action 
was  by  virtue  of  his  office.  In  other  words,  the  sure- 
ties upon  the  official  bond  of  an  officer  are  liable  for 
a  mistake  of  fact  made  by  the  officer  m  attempting  to 
discharge  a  duty  which  he  is  called  upon  to  perform 
bv  virtue  of  his  office,  but  are  not  liable  for  a  mistake 
of  law  by  reason  of  which  he  assumed  to  act  as  an 
officer,  when  the  undisputed  facts  show  that  he  was 
not  called  upon  to  act  in  his  official  capacity.     This 
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view  seems  to  us  a  logical  one,  and  the  appellants  hav- 
ing conceded  that  the  greater  number  of  cases  hold  in 
accordance  therewith,  we  feel  justified  in  adopting  it. 
It  was  recognized  in  the  case  of  Mace  v.  Oaddis,  3 
Wash.  T.  125  (13  Pac.  545).  The  complaint  having 
shown  that  the  sheriff  had  process  in  his  hands  which 
called  upon  him  to  take  the  property  in  question,  if 
the  property  of  the  mortgagor,  his  mistake  in  taking 
thereunder  the  property  of  the  plaintiff  was  one  of  fact 
and,  being  a  question  of  fact  which  he  had  to  decide 
in  the  discharge  of  his  duties  as  such  sheriff,  the  sure- 
ties upon  his  bond  were  responsible  for  his  mistake  in 
deciding  it. 

The  court  instructed  the  jury  that  in  determining 
the  damage  to  which  the  plaintiff  was  entitled  they 
might  consider  the  value  of  the  property  and  the  cir- 
cumstances under  which  it  was  taken,  and  also  any 
sense  of  wrong  suffered  and  feeling  of  humiliation 
and  disgrace  engendered  by  the  wrongful  taking  of 
the  property.  Whether  or  not  such  would  have  been 
a  proper  instruction  if  the  complaint  had  alleged  facts 
tending  to  show  that  the  taking  was  with  such  unnec- 
essary violence  as  to  show  malice,  or  even  as  to  show  an 
intent  to  harass  or  oppress  the  plaintiff,  we  are  not 
now  called  upon  to  decide.  It  was  only  alleged  in  the 
complaint  that  the  taking  was  wrongful  and  unlawful, 
and  under  such  an  allegation  the  value  of  the  property 
when  taken,  or  at  such  time  as  the  plaintiff  may  elect 
between  the  time  of  taking  and  the  bringing  of  the 
action,  with  interest  thereon,  is  the  measure  of  dam- 
ages. It  is  claimed  on  the  part  of  the  respondent  that 
this  instruction  must  be  interpreted  in  the  light  of 
another  one  given  by  the  court  to  the  effect  that  they 
could  give  nothing  by  way  of  punitive  or  exemplary 
damages,  but  in  our  opinion  it  did  not  state  the  law, 
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even  when  aided  by  such  instruction.  If,  when  the 
taking  is  alleged  to  be  unlawful  and  no  facts  tending 
to  show  malice  or  desire  to  oppress  are  alleged,  the 
measure  of  damages  is  the  value  of  the  property  with 
interest,  it  was  error  on  the  part  of  the  court  to  author- 
ize the  jury  to  take  into  consideration  any  other  ele- 
ments of  damage. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Scott,  Anders,  Dunbar  and  Gordon,  JJ.,  concur. 


I  No.  2160.    Decided  May  27, 1896.] 

28  370  John   C.   Percival,  Appellant^  v.   The   County  op 

Thurston  et  al,  Respondents. 

TAXATION — PBB80NAL  PBOPBRTY — IMPB0VEMEKT8  ON  PUBLIC  LANI>B. 

Taxes  on  personal  property  are  not  within  the  contemplation  of 
Laws  1895,  p.  67,  remitting  penalty  and  interest  on  taxes  due  in 
1893  and  1894. 

The  improvements  contemplated  by  Laws  1893,  p.  323,  4  3,  pro- 
viding that  i)er8onal  property  for  the  purposes  of  taxation  shall  be 
construed  to  include  all  improvements  on  land,  the  fee  of  which  is 
still  vested  in  the  United  States  or  the  State  of  Washington,  include 
improvements  upon  lands,  the  title  to  which  can  never  be  acquired 
by  the  parties  making  the  improvements. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M  Reed,  Jr.,  Judge.     A£9rmed. 

T.  N.  Allen,  for  appellant. 
Milo  A.  Rooty  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  commenced  this  action  De- 
cember 20,  1895,  to  restrain  the  county  of  Thurston 
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and  George  Gelbach,  treasurer  (respondent),  from 
selling  certain  improvements  upon  tide  lands  within 
the  harbor  line  area  of  the  harbor  of  Olympia,  as 
afterwards  established,  for  the  taxes  assessed  against 
said  improvements  during  the  year  1893.  The  im- 
provement  in  question  is  a  large  dock,  wharf  and  ware- 
house, erected  by  appellant  prior  to  March  26,  1890, 
and  used  by  him  for  the  purposes  of  trade  and  com- 
merce. The  lower  court  upon  the  hearing  rendered 
judgment  dismissing  the  action,  from  which  judgment 
the  case  is  brought  here  by  appeal. 

Two  errors  are  assigned  and  relied  upon  by  appel- 
lant for  reversal.  It  is  first  insisted  that  appellant 
was  entitled  to  an  injunction  because  the  respondent 
treasurer  was  threatening  to  proceed  and  sell  said  im- 
provement prior  to  April  1,  1896.  This  contention  is 
based  upon  §§  3  and  4  of  the  act  of  March  8,  1895,  re- 
lating to  payment  of  taxes  due  in  1893  and  1894. 
(Laws  1895,  p.  67).  Counsel  for  the  appellant  concedes 
in  his  brief,  however,  that  that  act  in  terms  applies 
only  to  taxes  levied  upon  real  estate,  but  he  argues 
that 

''The  equity  of  the  act  would  make  it  applicable  to 
personal  property  also,  as  there  could  be  no  fairness 
or  equality  in  putting  an  owner  of  the  one  kind  of 
property  on  a  diflFerent  footing  from  an  owner  of  the 
other  kind  in  respect  to  the  time  when  compulsion 
may  be  resorted  to  in  the  collection  of  taxes." 

Whether  taxes  assessed  against  personal  property  shall 
be  put  upon  an  equar  footing  with  real  estate  taxes  in 
so  far  as  time  is  given  the  owner  in  which  to  make 
payment,  is  a  question  for  the  legislature  and  not  for 
the  courts  to  determine. 

2.  It  is  next  contended  that  the  improvement  in 
question   is  not  taxable  at  all.     This   contention   is 
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based  upon  the  fact  that  the  title  to  the  land  upon 
which  the  improvement  rests  is  in  the  state,  and  that 
while  the  record  shows  that  appellant  has  applied  for 
a  lease  thereof,  it  further  appears  that  his  application 
has  not  been  acted  upon  by  the  board  of  land  commis- 
sioners having  jurisdiction  thereof. 

Sec.  3  of  the  act  of  March  15,  1893  (Laws  1893,  p. 
323),  provides  that 

"Personal   property  for  the   purposes  of  taxation 
shall  be  construed  to  embrace  and  incfude     .     .     . 
all  improvements  upon  lands,  the  fee  of  which  is  still 
vested  in  the  United  States,  or  in  the  State  of  Wash- 
ington." 

Sec.  5  of  the  same  act  defines  what  property  is  ex- 
eilipt  from  taxation.  While  the  appellant  concedes 
that  the  improvement  in  question  is  personal  property 
within  the  language  of  §3,  supra^  he  insists  that  it 
was  not  the  intention  of  the  legislature  to  tax  the  im- 
provements located  upon  land  the  title  to  which  could 
never  be  acquired  by  the  party  making  such  improve- 
ments, but  that  the  '*  improvements  "  which  the  legis- 
lature intended  should  be  taxed  were  only  such  as  are 
placed  upon  land  the  title  to  which  might  thereafter 
be  acquired  by  the  owner  of  the  improvement,  and  in- 
asmuch as  the  constitution  forbids  the  sale  by  the  state 
of  lands  lying  within  the  harbor  lines  it  follows  that 
the  improvement  made  by  appellant  as  above  de- 
scribed is  not  taxable.  We  cannot  agree  with  this  con- 
tention.    In  Cooley  on  Taxation,  p.  204,  it  is  said  that 

"  As  taxation  is  the  rule,  and  exemption  the  excep- 
tion, the  intention  to  make  an  exception  ought  to  be 
expressed  in  clear  and  unambiguous  terms  ;  and  it 
cannot  be  taken  to  have  been  intended  when  the  lan- 
gufige  of  the  statute  on  which  it  depends  is  doubtful 
or  uncertain." 

The  improvement  in  question  receives  from  this 
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government  the  same  protection  that  is  afforded  other 
property,  and  we  are  unable  to  perceive  any  sufficient 
reason  why  it  should  not  bear  its  share  of  the  public 
burden.  But,  however  this  may  be,  it  is  enough  to  say 
that  by  the  express  language  of  the  act  this  improve- 
ment is  taxable  and  the  propriety  of  the  enactment  is 
not  a  question  for  our  consideration. 

In  short,  we  think  that  the  statute  itself  furnishes 
the  answer  to  appellalit's  contention,  and  the  answer 
is  conclusive.  The  lower  court  was  right  in  denying 
the  injunction  prayed  for  and  its  judgment  and  order 
is  affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 


INo.  2164.    Decided  May  27, 1896.1 

Franklin  P.  Speck,  Respondent^  v.  William  B.  Gray, 

Appellant, 

ACTION    FOB  CRIMINAL   COMYBB8ATION — WIFB  A8   WITMB88  —  DAMAGES. 

In  an  action  by  a  hasband  for  the  sed action  of  his  wife,  she  cannot 
testify  except  with  the  consent  of  the  husband. 

The  fact  that  the  damages  awarded  by  the  jary  in  actions  for  the 
recovery  of  damaj^s  are  in  a  larger  amount  than  the  appellate  court 
would  have  deemed  justified  is  not  a  sufficient  fact  to  warrant  the 
coart  in  setting  aside  the  verdict  for  excessive  damages,  but  it  must 
appear  that  the  damages  were  awarded  through  passion  or  prejudice 
on  the  part  of  the  jury. 

A  verdict  for  $15,000  in  an  action  by  a  husband  for  the  seduction 
of  his  wife  and  the  alienation  of  her  affections  will  not  be  deemed  so 
excessive  on  appeal  as  to  warrant  the  granting  of  a  new  trial,  where 
the  evidence  shows  that  the  plaintiff  and  his  wife  were  respectable 
people,  that  she  was  a  school  teacher  and  received  good  wages  as 
such,  that  plaintiff  was  a  lawyer  and  had  been  elected  prosecuting 
attorney  and  that  the  relations  existing  between  them  prior  to  the 
advent  of  defendant,  were  cordial,  friendly  and  affectionate. 
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Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.     AfiSrmed. 

Richard  W.  Nuzum^  for  appellant. 
N.  T.  Caton,  for  respondent. 

The  opinion  of  the.  court  was  delivered  by 

Dunbar,  J. — This  action  was  brought  by  the  re- 
spondent against  the  appellant  for  the  alleged  seduc- 
tion of  the  respondent's  wife  by  the  appellant,  for  the 
alienation  of  the  wife's  affections,  for  dishonor  and 
disgrace  suffered  by  the  respondent  by  reason  of  such 
alienation,  distress  of  mind  and  body,  and  the  ruina- 
tion of  his  home,  and  damages  were  asked  in  the  sum 
of  $25,000.  The  case  was  tried  by  a  jury  and  a  ver- 
dict rendered  in  favor  of  the  respondent  for  the  sum 
of  $15,000. 

The  first  controversy  involved  in  this  appeal  is  over 
the  action  of  the  court  in  excluding  the  testimony  of 
the  wife  of  the  respondent,  and  the  larger  portion  of 
the  appellant's  brief  is  devoted  to  a  discussion  of  this 
proposition.  Under  the  decision  of  this  court  in  State 
V.  Halbert,  ante^  p.  306,  the  action  of  the  court  in  ex- 
cluding said  testimony  must  be  sustained,  and  although 
the  writer  of  this  opinion  was  opposed  to  the  conclu- 
sion reach  by  the  court  in  that  case,  yet  it  was  a  de- 
cision of  a  majority  of  this  court  and  must^stand  as 
the  law  of  the  state  on  that  subject. 

This  eliminates  from  the  case  the  subject  of  appel- 
lant's main  contention.  We  have  examined  the  in- 
structions complained  of  and  think  they  fairly  state 
the  law  on  the  questions  involved  in  the  case,  and  that 
no  error  was  committed  by  the  court  in  refusing  the 
instructions  asked  for  by  the  appellant.  Nor  can  we 
agree  with  appellant's  contention  that  the  testimony 
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was  insufficient  to  justify  the  verdict.  Without  enter- 
ing into  a  discussion  of  the  testimony,  it  is  plain  that 
there  was  sufficient  testimony  offered  by  respondent, 
which,  if  believed  by  the  jury,  would,  as  a  matter  of 
law,  sustain  the  verdict,  although  we  are  not  prepared 
to  say  that  the  jury  did  not  properly  weigh  the  testi- 
mony  in  this  case. 

Jt  is  earnestly  insisted  by  the  appellant  that  the 
damages  were  so  excessive  that  they  appear  to  have 
been  given  under  the  influence  of  passion  and  preju- 
dice. This  is  a  question  which  is  constantly  coming 
before  appellate  courts,  and  we  think  the  almost  uni- 
versal rule  is  that  the  fact  that  the  damages  awarded 
by  the  jury  are  in  a  larger  amount  than  the  appellate 
court  would  have  deemed  justified  is  not  a  sufficient 
fact  to  warrant  the  court  in  setting  aside  the  verdict 
for  excessive  damages,  but  that  it  must  further  appear 
that  the  damage  was  awarded  through  passion  or 
prejudice  on  the  part  of  the  jury. 

In  Vanzant  v.  JoneSy  3  Dana,  464,  the  court  of  ap- 
peals of  Kentucky  decided  that  a  new  trial  would  not 
be  granted  on  the  ground  of  excessive  damages  unless 
they  were  so  excessive  as  per  se  to  indicate  passion  or 
prejudice. 

In  McNamara  v.  King,  7  111.  432,  the  court  said  that 
courts  will  not  set  aside  verdicts  for  excessive  dam- 
ages unless  the  damages  are  so  excessive  as  to  make 
it  manifest  that  the  jury  acted  ftom  passion,  partiality 
or  corruption,  and  to  enable  the  court  to  draw  this 
conclusion  it  is  not  enough  that  in  their  opinion  the 
damages  are  too  high,  or  that  much  less  damages 
would  have  been  a  sufficient  satisfaction  to  the  plain- 
tiff. 

In  Aldrich  v.  Palmer ^  24  Cal.  513,  it  was  held  that 
where  the  law  furnished  no  rule  for  the  measurement 


692  SPECK  V.  GRAY. 


Opinion  of  the  Court — Dunbab,  J.  [  14  Wash. 

of  damages,  their  assessment  was  peculiarly  the  pro- 
vince of  the  jury,  and  that  the  court  would  never  in- 
terfere with  their  verdict  merely  on  the  ground  of 
excess;  that  upon  such  a  question  the  court  had  no 
right  to  substitute  its  opinion  for  that  of  the  jury, 
merely  because  it  happened  to  differ  from  theirs. 

In  Wheaton  v.  North  Beach,  etc.,  R.  R.  Co.,  36  Cal.  590, 
this  doctrine  was  again  affirmed. 

In  Wilson  v.  Fitch,  41.  Cal.  363,  it  was  said: 

^'The  court  will  not  interfere  in  such  cases  unless 
the  amount  awarded  is  so  grossly  excessive^^as  to  shock 
the  moral  sense,  and  raise  a  reasonable  presumption 
that  the  jury  was  under  the  influence  of  passion  or 
prejudice.  In  this  case,  whilst  the  sum  aw*arded  ap- 
pears to  be  much  larger  than  the  facts  demanded,  the 
amount  cannot  be  said  to  be  so  grossly  excessive  as  to 
be  reasonably  imputed  only  to  passion  or  prejudice  in 
the  jury.'* 

The  rule  is  laid  down  as  follows  by  1  Sutherland  on 
Damages  (2d.  ed.),  §  459. 

'*  Where  there  is  not  a  legal  measure  of  damages, 
and  where  they  are  unliquidated,  and  the  amount 
thereof  is  referred  to  the  discretion  of  the  jury,  the 
court  will  not,  ordinarily,  interfere  with  the  verdict 
It  is  the  peculiar  province  of  the  jury  to  decide  such 
cases  under  appropriate  instructions  from  the  court; 
and  the  law  does  not  recognize  in  the  latter  the  power 
to  substitute  its  own  judgment  for  that  of  the  jury." 

Hayne  on  New  Trial  and  Appeal,  §  95,  after  an  ex- 
amination of  the  cases,  sums  up  the  consensus  of  de- 
cisions as  follows: 

'^  The  verdict  should  not  be  disturbed  on  the  ground 
of  excessive  damages,  unless  the  amount  is  so  exces- 
sive as  to  indicate  passion  or  prejudice." 

But  in  this  particular  kind  of  a  case  we  think  the 
courts  have  universallv  refused  to  set  aside  verdicts 
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for  this  reason.  In  Torre  v.  Summers,  2  Nott  &  Mc- 
Cord,  267  (10  Am.  Dec.  597),  in  an  action  for  crimi- 
nal conversation,  the  court  said: 

"I  know  of  no  instances  in  which  courts  have 
granted  new  trials  on  account  of  excessive  damages 
given  in  suits  brought  for  criminal  conversation ;'' 
citing  Duberley  v.  Gunning,  4  T.  R.  659. 

And  the  court  in  that  case  gives  some  cogent 
reasons  for  the  observance  of  that  rule. 

In  Smith  v.  Hasten,  15  Wend.  270,  the  court,  after 
arguing  the  proposition,  says: 

• 

"If,  previous  to  the  case  of  Duberley  v.  Gunning, 
there  had  been  no  instance  of  a  new  trial  granted  in 
a  crim.  con.  case,  for  the  excessiveness  of  the  damages^ 
I  may  safely  say  there  has  been  none  since.  I  have 
found  no  such  case;  and  if  any  were  to  be  found,  it 
would  not  have  escaped  the  research  of  the  learned 
counsel  who  argued  this  cause." 

The  same  rule  is  announced  by  Lawson's  Rights, 
Remedies  and  Practice,  §  1107,  where  if  is  also  an- 
nounced that  the  extent  of  the  damages  to  be  awarded 
would  depend  on  the  previous  relations  of  the  hus- 
band and  wife;  that  if  they  were  cordial  and  affection- 
ate, his  injuries  would  be  great;  if  otherwise,  his  in- 
juries would  be  consequently  small. 

From  the  very  nature  of  this  kind  of  a  case,  if  the 
injury  is  to  be  compensated  in  money  at  all,  it  must 
be  seen  that  there  is  no.  basis  upon  which  an  appel- 
late court  can  determine  reasonably  whether  the  jury 
acted  under  the  control  of  passion  or  prejudice,  and  if 
they  could  in  any  case  it  is  not  discernible  in  this 
case.  The  testimony  shows  that  the  respondent  and 
his  wife  were  respectable  people;  that  she  was  en- 
trusted with  the  care  and  education  of  the  children  in 
that  community  and  received  good  wages  as  a  school 

38—14  WASH. 
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teacher.  The  respondent  was  a  lawyer  and  at  least 
commanded  the  respect  of  the  people  of  the  county  in 
which  he  lived  sufficiently  to  be  elected  to  the  office  of 
prosecuting  attorney.  The  teatimony  shows,  and  is 
not  disputed,  that  the  relations  existing  between  the 
husband  and  wife  prior  to  the  advent  of  the  appellant 
were  not  only  cordial  an  9  friendly  but  very  affection- 
ate. Outside  of  the  amount  of  money  which  would 
necessarily  be  involved  in  the  breaking  up  of  a  home, 
there  are  questions  which  are  so  largely  and  purely 
sentimental,  submitted  too  peculiarly  to  the  discretion 
of  the  jury  which  tries  the  case,  that,  unless  the 
amount  found  as  damages  should  be  clearly  shown  to 
be  the  result  of  passion  and  prejudice,  the  court  would 
not  be  warranted  in  reversing  the  case  on  the  ground 
of  excessive  damages.  We  do  not  think  that  such  a 
showing  is  made  in  this  case. 

The  judgment  will  therefore  be  affirmed. 

HoYT,  C.J^.,  and  Anders,  Gordon  and  Scott,  JJ., 
concur. 


LNo.  2159.    Decided  May  29. 1896.] 

The  State  of  Washington,  Respondent,  v.  Charles 

McGoNiGLE,  Appellant 

CRIMINAL  LAW — INDORSEMENT  OF  WITNE8BE8  ON  INVOBMATION  —  HOMI- 
CIDE—  SELF-DEFENSE — EVIDENCE — KILLING  OTHEB  THAN  PKBfiOV 
INTENDED. 

The  technical  omission  to  indorse  names  of  witnessea  on  an  in- 
formation is  not  ground  for  reversal  where  they  were  written  in  the 
body  of  the  information. 

Evidence  of  deliberation  and  premeditation  on  the  qae8ti<A  of 
murder  in  the  first  degree  sufficient  to  go  to  the  jury  is  given  by  tes- 
timony that  the  accused,  after  some  trouble  with  a  person,  went  to  a 
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barn  several  hundred  ieet  away,  armed  himself,  and  returning  de- 
liberately fired  upon  such  person  or  a  man  mistaken  for  him. 

Evidence  of  threats  against  an  accused  person  by  one  whom  he 
assaulted  is  inadmissible  whore  it  is  clear  that  the  threats  could 
have  had  no  possible  effect  on  his  mind,  so  far  as  creating  a  fear  of 
the  other  person  is  concerned,  and  that  his  assault  was  not  made  in 
self-defense. 

One  who  kills  a  person  by  mistake  or  misadventure,  while  at- 
tempting with  deliberate  and  premeditated  malice  to  kill  another, 
is  guilty  of  murder  in  the  first  degree. 

Remarks  of  counsel  cannot  be  reviewed  on  appeal,  though  set 
forth  in  an  affidavit  included  in  the  statement  of  facts,  when  the 
certificate  of  .the  court  to  the  statement  does  not  attempt  to  certify 
that  the  things  alleged  in  the  affidavit  occurred  at  the  trial. 

Appeal  from  Superior  Court,  Yakima  County. — 
Hon.  Carroll  B.  Graves,  Judge.     Affirmed. 

Machinnon  &  Murane^  and  Jones  &  Newman,  for  ap- 
pellant. 

Ira  P.  Englehart,  Prosecuting  Attorney,  H.  J.  Snively, 
and  W.  C.  Jones,  Attorney  General,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  record  in  this  case  shows  that  on 
the  11th  of  August,  1895,  in  Yakima  county,  Wash- 
ington, one  J.  M.  Eaves,  accompanied  by  his  wife  and 
daughter,  went  to  the  residence  of  Byron  McGonigle, 
the  father  of  the  appellant  in  this  case.  The  appel- 
lant at  that  time  made  his  home  ^th  his  father.  The 
avowed  object  of  the  visit  was  to  demand  some  explana- 
tion from  the  appellant  McGonigle  for  certain  slander- 
ous stories  which  he  was  charged  with  having  circulated 
concerning  the  daughters  of  the  said  Eaves.  Accord- 
ing to  the  undisputed  testimony,  upon  arriving  at  the 
McGonigle  residence  about  dusk,  Eaves  called  to  the 
appellant,  who  was  a  short  distance  away,  saying,  ''Is 
that  you,  Charlie?  "     Here  the  testimony  varies,  Eaves 
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and  his  wife  and  daughter  testifying  that  Eaves  said 
to  the  appellant  that  he  wanted  to  talk  to  him  about 
these  alleged  stories  and  that  no  hostile  demonstration 
was  made  on  the  part  of  Eaves,  but  that  McGonigle 
immediately  retreated  to  the  barn  several  hundred 
feet  away, —  that  the  Eaves  family  proceeded  to  the 
house, —  the   conversation   above  related  having  oc- 
curred at  the  gate, —  that  Mrs.  and  Miss  Eaves  were 
asked   into  the   house  by  Mrs.  McGonigle  and   her 
daughter  Ida,  and  that  they  went  in  in  obedience  to 
such  invitation;  that  at  this  juncture  Byron  McGoni- 
gle, the  fathctr  of  the  appellant,  met  Mr.  Eaves  and 
that  they  stopped  on  the  porch  to  talk  over  the  matter 
in  a  friendly  manner;  that  while  they  were  talking, 
the  appellant  came  running  from  the  barn  towards  the 
house,  and  when  within  a  short  distance  of  them,  said, 
"  What  are  you  doing  there?     Get  out ! "  and  at  that 
moment  fired  a  gun,  the  ball  taking  eifect  in  Byron 
McGonigle,  who  immediately  fell,  and  in  a  short  time 
expired.    Eaves  then  ran  into  the  house  and  requested 
his  wife  and  daughter  to  blow  out  the  light;  upon  their 
not  complying  readily,  he  blew  it  out  himself,  and  al- 
most immediately  his  daughter  Beulah  was  accosted 
by  the  appellant,  who  said,  '•  What  are  you  doing 
there? "     At  the  same  time  he  raised  his  gun  and 
fired;  the  daughter  jumped  out  of  the  way,  and  the 
father  Eaves  received  the  shot.     Upon  this  Eaves  im- 
mediately drew  a  revolver  and  returned  the  shot,  but 
the  ball  did  not  take  eifect.     Eaves  testified  that  when 
the   elder   McGonigle  was  shot,  he  exclaimed,  *'  My 
God,  Charlie,,  you  have  killed  me! "  while  Mrs.  Mc- 
Gonigle and  Ida  both  testify  that  the  exclamation  was, 
"  Eaves  has  shot  me."    The  appellant  himself  testified 
that  when  Eaves  called  to  him  at  the  gate,  he  (Eaves) 
made  threatening  advances  towards  him,  drew  his  re- 
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volver  upon  him,  and  told  him  that  if  he  moved,  he 
wo]ild  blow  his  brains  out;  that  he  (appellant)  imme- 
diately ran  to  the  baru  and  armed  himself  with  a 
Remington  rifle  and  a  revolver  which  he  kept  in  the 
barn,  and  returned  to  the  house;  that  when  he  got 
within  a  short  distance  he  thought  he  saw  Eaves 
drawing  a  revolver  and  fired,  and  that  he  afterwards 
tired  the  second  shot  at  Eaves.  He  was  not  at  all  cer- 
tain whether  it  was  the  ball  from  his  gun  that  had 
killed  his  father,  or  whether  his  father  was  fired  upon 
by  Eaves.  There  were  several  disinterested  witnesses, 
however,  who  testified  that  the  appellant,  who  imme- 
diately left,  related  to  them  the  circumstances  of  the 
shooting  and  told  them  that  he  was  afraid  he  had 
killed  his  father  through  mistake.  This  is  in  sub- 
stance the  testimony  in  the  case. 

The  jury  found  the  appellant  guilty  of  murder  in 
the  second  degree  and  from  the  judgment  the  case  is 
appealed  here. 

The  first  error  alleged  is  that  the  court  erred  in 
overruling  appellant's  motion  to  quash  the  informa- 
tion for  failure  to  endorse  thereon  the  names  of  the 
witnesses.  This  court  has  often  held  that  the  onlv 
object  of  the  requirement  of  the  statute  in  relation  to 
endorsing  the  names  of  witnesses  on  the  back  of 
the  indictment  was  to  give  notice  to  the  defendant  of 
the  witnesses  who  were  to  testify  against  him.  In 
this  case  the  names  of  the  witnesses  were  written  in 
the  body  of  the  information,  and  it  would  be  impos- 
sible for  the  defendant  to  read  the  information  with- 
out being  notified  who  the  witnesses  were.  Therefore 
the  defendant  was  in  no  way  prejudiced  by  the  tech- 
nical omission  to  endorse  the  names  of  the  witnesses. 

The  second  contention  is  that  the  motion  of  defend- 
ant to  withdraw  from  the  jury  the  question  of  murder 
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in  the  first  degree  at  the  close  of  the  state's  main  case 
should  have  been  granted  inasmuch  as  there  was.no 
evidence  whatever  of  premeditation  or  deliberation. 
Inasmuch  as  the  undisputed  testimony  was  to  the  e£fect 
that  the  appellant  left  the  yard  after  having  had  some 
trouble  with  Eaves,  went  to  the  barn  several  hundred 
feet  away,  armed  himself,  returned  to  the  house,  and 
deliberately  fired  upon  Eaves,  or  upon  the  man  whom 
he  supposed  to  be  Eaves,  we  are  unable  to  say  that 
there  was  not  suflScient  evidence  of  deliberation  and 
premeditation  to  go  to  the  jury. 

The  third  contention  that  the  testimony  of  Mrs. 
Eaves  and  Beulah  Eaves  was  incompetent  is  equally 
without  merit.  It  was  simply  a  relation  of  what  took 
place  at  the  time  of  the  shooting.  The  same  may  be 
said  with  relation  to  the  objection  to  the  testimony  of 
Dr.  Hill.  The  discretion  of  the  trial  court  was  not 
abused  in  directing  the  course  of  examination.  There 
seems  to  be  no  substantial  merit  to  any  of  the  objec- 
tions raised  by  the  appellant  to  the  admission  or 
refusal  of  testimony.  There  is  one  objection,  how- 
ever, which  we  think  should  be  noticed.  It  is  in 
relation  to  an  attempt  to  introduce  evidence  showing 
that  one  Dickerson  had  told  the  defendant  of  threats 
made  against  him  by  Eaves.  The  court  ruled  that  the 
threats  of  Eaves  must  first  be  shown  to  have  been 
made  by  him.  It  is  claimed  by  the  appellant  that  this 
ruling  is  in  opposition  to  the  rule  announced  by  this 
court  in  State  v.  Coella,  3  Wash.  99  (28  Pac.  28).  In 
that  case  the  defendant  Coella,  who  was  charged  with 
having  killed  Deletis,  was  asked  if  any  person  had  ever 
communicated  certain  threats  that  Deletis  had  made 
to  him,  and  upon  objection  the  defendant's  attorney 
offered  to  prove  by  him  that  one  Grossa  had  told  the 
defendant  that  Deletis  had  said,  ''If  Coella  keeps  on 
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talking  about  my  owing  him  money  I  will  kill  liim.'* 
This  court  in  commenting  on  that  case,  said: 

"This  testimony  should  have  been  admitted.  It 
was  a  circumstance  to  be  considered  in  connection 
with  the  attack  which  he  claimed  was  made  upon  him 
by  the  deceased,  not  as  any  evidence  of  the  attack,  but 
as  likely  to  have  had  some  effect  upon  and  tending  to 
show  the  condition  of  his  mind  when  attacked  as  to 
the  danger  he  was  in,  or  believed  himself  to  be 
in.  For  this  purpose  it  was  not  subject  to  the  rule 
excluding  hearsay  testimony,  and  it  made  no  dif- 
ference whether  deceased  had,  in  fact,. told  Grossa 
anything  of  the  kind  or  not  —  the  important  thing 
was  whether  Grossa  had  so  told  the  defendant." 

The  testimony  offered  in  this  case  we  think  can  be 
distinguished  from  the  testimony  offered  in  the  case 
above  referred  to,  for  here  it  was  not  even  attempted 
to  be  shown  that  Eaves  had  made  these  threats  to 
Dickerson,  but  it  was  one  step  further  removed,  viz., 
it  was  a  rumor  which  Dickerson  had  heard  which  was 
attempted  to  be  given  in  evidence.  But  even  if  the 
testimony  could  not  be  distinguished,  it  has  no  appli- 
cation, we  think,  to  this  kind  of  a  case,  for  there  is  no 
contention  in  this  case,  even  on  the  part  of  the  appel- 
lant, that  he  was  acting  in  self-defense,  and  according 
to  his  own  testimony  this  rumor  which  had  been  com- 
municated to  him  could  have  had  no  possible  effect  on 
his  mind  so  far  as  creating  a  fear  of  any  action  of 
Eaves  is  concerned,  for  he  testifies  that  Eaves  had  vio- 
lently threatened  him  at  the  gate,  had  drawn  his 
revolver  upon  him  and  threatened  to  blow  his  brains 
out,  and  that  he  had  to  retreat  hastily,  and  ran  in  a 
zig-zag  manner  to  prevent  the  expected  shot  from 
Eaves'  revolver  from  doing  him  harm; and  if  this  tes- 
timony is  true,  and  the  appellant  is  bound  by  it  so  far 
as  this  question  is  involved,  it  could  have  made  very 
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little  differeuce  to  him  whether  any  prior  threat  had 
been  indulged  in  by  Eaves  or  not.  Under  the  suppo- 
sition that  Eaves  would  do  him  great  injury,  according 
to  his  testimony,  he  retreated  to  the  barn,  but  he  did 
not  see  fit  to  act  upon  this  fear,  but,  arming  himself, 
he  returned  to  the  place  where  Eaves  wasj  to  renew 
the  discussion.  There  is  no  pretense  on  his  part  that 
he  was  in  any  danger  from  Eaves  after  he  had  reached 
the  barn  or  that  he  would  have  been  in  any  danger  if 
he  had  remained  there,  but  his  testimony  was  that  he 
returned  thus  armed  because  he  was  fearful  lest 
Eaves  would  do  some  injury  to  his  family.  There 
having  been  no  testimony  offered  to  the  effect  that 
these  threats,  which  it  is  alleged  Eaves  had  made, 
reached  beyond  appellant  himself  and  to  his  family, 
we  are  at  a  loss  to  understand,  under  the  circumstances 
as  testified  to  by  the  appellant  himself,  how  he  could 
in  any  way  have  been  prejudiced  by  the  refusal  of  the 
court  to  admit  this. testimony. 

The  quotation  from  Wharton's  Criminal  Law  (7th 
ed. ),  vol.  2,  §  1023,  cited  by  the  respondent,  is  very  apt. 

''Necessity  ceases  to  exist  when  the  defendant 
though  originally  in  imminent  danger  escapes;  arms 
himself  with  a  dangerous  weapon,  returns  and  slays 
his  antagonist.  The  plea  of  self-defense  rests  on  the 
natural  right  every  man  has  to  protect  his  own  life 
against  an  unlawful  assault  upon  it  by  another.  If, 
however,  ivhen  secure  from  danger  by  his  actual  re- 
moval  from  a  threatened  assault,  he  voluntarily  re- 
turns to  meet  his  adversary  and  renews  the  combat,  it 
cannot  be  pretended  that  he  acts  in  defense  of  his  own 
life  against  impending  and  inevitable  destruction;  he 
assumes  under  such  circumstances  a  new  character. 
He  becomes  a  party  voluntarily  entering  into  an  un- 
lawful  conflict  and  is  responsible  for  all  the  conse- 
quences following  his  new  position." 

The  same  logic  applies  to  the  offer  to  prove  that 
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Woolsey  had  told  McGonigle  that  Eaves  was  a  bad  and 
dangeroifb  man. 

The  following  instructions  to  the  court  are  alleged 
as  error: 

"You  are  also  instructed,  that  when  a  person  pur- 
posely and  of  his  deliberate  and  premeditated  malice 
attempts  to  kill  one  person  and  in  shooting  at  such 
person,  a  bystander  or  other  innocent  person  is  killed 
by  the  ball  from  the  pistol  of  the  person  shooting 
such  person,  it  is  murder  in  the  first  degree. 

I  also  instruct  you,  where  a  person  purposely, 
and  of  his  deliberate  and  premeditated  malice  at- 
tempts to  kill  one  person,  but  by  mistake  or  misad- 
venture kills  another  instead,  the  law  transfers  the 
felonious  intent  from  the  object  of  his  assault  and 
the  homicide  so  committed  is  murder  in  the  first  de- 
gree." 

We  think,  under  the  overwhelming  weight  of  au- 
thority, that  this  instruction  was  correct. 

It  is  true  that  in  Bratton  v.  State,  29  Tenn.  103,  the 
rule  was  laid  down  under  the  statutes  of  Tennessee 
that  if  the  defendant,  intending  to  kill  the  prosecutor, 
where  the  killing  would  have  been  murder  in  the  first 
degree,  killed  the  wife  of  the  prosecutor,  the  offense 
would  not  be  murder  in  the  first  degree.  The  partic- 
ular statute  does  not  clearly  appear  from  the  opinion, 
but  the  editor  of  the  report  in  a  note  to  the  same, 
comments  upon  this  decision  in  the  following  manner: 

''This  decision  leads  to  the  curious  anomaly  under 
our  statute,  that  although  murder  committed  in  an  at- 
tempt to  perpetrate  larceny  is  murder  in  the  first  de- 
gree, yet  the  murder  of  one  person,  in  an  attempt  to 
commit  murder  in  the  first  degree  on  another,  is  not 
murder  in  the  first  degree." 

The  only  other  three  cases  cited  by  the  appellant  to 
sustain  his  contention  are  Texas  cases  —  one  from  the 
state  reports  and  two  from  the  Texas  appeals.     These 
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cases  are  based  upon  the  statates,  but  while  we  are  not 
satisfied  with  the  reasoning  of  the  case  of  the  law  an* 
nounced,  yet  even  there  the  courts  held  that  though 
it  was  error  to  instruct  that  the  unintentional  killing 
of  one  man  without  malice  done  in  the  attempt  to 
kill  another  with  express  malice  aforethought,  is  mur- 
der in  the  first  degree,  yet  if  the  accused  was  found 
guilty  of  murder  in  the  second  degree,  the  error  was 
not  in  his  prejudice;  so  that  the  conclusion  reached 
by  the  Texas  court  could  not  be  in  favor  of  the  appel- 
lant's contention. 

The  rule  is  thus  laid  down  by  1  Bishop,*  Criminal 
Law  (8th  ed.),  §328. 

''  If  one,  with  the  intent  to  kill  a  particular  indi- 
vidual, shoots  or  strikes  at  him,  and  by  accident  the 
charge  or  blow  takes  effect  on  another  whom  it  de- 
prives of  life,  the  party  unintentionally 
causing  the  death  is  guilty,  the  same  as  if  he  had 
meant  it,  of  the  felonious  homicide." 

The  same  rule  applies  to  arson,  robbery,  and  nearly 

all  other  crimes  the  perpetration  of  which  is  malum 
in  Be. 

The  instruction  of  the  court  almost  literally  fol- 
lowed the  rule  announced  by  §99  of  Kerr  on  the  Law 
of  Homicide,  which  is  as  follows: 

"  Where  a  person  with  malice  aforethought  attempts 
to  kill  one  person,  but  by  mistake  or  misadventure 
kills  another  instead,  the  law  transfers  the  felonious 
intent  to  the  object  of  his  assault,  and  the  homicide 
so  committed  is  murder." 

See,  also,  Wharton,  Criminal  Law  (9th  ed.),  §382; 
Archbold,  Criminal  Practice,  §29. 

We  have  carefully  examined  all  the  instructions 
given  by  the  court  and  those  asked  for  by  the  defend- 
ant, and  we  are  satisfied  that  the  instructions  given 
fairly  express  the  law  governing  the  case,  that  they 
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were  not  in  any  way  prejudicial  to  the  defendant's  in- 
terestSy  and  that  all  the  special  instructions  which  were 
asked  for  by  the  defendant  had  either  in  substance 
been  given  by  the  court,  or  were  not  applicable  to  the 
case. 

As  to  the  objection  raised  by  the  appellant  to  the 
remarks  alleged  to  have  been  made  by  the  counsel  of 
the  prosecuting  witness  in  his  closing  argument  to 
the  jury,  this  court  is  unable  to  determine  from  the 
record  that  such  remarks  were  made.  It  is  true  there 
is  an  affidavit  on  file  to  that  effect,  and  this  affidavit 
is  made  a  part  of  the  statement  of  facts,  but  the  certifi- 
cate of  the  court  of  the  statement  of  facts  shows  noth- 
ing more  than  that  the  affidavit  was  made;  it  does  not 
attempt  to  settle  the  truthfulness  or  untruthfulness  of 
the  matters  set  forth  in  the  affidavit.  There  is  no 
certificate  by  the  court  that  the  things  alleged  in  the 
affidavit  occurred  at  the  trial,  and  this  court  cannot^ 
therefore,  take  notice  of  that  which  does  not  appear  of 
record  duly  certified. 

The  objection  that  the  evidence  will  not  sustain  the 
verdict  cannot  be  sustained.  The  testimony  was  ex- 
ceedingly conflicting.  It  was  the  jJrovince  of  the  jury 
to  weigh  the  evidence  and  to  determine  the  credibility 
of  the  witnesses  on  questions  of  fact  which  were  prop- 
erly submitted  to  them.  They  have  determined  the 
issues  against  the  appellant,  and  as  no  error  of  law 
was  committed,  the  judgment  must  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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26  5^1        The  State  of  Washington,  on  the  Relation  of  Angela 

V,  Fawcettf  v.  Superior  Court  op  Pierce  County. 

SUPERIOR     COURTS  —  JURISDICTION    OVER    CITT    ELECTION     OONTKST8  — 
POWER  OP  MUNICIPAL  CORPORATIONS  TO  PROVIDE  TRIBUNAL  THEREFOR. 

Jurisdiction  of  the  superior  court  does  not  extend  to  a  contest  of 
the  election  of  a  city  officer,  in  the  absence  of  any  statute  providing 
for  such  contest,  although  by  art.  4,  §6,  of  the  constitution  the  court 
is  given  original  jurisdiction  in  all  cases  in  equity  and  for  such 
special  cases  as  are  not  otherwise  provided  for,  and  in  all  cases  and 
proceedings  in  which  jurisdiction  shall  not  have  been  by  law  vested 
exclusively  in  some  other  court.    (Hoyt,  0.  J.,  dissents). 

Power  to  provide  a  tribunal  and  clothe  it  with  authority  to  con- 
test election  cases  is  not  impli^  in  the  grant  of  authority  by  art.  11, 
^  10,  of  the  constitution,  to  cities  of  the  first  class  to  frame  charters 
for  their  own  government.    (Hoyt,  C.  J.,  dissents). 

Original  Application  for  Prohibition. 

Thomas  Carroll,  and  Hugh  Farley,  for  petitioner. 

Murray  &  Christian,  and  Stacy  W.  Gibbs,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — At  a  municipal  election  held  in  the 
city  of  Tacoma,  the  petitioner,  Fawcett,  and  one  Ed- 
ward S.  Orr  were  opposing  candidates  for  mayor  of 
said  city.  The  election  officers  of  said  city  returned 
to  the  council,  which  is  the  canvassing  board,  that 
5,364  legal  votes  were  cast  for  mayor.  Upon  the  can- 
vassing of  the  return  by  the  council,  it  was  found  that 
petitioner,  Fawcett,  had  received  2,683  votes  and  that 
Orr  had  received  2,681  votes,  giving  Fawcett  a  plural- 
ity of  2  votes.  Thereafter  Orr,  not  being  satisfied 
with  the  election,  instituted  a  contest  in  the  superior 
court  of  Pierce  county,  and  sought  to  have  the  ballots 
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recounted.  Fawcett  appeared  in  the  action,  and 
moved  the  court  to  dismiss,  on  the  ground  that  it  had 
no  jurisdiction  of  the  subject  matter.  The  motion 
was  overruled,  and  Fawcett  was  ordered  to  answer  the 
petition  as  filed,  whereupon  application  was  made  to 
this  court  for  a  writ  of  prohibition.  The  alternative 
writ  was  issued,  and  the  cause  is  now  here  for  a  final 
determination. 

The  only  question  involved  is  whether  a  superior 
court,  under  the  constitution  and  laws  of  this  state, 
has  jurisdiction  to  entertain  a  proceeding  to  contest 
the  election  of  a  city  officer  of  a  city  of  the  first  class. 
It  is  contended  by  the  respondent  that  §  6  of  art.  4  of 
the  constitution,  which  provides,  among  other  things, 
that  the  superior  court  shall  have  original  jurisdiction 
in  all  cases  in  equity,  and  for  such  especial  cases  as 
are  not  otherwise  provided  for,  and  that  it  shall  also 
have  original  jurisdiction  in  all  cases  and  all  proceed- 
ings in  which  jurisdiction  shall  not  have  been  by  law 
vested  exclusively  in  some  other  court,  is  sufficient  to 
give  the  court  jurisdiction  in  this  case;  but  we  think 
this  contention  was  decided  adversely  to  respondent's 
interest  in  the  case  of  Parmeter  v.  Bourne,  8  Wash.  45 
(35  Pac.  586,  757),  and  in  many  subsequent  cases. 
We  think  the  almost  universal  rule  is  that,  when  the 
legislature  has  acted,  and  has  prescribed  subjects  of 
contest,  such  subjects  are  to  the  exclusion  of  others. 
Jennings  v.  Joyce,  116  111.  179  (5  N.  E.  534).  To  the 
effect  that  contest  of  the  election  is  a  judicial  function 
only  in  so  far  as  made  such  by  special  statute,  see 
Reynolds  &  Henry  Const  Co,  v.  Police  Jury  of  Ouachita 
Parish,  44  La.  Au.  863  (11  South.  236). 

Sec.  427  of  the  Gen.  Stat,  provides  that  "  any  elector 
of  the  proper  county  may  contest  the  right  of  any  per- 
son declared  duly  elected  to  an  office  to  be  exercised 
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in  and  for  such  county;  and  also  any  elector  of  a  pre- 
cinct may  contest  the  right  of  any  person  declared 
duly  elected  to  any  office  in  and  for  such  precinct," 
etc.  This  is  all  the  provision  the  law  makes  for  con- 
testing election  cases,  and  the  specific  provisions  made 
in  this  section  must,  under  all  rules  of  statutory  con- 
struction, be  held  to  fall  under  the  rule  that  the 
expression  of  one  excludes  the  expression  of  the  other, 
and  therefore  it  must  be  concluded  that  there  is  no 
statutory  provision  for  contesting  the  election  of  a 
municipal  officer.  It  is  claimed,  however,  by  the  ap- 
pellant, that  the  city  had  the  right  to  legislate  on  this 
subject,  and  to  cloth  the  court  with  authority  to  try 
contested  election  cases,  and  to  prescribe  the  mode  of 
such  trials.  It  is  true  that  §  10  of  art.  11  of  the  con- 
stitution provides  that  ^'  any  city  containing  a  popula- 
tion of  twenty  thousand  inhabitants,  or  more,  shall  be 
permitted  to  frame  a  charter  for  its  own  government, 
consistent  with  and  subject  to  the  constitution  and 
laws  of  this  state."  And  it  is  argued  that  it  was  the 
plain  intention  of  the  f ramers  of  said  section  to  invest 
the  inhabitants  of  cities  containing  a  population  of 
20,000  inhabitants  or  more  with  all  the  authority  to 
legislate  upon  local  matters  that  had  theretofore  been 
exercised^  by  the  legislature,  and  that  the  only  limita- 
tion of  that  power  was  that  the  same  should  be  consist- 
ent with  and  subject  to  the  constitution  and  laws  of  the 
state.  But  we  must  not  lose  sight  of  the  elementary 
proposition  that  municipal  corporations  have  only  the 
powers  which  are  specially  conferred  upon  them  by  the 
legislature,  or  such  other  powers  as  by  necessary  impli- 
cation flow  therefrom.  The  power  to  provide  a  tribunal 
and  clothe  it  with  authority  to  contest  election  cases 
was  not  specially  conferred  by  the  legislature,  nor  do 
we  think  it  was  necessarily  implied,  or  implied  at  all. 
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by  the  constitution,  or  by  any  act  of  the  legislature  to 
which  our  attention  has  been  called.  We  think  that 
this  question  has  been  substantially  decided  by  this 
court  in  numerous  cases.  In  State,  ez  reL  Snell,  v.  War* 
net,  4  Wash.  773  (31  Pac.  25),  it  was  held  that,  under 
§  10  of  art.  11  of  the  constitution  (the  same  article 
and  section  now  under  consideration),  authorizing  a 
city  of  20,000  or  more  inhabitants  to  form  a  charter 
for  its  own  government,  and  provide  for  amendments 
thereto,  no  authority  is  given  such  city  to  extend  its 
boundaries  by  an  amendment  to  its  charter.  In  the 
case  of  Tacoma  v.  State,  4  Wash.  64  (29  Pac.  847),  it 
was  held  that  ''the  grant  of  power  to  4ay  out,  estab- 
lish, etc.,  streets,  alleys,  avenues,'  etc.,"  did  not  include 
an  implied  power  to  condemn  lands;  and  that,  not- 
withstanding the  fact  that  the  legislature  had  conferred 
upon  cities  organized  under  ''freeholders' charters'' 
the  authority  to  appropriate  private  property  to  cor- 
porate uses,  and  the  charter  had  provided  ample 
methods  for  the  condemnation  of  such  property  for 
such  uses  as  a  public  street,  yet  such  power  was  inop- 
erative, in  the  absence  of  an  act  of  the  legislature 
conferring  the  right  of  eminent  domain,  and  prescrib- 
ing the  method  by  which  it  should  be  exercised.  It 
seems  to  us  that  this  case  goes  further  than  is  necessary 
to  go  in  the  case  at  bar  to  sustain  the  petitioner's  con- 
tention that  the  superior  court  has  no  jurisdiction;  for 
not  only  has  the  legislature  failed  to  prescribe  the 
method  of  contesting  the  election  of  municipal  officers, 
but  the  power  to  contest  such  elections  has  not,  by  the 
legislature,  been  conferred  upon  any  tribunal.  In 
Seymour  v.  Tacoma,  6  Wash.  138  (32  Pac.  1077)  it  was 
held  that  the  charter  law  providing  registration,  as 
provided  by  the  general  laws  of  the  state,  and  the  sec- 
tion of  the  charter  which  declared  that  no  person  shall 
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be  entitled  to  vote  unless  he  is  a  qualified  elector  under 

the  state  laws,  and  has  registered  as  provided  by  law, 

was  inoperative  and  void,  for  the  reason  that  there  was 

no  state  law  requiring  registration  at  elections  of  this 

character.     Certainly  the  subject  of  registration  for 

the  purpose  of  purifying  elections  is  more  purely  a 

municipal  regulation  than  the  empowering  of  courts 

with  authority  to  contest  elections. 

The  authority  conferred  upon  superior  courts,  who 

are  state  officers,  even  conceding  that  the  state  could 

create  a  tribunal  clothed  with  the  power  claimed  for 

the  court  in  this  case,  must  be  created  by  a  higher 

authority  than  the  local  legislature  of  the  city.     The 

jurisdiction  and  duties  of  the  superior  court,  and  the 

methods  prescribed  by  which  the  court  shall  exercise 

its  jurisdiction,  must  be  conferred  by  the  constitution 

and  by  legislative  authority;  and  this  was  the  view 

this  court  took  in  Howe  v.  Barto,  12  Wash.  627  (41 

Pac.  908),  where,  in  discussing  that  case,  the  court 

said: 

*'  It  is  claimed  by  the  respondents  that  these  sections 
prescribed  a  rule  of  evidence  for  state  courts,  and  that 
to  do  so  was  not  within  the  power  of  the  city  in  adopt- 
ing its  charter,  under  the  constitution  and  laws  of  the 
state.  If  the  effect  of  such  sections  was  to  prescribe 
the  manner  in  which  a  state  court  should  transact  its 
business,  the  claim  of  respondents  would  have  to  be 
sustained." 

It  must  be  conceded  that,  inasmuch  as  there  is  no 
manner  prescribed  by  the  legislature  for  trying  con- 
tested cases  in  the  case  of  municipal  officers,  the 
manner  must  be  prescribed,  if  tried  at  all,  by  a  munic- 
ipality. Again,  to  show  the  fallacy  of  this  proposi- 
tion, if  one  city  which  has  20,000  inhabitants  can 
create  a  tribunal  and  enact  modes  and  methods  for 
the  trial  of  contested  election  cases,  the  other  cities  of 
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the  same  class  in  the  state  must  be  conceded  the  same 
powers,  and  the  result  would  be,  even  conceding  that 
the  power  was  conferred  in  all  cases  upon  the  superior 
judge,  that  a  mode  or  method  prescribed  by  one  city 
would  be  different  from  the  mode  and  method  pre* 
scribed  by  the  other  cities,  and  there  would  be  pre- 
sented the  unheard-of  spectacle  of  one  officer  having 
his  case  tried  under  different  form,  modes,  methods, 
and  practice  from  those  applied  to  another  officer  in 
the  same  kind  of  a  case  in  another  paxt  of  the  state. 
We  think,  plainly,  that  the  superior  court  had  no 
jurisdiction  to  entertain  this  proceeding,  and  the  per- 
manent writ  of  prohibition  will  issue  as  prayed  for. 

Scott  and  Gordon,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 

HoYT,  C.  J.  (dissenting). — In  my  opinion  the  juris- 
diction of  the  superior  court,  which  is  challenged  by 
this  proceeding,  should  have  been  sustained.  The 
legislature,  in  pursuance  of  that  provision  of  the  con- 
stitution which  authorized  cities  of  more  than  20,000 
inhabitants  to  frame  their  own  charters,  specially 
authorized  such  cities,  by  means  of  such  charters,  to 
provide  what  officers  should  be  elected,  how  and  when 
they  should  be  elected,  and  how  the  result  of  the  elec- 
tion should  be  determined.  This  being  so,  it  was 
clearly  within  the  power  of  such  cities  to  provide  that 
there  might  be  a  prima  facie  determination  of  such  re- 
sult, and  thereafter  a  conclusive  determination.  It 
was  therefore  within  the  power  of  the  city  of  Tacoma, 
in  its  freeholders'  charter,  to  provide  that  a  contest 
might  be  instituted  against  the  one  declared  elected 
upon  a  prima  facie  determination  of  the  fact  of  his 
election,  and  to  provide  how  such  contest  should  be 
conducted. 

39  —  14  WASH. 
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That  duch  a  contest  has  been  provided  for  is  conceded 
by  relator,  and  in  his  brief  he  seems  to  further  con- 
cede the  fact  that  if  it  had  been  provided  that  this 
contest  should  be  conducted  before  one  of  the  officers 
of  the  city  or  a  board  therein  provided  for  the  purpose, 
the  provision  would  have  been  of  force.  The  latter 
fact,  if  not  so  conceded,  is  so  evident  that  it  requires 
no  argument  to  establish  it.  If. the  city  could  pre- 
scribe how  the  election  should  be  held  and  for  a  prima 
facie  determination  of  the  result  before  a  board  of 
officers  within  the  city,  provided  for  that  purpose,  it 
could  provide  for  a  conclusive  determination  by  a 
proceeding  before  a  similar  board.  It  therefore  seems 
clear  that  the  city  acted  within  its  rightful  authority 
when  it  provided  for  a  re-count  and  further  contest  to 
determine  the  result  of  an  election  after  such  result 
had  been  once  determined  and  certified.  The  effect  of 
providing  for  such  re-count  and  further  contest  was  to 
take  from  the  first  one  any  conclusive  character  which 
it  might  otherwise  have  possessed.  These  conclusions 
have  not  been  strongly,  if  at  all,  combatted  by  relator, 
but  it  is  contended  by  him  that  there  was  no  power  in 
the  city  to  confer  any  jurisdiction  upon  the  superior 
court,  and  that  for  the  reason  that  the  re-count  and  fur- 
ther contest  were  under  the  provisions  of  the  charter  to 
be  instituted  and  conducted  in  that  court,  the  whole 
provision  in  relation  to  such  contest  was  void  and  of 
no  effect. 

Under  our  constitution  the  superior  court  is  vested 
with  jurisdiction  in  every  proceeding  not  otherwise 
provided  for.  In  this  respect  our  constitution  is 
broader  than  those  of  most  of  the  states,  and  there- 
under the  superior  court  has  jurisdiction  of  any  and 
every  proceeding  by  which  a  right  is  sought  to  be  en- 
forced of  which  some  other  court  has  not  been  given 
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jurisdiction;  and  since  it  was  competent  for  the  city 
of  Tacoma  to  provide  for  a  re-count  and  to  authorize 
it  to  be  instituted  in  the  interest  of  a  defeated  candi- 
date, the  superior  court  would  have  jurisdiction-  of 
such  proceeding  without  any  special  provision  to  that 
effect.  But  the  fact  that  there  was  in  the  charter  a 
provision  which  gave  the  superior  court  jurisdiction 
could  not  take  from  it  that  which  it  would  have  had 
in  the  absence  of  such  provision.  The  fact  that  the 
city  had  no  power  to  confer  jurisdiction  upon  the  su- 
perior court  could  have  no  effect  upon  the  right  of  the 
superior  court  to  take  jurisdiction  by  virtue  of  the 
constitutional  provision;  and  the  city  having  the 
power  to  give  to  the  contestant  the  right  to  institute 
the  proceeding,  he  was  entitled  to  have  such  right  en- 
forced in  the  superior  court  of  the  county.  To  carry 
the  contrary  contention  to  its  legitimate  conclusion 
would  compel  a  holding  that  no  new  right  which 
might  be  acquired  by  a  citizen  could  be  enforced  in  a 
court  until  the  legislature  had  by  express  provision 
clothed  such  court  with  jurisdiction  of  that  class  of 
rights.  But  new  classes  of  rights  claimed  by  one  citi- 
zen against  another  are  arising  every  day,  and  no  one 
would  contend  that  the  proper  superior  court  would 
not  have  jurisdiction  to  determine  as  to  such  rights 
because  of  the  fact  that  they  had  arisen  since  any 
legislation  in  reference  to  jurisdiction  of  such  courts 
had  been  enacted.  If  the  city  of  Tacoma  by  its  char- 
ter had  authority  to  confer  the  right  upon  the  de- 
feated candidate  to  have  a  re-count,  such  right  was 
one  which  he  was  entitled  to  have  enforced,  and  no 
other  forum  having  been  provided  for  its  enforcement, 
the  superior  court  must  have  jurisdiction  to  enforce  it. 
But  it  is  claimed  that  the  subject  of  elections  and 
election  contests  is  political  and  not  judicial.     What 
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was  said  in  the  case  of  Parmeter  v.  Bourne^  8  Wash.  45 
(35  Pac.  586,  757,  might  tend  in  some  degree  to  sup- 
port this  claim,  though  even  that  ease  did  not,  in  my 
opinion,  go  to  such  an  extent  as  to  fully  sustain  such 
claim.  But,  as  I  understand  it,  this  court  has,  in  at 
least  two  cases  decided  since  that  one  was,  substan- 
tially  modified  the  rule  announced  therein.  In  Rickey 
V.  Williams,  8  Wash.  479  (36  Pac.  480),  and  in  Krie- 
Bchel  v>  County  Commissioners,  12  Wash.  428  (41  Pac. 
186),  it  was  held  that  the  courts  had  jurisdiction  to  in- 
quire into  the  result  of  an  election  for  the  location  of 
a  count}'  seat,  and  while  it  is  true  that  in  one  or  both 
of  those  cases  some  stress  is  placed  upon  the  fact  that 
the  courts  must  of  necessity  have  jurisdiction  to  pre* 
vent  a  violation  of  the  constitutional  provision,  that 
no  county  seat  should  be  moved  until  certain  formal- 
ities had  been  complied  with,  yet  all  that  was  said 
could  only  be  justified  upon  the  broad  ground  that 
wherever  a  private  right  had  been  acquired  the 
courts  had  jurisdiction  to  entertain  a  proceeding  for 
the  protection  of  such  right. 

Here  the  right  was  given  to  the  contestant  to  have 
a  re-count  of  the  ballots  for  the  purpose  of  determine 
ing  whether  or  not  the  prima  facie  determination  of 
the  result  was  what  it  should  have  been,  and  having 
this  right  and  there  being  no  method  provided  for  its 
protection  excepting  by  a  judicial  proceeding,  its  de- 
termination was  within  the  jurisdiction  of  the  superior 
court.  The  provision  as  to  the  contest  in  no  manner 
attempted  to  enlarge  the  jurisdiction  of  the  superior 
court.  As  well  might  it  be  said  that  parties  attempt^ 
to  enlarge  or  restrict  the  jurisdiction  of  such  court 
when  they,  by  express  contract,  provided  what  should 
be  the  effect  of  the  putting  in  evidence  of  an  instru- 
ment executed  by  them.     A  party  having  taken  the 
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necessary  steps  is  entitled  as  a  matter  of  right  to  have 
certain  evidence  considered  by  the  court,  and  its 
effect  declared.  The  same  rule  will  require  of  the 
courts  to  proceed  to  re-count  the  ballots  cast  at  an 
election  for  the  purpose  of  determining  the  result  of 
such  election,  whenever  by  proper  authority  the  right 
has  been  conferred  upon  an  individual  to  have  .such 
result  determined. 

In  my  opinion  it  was  by  virtue  of  this  rule  that  this 
court  in  the  case  of  Howe  v.  BartOj  12  Wash.  627  (41 
Pac.  908),  held  that  it  was  within  the  power  of  the 
city  of  Seattle  to  provide  the  force  which  should  be 
given  to  a  tax  deed  issued  under  its  authority.  It  was 
there  decided  that,  by  reason  of  the  fact  that  the  city 
had  a  right  to  levy  taxes  and  sell  the  property  upon 
which  the  levy  was  made,  and  issue  a  deed  therefor, 
it  was  competent  for  it  to  provide  the  force  which 
should  be  given  to  such  deed,  by  the  superior  court, 
when  put  in  evidence.  This  holding  can  be  sustained 
only  upon  the  theory  that  it  was  within  the  power  of 
the  city  to  provide  how  a  right  obtained  under  its 
charter  should  be  enforced  in  the  courts.  It  is  true 
that  it  was  stated  in  the  opinion  in  that  case  that  it 
was  beyond  the  power  of  the  city  to  have  directed  the 
method  of  procedure  in  such  court,  but  what  was  thus 
said  in  no  manner  tends  to  distinguish  that  case  from 
the  one  at  bar.  The  right  arose  under  the  charter 
and  its  measure  was  defined  by  such  charter,  and  it 
was  held  that  the  courts  had  jurisdiction  to  enforce 
such  right.  The  provision  under  consideration  simi- 
larly gave  to  the  contestant  a  certain  right  —  that  of  a 
re-count  —  and  the  course  of  reasoning  which  induced 
the  courts  to  hold  that  they  had  jurisdiction  in  the 
case  last  cited  would  sustain  the  jurisdiction  of  the 
superior  court  in  the  case  under  consideration. 
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But  even  if  the  city  had  not  the  power  to  incorpor- 
ate the  provision  in  question  in  its  charter  by  virtue 
of  authority  conferred  by  the  act  of  the  legislature,  it 
had,  in  my  opinion,  full  power  so  to  do  by  virtue  of 
the  provisions  of  the  constitution  under  which  it  was 
organized.  It  is  conceded  that  if  the  legislature  had 
passed  a  charter  containing  the  provision  under  con- 
sideration, it  would  have  been  of  full  force,  and  would 
have  clothed  the  superior  court  with  jurisdiction  to 
entertain  a  proceeding  thereunder.  But  it  is  claimed 
that  the  freeholders'  charter  has  not  the  same  force 
that  it  would  have  had  if  enacted  by  the  legislature; 
that  the  power  of  the  city  to  frame  such  charter  must 
be  measured  by  the  act  of  the  legislature  upon  that 
subject,  and  that  anything  which  might  be  included 
in  such  charter,  not  authorized  by  the  act  of  the  legis- 
lature, would  be  without  force. 

The  extent  of  the  power  of  cities  of  more  than  20,- 
000  inhabitants  in  framing  charters  for  themselves 
has  been  several  times  before  this  court.  In  some  of 
the  cases  that  may  have  been  said  which  tends  to  sup- 
port the  contention  that  every  provision  in  such 
charters  must,  to  be  effective,  be  founded  upon  some 
power  conferred  by  the  act  of  the  legislature  author- 
izing the  adoption  of  such  charters.  In  none  of 
them,  however,  do  I  believe  it  to  have  been  necessary 
to  go  to  that  extent  to  decide  the  questions  involved, 
and  wherever  language  has  been  used  which  seemed 
to  support  such  contention,  I  have  felt  obliged  to  dis- 
sent, but  have  not  stated  my  reasons  for  so  doing,  and 
as  this  has  happened  more  than  once,  and  the  question 
is  again  involved,  it  is  but  just  to  the  majority  of  the 
court  and  to  myself  that  I  should  state  my  position 
upon  this  question.  It  is  that  the  constitutional  pro- 
vision, under  which  cities  having  more  than  20,000 
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inhabitants  were  authorized  to  adopt  freeholders' 
charters,  gave  to  the  cities  which  might  organize  there- 
under the  right  of  independent  local  municipal  govr 
ernment;  that  under  the  right  thus  granted,  these 
cities  could  provide  in  their  charters  for  the  exercise 
of  every  municipal  power,  subject  only  to  the  restric- 
tions in  the  constitution  and  such  as  might  be 
prescribed  by  general  acts  of  the  legislature. 

The  theory  of  the  constitution  makers  in  adopting 
this  provision  was  that  the  inhabitants  of  cities  of  this 
class  could  best  decide  as  to  the  powers  which  could 
wisely  be  vested  in  the  body  politic  of  which  they 
were  to  be  the  constituent  members;  and  that  for  that 
reason  they  should  be  left  entirely  free  to  adopt  such 
charters  as  they  chose,  subject  to  the  single  provision 
that  such  charters  must  not  conflict  with  the  constitu- 
tion itself  or  with  the  general  laws  of  the  state  enacted 
thereunder.  And  the  intention  was  to  give  to  such 
cities  the  absolute  right  to  legislate  as  to  their  own 
municipal  affairs,  subject  ouly  to  the  constitution  and 
the  general  laws  of  the  state.  If  such  was  the  effect 
of  this  constitutional  provision,  it  must  follow  that 
every  provision  of  the  charters  of  such  cities,  grant- 
ing or  defining  a  municipal  power  or  right,  must  be 
given  force  unless  it  is  found  to  conflict  with  some 
provision  of  the  constitution  or  of  a  general  law  of  the 
state. 

That  the  legislature  would  have  had  power  without 
any  constitutional  provision  to  have  authorized  such 
cities  to  adopt  charters  for  themselves  cannot  be  ques- 
tioned. Hence,  if  any  other  construction  is  to  be 
given  to  the  constitutional  provision  than  that  thereby 
the  right  to  frame  such  charters  was  given  to  such 
cities,  the  placing  of  it  in  the  constitution  was  but  an 
idle  ceremony  without  any  force  whatever.     That  it 
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was  intended  by  the  constitution  makers  to  have  force 
is  evident  and  that  intention  should,  in  m}''  opinion, 
be  given  effect  by  the  courts.  It  is  not  for  them  to 
determine  as  to  whether  or  not  this  provision  of  the 
constitution  was  a  wise  one.  It  is  sufficient  for  them 
tu  determine  what  the  constitution  makers  intended, 
and  that  such  intention  was  made  to  appear  by  the 
language  used,  to  make  it  their  duty  to  give  such  in- 
tention full  force.  I  therefore  feel  compelled  to  hold 
Chat  the  power  to  enact  the  several  provisions  of  the 
freeholders'  charter  is  derived  directly  from  the  con- 
stitution and  not  from  the  act  of  the  legislature. 

It  is  possible  that  it  was  necessary  for  the  legisla- 
ture to  provide  some  method  by  which  it  might  be 
determined  that  a  city  had  over  20,000  inhabitants, 
and  was  thus  brought  within  the  provision  of  the  con- 
stitution, before  it  was  authorized  to  act  thereunder; 
but  that  being  done,  no  further  affirmative  action  was 
required  on  the  part  of  the  legislature.  Thereafter, 
the  legislature  had  nothing  further  to  do  as  to  the 
government  of  cities  which  organized  under  such  con- 
stitutional provision,  except  that  it  might  by  general 
laws  restrict  the  authority  conferred  by  such  constitu- 
tional provision.  And  it  is  probable  that  any  city, 
without  any  such  action  on  the  part  of  the  legislature, 
had  the  right  to  proceed  under  the  constitutional  pro- 
vision subject  to  the  risk  of  having  its  action  nullified 
by  an  affirmative  showing  that  in  fact  it  did  not  have 
the  number  of  inhabitants  necessary  to  authorize  it 
to  proceed  thereunder. 

If  it  be  held  that  the  power  to  frame  a  system  of 
local  self-government  is  derived  directly  from  the 
constitution,  then  it  must  be  held  that  the  power  was 
thus  conveyed  to  adopt  any  charter  which  it  would 
have  been  competent  for  the  legislature  to  have  enacted 
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for  such  city,  except  as  such  power  was  restricted  by 
the  constitution  itself.  But  few  states  have  constitu- 
tional provisions  similar  to  ours.  It  is,  therefore, 
necessary  to  determine  this  question  more  as  one  of 
principle,  than  upon  authority,  and  when  so  deter*- 
mined  it  seems  clear  that  such  a  construction  of  the 
constitutional  provision  as  will  make  it  mean  some* 
thing,  rather  than  one  which  takes  from  the  provision 
any  substantial  effect,  should  be  adopted.  An  exam- 
ination  of  such  authorities  as  there  are  upon  the  sub- 
ject will  tend  strongly  to  support  the  construction  for 
which  I  am  contending.  In  both  California  and  Mis- 
souri the  decisions  have  been  uniform  to  the  effect 
that  the  constitutional*  provision  conferred  upon  the 
cities  to  which  it  applied  full  right  of  self-government, 
under  which  they  might  enact  such  charters  as  they 
saw  fit,  subject  only  to  the  general  laws  of  the  state; 
that  by  the  general  laws  of  the  state  their  powers 
might  be  restricted,  but  that  from  the  constitution  it- 
self they  derived  the  complete  power  of  self-govern- 
ment. See  State  v.  Field,  Q9  Mo.  352  (12  S.  W.  802); 
People  V.  Hoge,  55  Cal.  612:  St.  Louis  v.  Western  Union 
Tel  Co.,  149  U.  S.  466  (13  Sup.  Ct.  990). 

Other  cases  might  be  cited  from  the  states  of  Mis- 
souri and  California,  but  they  all  announce  the  same 
•doctrine  as  those  above  cited,  and  no  case  from  a  state 
having  such  a  constitutional  provision  can  be  found 
which  tends  to  support  a  contrary  doctrine.  It  follows 
that  upon  authority  it  must  be  held  that,  our  constitu- 
tional provision  conferred  full  authority  upon  cities  of 
over  20,000  inhabitants  to  adopt  their  own  charters. 

But  it  is  claimed  that  this  court  has  in  several  cases 
announced  a  contrary  doctrine.  In  my  opinion,  how- 
ever, few  if  any  of  the  cases  relied  upon  announce 
principles  inconsistent  with  the  construction  for  which 


618  STATE,  EX  REL.  FAWCETT,  v.  SUPERIOR  OOUBT. 

Dissenting  Opinion  —  Hott,  C.  J.  [14  Wash. 

I  am  contending.  In  re  Cloherty,  2  Wash.  137  (27 
Pac.  1064),  in  which  it  was  held  that  it  was  not  com- 
petent  for  the  city  of  Tacoma  in  its  freeholders'  char- 
ter to  provide  for  a  municipal  court,  and  that  such 
court  could  be  provided  for  only  by  an  act  of  the 
legislature,  is  one  strongly  relied  upon,  and  if  there 
were  nothing  in  the  constitution  in  reference  to  the 
organization  of  the  courts  of  the  state,  it  would  have 
to  be  conceded  that  this  case  announced  principles 
not  in  harmony  with  the  construction  contended  for. 
But  the  constitution  itself  provides  that  the  courts  of 
the  state  should  be  certain  designated  ones  and  such 
other  inferior  courts  as  might  be  provided  for  by  the 
legislature.  The  effect  of  thiff  provision  was  to  pro- 
hibit any  other  body  than  the  legislature  from  provid- 
ing for  a  court.  And  what  was  said  in  that  case, 
interpreted  in  the  light  of  the  constitutional  provision 
as  to  the  courts  of  the  state,  was  consistent  with  the 
contentioxi  that  these  cities  derived  full  power  from 
the  constitution,  excepting  as  restricted  by  express 
provisions  of  the  constitution  itself  or  of  general  acts 
of  the  legislature. 

Another  one  of  these  cases  is  that  of  State,  ex  reL 
Snell,  v.  Warner,  4  Wash.  773  (31  Pac.  25),  but  in  my 
opinion  what  was  there  held  was  foreign  to  the  ques- 
tion under  consideration.  What  was  there  decided 
was  that  a  city  of  more  than  20,000  inhabitants  could 
not,  without  legislative  aid,  take  in  adjoining  terri- 
tory. To  have  held  otherwise  would  have  been  not 
only  to  authorize  cities  of  more  than  20,000  inhabi- 
tants to  provide  for  their  own  government,  but  also  to 
provide  for  the  government  of  communities  outside  of 
their  limits. 

Still  another  case  is  that  of  Seymour  v.  Tacoma,  6 
Wash.  138  (32  Pac.  1077),  but  as  I  understand  that 
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case,  all  that  was  therein  decided  was  that  the  state 
law  having  provided  that  registration  should  be  neces- 
sary only  at  elections  for  the  election  of  officers,  the 
adoption  by  the  city  of  such  state  law  did  not  make  it 
necessary  that  voters  should  register  before  being 
allowed  to  vote  in  such  city  upon  the  question  of  the 
issuance  of  bonds. 

The  case  which  most  nearly  sustains  the  contention 
of  the  relator  is  that  of  Tacoma  v.  Statey  4  Wash.  64 
(29  Pac.  847),  and  it  can  be  distinguished  from  the 
one  at  bar.  What  was  therein  held  was  that  the  city 
of  Tacoma  did  not  have  power  to  condemn  land  for 
the  use  of  the  public;  and  this  holding  might  be  sus- 
tained upon  the  doctrine  that  the  regulation  of  the 
right  of  eminent  domain  was  peculiarly  within  the 
province  of  the  legislature,  and  was  not  within  the 
powers  of  a  municipal  corporation. 

On  the  other  hand,  several  cases  not  before  referred 
to,  though  not  disectly  in  point,  tend  strongly  to  sus- 
tain the  doctrine  that  cities  of  this  class  derive  power 
to  adopt  charters  directly  from  the  constitution.  See 
Reeves  v.  Anderson,  13  Wash.  17  (42  Pac.  625);  Scurry 
V.  Seattky  8  Wash.  278  (36  Pac.  145). 

The  order  to  show  cause  should  be  vacated  and  the 
proceeding  dismissed. 
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[No.  226a    Decided  May  29. 1896.1 

Amanda  S.  Churchill,  Appellant,  v.  Joseph  Stephen- 
son et  al.f  Respondents. 

PABOL  CONTBACT  TO  COKVET  C0MM17VITY  BBALTY — ffTATUTB  OF  FBACM 
—  ACTIOK  AGAINST  ADMIVIBTBATOB  —  INTBBYSNTIOM  BY  CBBDITOBS  — 
APPOBTIONMENT  OF  COST. 

A  parol  Agreement  of  a  husband  to  couYey  community  real  estate 
to  his  wife  is  within  the  statute  of  frauds. 

A  mere  general  or  contract  creditor  has  not  such  a  direct  and  im* 
mediate  interest  as  entitles  him  tointerYene  in  an  action  against  an 
administrator  for  the  recovery  of  real  estate. 

The  court  may  apportion  the  costs  when  some  of  the  caoaes  of 
action  are  of  an  equitable  nature. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Carroll  B.  Graves,  Judge.     Affirmed. 

Frank  H.  Rudkin,  and  Ira  M.  Krutz,  for  appellant. 

Whitsim  &  Parker,  H.  J.  Snively^  and  Fred  MiUer, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  is  the  widow,  and  respond* 
ent  Stephenson  the  administrator  of  the  estate,  of 
Alvah  Churchill,  deceased.  Action  was  brought  by 
appellant  against  said  administrator  to  recover  posses- 
sion of  certain  real  eslate  claimed  by  her  as  her 
separate  estate.  The  respondent  defended  on  the 
ground  that  the  property  was  the  community  estate  of 
the  appellant  and  her  deceased  husband,  and  as  such 
was  subject  to  administration. 

Prior  to  the  trial  the  lower  court,  over  appellant's 
objections,  permitted  certain  creditors  of  the  estate  to 
intervene,  and  denied  appellant's  motion  to  strike  their 
petition  in  intervention.     A  jury  was  waived  and  the 
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cause  tried  to  the  court,  resulting  in  a  decree  in  favor 
of  respondent  Stephenson  based  upon  findings  of  fact 
and  conclusions  of  law  which  were  duly  made  and 
filed. 

The  property  in  dispute  comprises  several  distinct 
lots  and  parcels,  and  the  court  found  that  all  of  it  was 
acquired  by  the  husband  and  wife  subsequent  to  their 
marriage  "by  the  joint  and  mutual  efforts  of  said 
spouses/'  and  that  "  none  of  said  property  was  ac- 
quired by  gift,  bequest,  devise  or  descent "  by  either 
of  the  spouses.  The  court  further  found  that  the 
appellant  was,  on  the  27th  of  December,  1888,  the 
owner  of  eighty  acres  of  land  which  she  had  acquired 
by  descent  from  her  father,  and  that  on  that  day  she 
and  her  husband  conveyed  the  same  to  one  Field,  and 
that  at  the  time  of  such  conveyance  it  was  agreed  by 
the  husband  that  he  would  convey  to  the  wife  certain 
of  the  community  property  specifically  mentioned, 
''  in  consideration  of  said  conveyance  by  said  plaintiff 
made  to  said  Field;  and  that  said  agreement  to  convey 
the  property  was  not  in  writing." 

The  court  concluded  that  all  the  property  in  dispute 
was  community  property  of  the  appellant  and  said 
Alvah  Churchill,  deceased,  subject  to  the  community 
debts  of  said  estate,  and  that  the  administrator  was 
entitled  to  possession  thereof:  also,  ''  that  the  several 
parties  hereto  pay  the  costs  by  them  severally  incurred 
in  this  action.'^ 

These  findings  and  conclusions  were  duly  excepted 
to  by  appellant.  Without  attempting  an  analysis  of 
the  evidence  we  feel  warranted  in  saying  that  it  was 
insufficient  to  sustain  the  appellant's  claim,  and  the 
lower  court  was  right  in  finding  as  it  did.  We  further 
think  that  the  court  was  right  in  concluding  that  the 
parol  agreement  of  the  husband  to  convey  to  the  wife 
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certain  community  real  estate  was  within  the  statute 
of  frauds  and  was  consequently  void.  Pomeroy,  Con- 
tracts, p.  159. 

The  court  erred  in  permitting  the  intervention.  In 
an  action  of  this  character  the  interest  of  a  mere  gen- 
eral or  contract  creditor  is  not  of  such  a  direct  and 
immediate  character  as  entitles  him  to  intervene. 
But  it  in  no  wise  appears  that  the  intervention  oper- 
ated to  the  prejudice  of  the  appellant.  No  costs  were 
allowed  to  the  intervenors  below  and  none  will  be  re- 
covered by  them  in  this  court.  Complaint  is  also 
made  that  the  court  erred  in  apportioning  the  costs, 
but  as  some  of  the  causes  of  the  action  were,  in  our 
opinion,  of  an  equitable  nature,  it  was  in  the  discre- 
tion of  the  court  to  make  the  disposition  complained  of. 

Affirmed. 

HoYT,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 
Dunbar,  J.,  concurs  in  the  result. 


[No.  2165.    Decided  June  2, 1806.1 

The  State   of   Washington,   Appellant^   v.  Thob^as 

Clayborne,  Respondent. 

ASSAULT  WITH  DEADLY  WEAPON  — BUrFIClBNCY  OF  INDICTMBMT. 

In  an  indictment  charging  defendant  with  an  assault  with  a 
deadly  weapon  with  the  intent  to  inflict  a  bodily  injury,  the  em- 
ployment of  the  term  "personal  injury/'  although  the  statute  uses 
the  term  "bodily  injury/'  will  not  render  the  indictment  insnflGi- 
cient. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
T.  J.  Humes,  Judge.     Reversed. 

A,  W.  Hastie,  Prosecuting  Attorney,  and  W.  IT. 
Wilshire,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — The  charging  part  of  the  indictment 
upon  which  the  respondent  was  tried  was  in  the  fol- 
lowing language: 

'*  He  the  said  Thomas  Glayborne,  in  the  County  of 
King,  in  the  State  of  Washington,  on  the  third  day  of 
November,  A.  D.,  1895,  did  wilfully,  unlawfully  and 
feloniously  make  an  assault  on  one  Ed.  Lonsdale 
with  a  deadly  weapon,  to-wit,  a  razor,  which  he  the 
said  Thomas  Clayborne  then  and  there  had  and  held 
in  his  hand,  by  then  and  there  wilfully,  unlawfully 
and  feloniously,  with  said  deadly  weapon,  cutting  and 
wounding  the  said  Ed.  Lonsdale,  in  the  left  side  upon 
the  left  arm  of  him  the  said  Ed.  Lonsdale,  with  the 
intent,  th%n  and  there,  wilfully,  unlawfully  and  feloni- 
ously to  inflict  in  and  upon  the  person  of  the  said  Ed. 
Lonsdale  a  personal  injury,  no  considerable  provoca- 
tion appearing  for  said  assault." 

After  conviction  the  court  granted  a  motion  in  ar- 
rest of  judgment  because  of  the  insufficiency  of  the 
indictment.  The  only  reason  alleged  why  such  in- 
dictment was  insufficient  was  that  therein  it  was 
alleged  that  the  intent  was  to  inflict  upon  the  person 
of  Ed.  Lonsdale  a  "  personal "  injury,  when  under  the 
statute  the  intent  to  inflict  a  "bodily"  injury  was 
made  a  necessary  constituent  of  the  offense  attempted 
to  be  charged. 

In  our  opinion,  the  word  "  personal"  in  the  connec- 
tion in  which  it  was  used  conveyed  substantially  the 
same  idea  as  would  have  the  word  "  bodily,"  if  it  had 
been  used,  and  since  it  is  familiar  law  that  words 
which  mean  substantially  the  same  as  those  prescribed 
by  the  statute  should  be  given  the  same  effect  as  the 
statutory  words,  this  information  should  receive  the 
same  construction  as  though  the  word  **  bodily  "  had 
been  used  in  place  of  the  word  •'  personal."     And  as 
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no  suggestion  has  been  made  that  if  the  word  ''  bod- 
ily  "  had  been  used  it  would  not  have  been  sufficient, 
we  must  hold  it  to  have  been  sufficient  to  charge  the 
crime  of  which  the  defendant  was  convicted. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Anders,  Dunbar,  Scott  and  Gordon,  JJ.,  concur. 


[Na  9082.    Decided  June  3, 1896.} 

A.  SiTTON,  Respondent  v.  C.  C.  Dubois  et  ux.,  Defend- 
ants, E.  R.  LiLiENTHAL,  Appellant. 

laborer's  lien  on  crop  —  PRIORITY  OYER  CHATTEL   MORTGAGX  —  IM« 

PAIRING  OBLIGATION  OF  CONTRACTS. 

The  lien  given  by  Gen.  Stat.,  i  1695,  to  laborers  for  work  in  grow- 
ing farm  crops  is  superior  to  all  other  liens  thereon,  inclnding  that 
of  a  prior  chattel  mortgage. 

An  act  giving  farm  laborers  priority  over  all  other  liens  upon 
crops  which  they  have  assisted  in  raising  is  not  unconstitutional  as 
impairing  the  obligation  of  contracts,  although  the  crop  had  been 
mortgaged  in  advance  of  the  labor  thereon,  where  such  act  was  in 
force  at  the  time  of  the  execution  of  the  mortgage,  and  must  there- 
fore have  entered  into  and  formed  a  part  of  the  contract. 

Appeal  from  Superior  Court,  King  County  —  Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

Stratton^  Lewis  &  Gilman,  for  appellant. 
W.   W.  Wilshire,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiflF  brought  this  action  to  fore- 
close  a  laborer's  lien,  under  §  1695,  Gen.  Stfit.,  on  cer- 
tain  crops  grown  upon  land  owned  by  the  defendants 
Dubois  in  the  year  1894.     Said  defendants  had  exe- 
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cuted  to  appellant  in  November,  1893,  a  chattel  mort- 
gage to  cover  such  crop,  it  not  then  being  in  existence. 
The  appellant  was  made  a  defendant  in  said  action, 
and  appeared,  setting  up  his  mortgage  lien,  and  asked 
for  a  foreclosure,  which  was  granted;  but  the  court  in 
foreclosing  the  lien  of  the  plaintiff  found  that  it  was 
entitled  to  priority  over  appellant's  mortgage,  where- 
upon this  appeal  was  taken.  Said  statute  contains 
the  following  provision: 

"And  the  lien  created  by  the  provisions  of  this  sec- 
tion shall  be  a  preferred  lien,  and  shall  be  prior  to  all 
other  liens.'' 

Appellant  contends  that  this  provision  does  not  in- 
clude a  mortgage  incumbrance,  especially  as  several 
prior  statutes  upon  this  subject  enacted  at  various 
times  by  the  legislature  expressly  made  such  liens 
prior  to  any  other  "  lien  or  incumbrance."  Sec.  1976, 
Code  1881. 

Appellant  contends  that  the  word  lien  does  not  gen- 
erally include  an  incumbrance  by  mortgage,  and  in 
view  of  this  fact,  and  of  the  fact  that  the  legislature 
dropped  the  term  incumbrance  in  the  statute  now  in 
force,  it  must  be  presumed  that  it  was  not  intended  to 
make  such  lien  prior  to  a  mortgage  lien  or  incum- 
brance. If  this  was  the  sole  change  in  the  act  in 
question,  the  contention  would  be  of  much  greater 
force,  but  it  appears  that  the  amendment  (Laws  1891, 
p.  144),  which  is  the  present  statute,  was  for  the  pur- 
po|»e  of  creating  a  lien  in  favor  of  a  landlord,  and 
making  it  of  equal  rank  with  that  of  the  farm  laborer. 
Had  it  been  the  intention  of  the  legislature  to  except 
mortgage  liens  from  the  operation  of  the  act,  it  is 
probable  that  it  would  have  done  so  by  express  pro- 
vision, and  not  merely  by  dropping  the  word  "  incum- 
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brance"  from  the  section,  which  very  likely  was 
understood  and  intended  as  included  in  the  word 
"liens"  previously  therein  used. 

Appellant  further  contends  that  unless  the  act  can 
be  construed  to  except  mortgage  liens  it  is  unconstitu- 
tional on  the  ground  that  it  would  impair  the  obliga- 
tion of  contracts,  as  it  would  be  possible  after  a 
mortgagee,  in  consequence  of  the  security  afforded  by  a 
mortgage,  had  advanced  money  to  the  mortgagor,  for 
such  mortgagor  to  wholly  divest  him  of  all  benefit  of 
the  security  by  contracting  for  labor  without  his  con- 
sent or  knowledge.  But  this  act  was  in  force  at  the 
time  appellant's  mortgage  was  executed,  and  therefore 
in  effect  entered  into  and  formed  a  part  of  it.  Lehigh 
Water  Co.  v.  Eaaton,  121  U.  S.  388  (7  Sup.  Ct.  916); 
Vreeland  v.  Jersey  Cityt  37  N.  J.  Eq.  574.  Such  acts 
have  been  generally  sustained  elsewhere.  McMahan  v. 
Lundin,  57  Minn.  84  (58  N.  W.  827);  Watson  v.  John- 
son, 33  Ark.  737;  Woolen  v.  Hill,  98  N.  C.  48  (3  S.  E 
846);  Irwin  v.  Miller,  72  Miss.  174  (16  South.  678);  Case 
V.  Allen,  21  Kan.  217  (30  Am.  Rep,  425);  Stem  v. 
Simpson,  62  Ala.  194. 

Respondent  claims  that  the  court  erred  in  not 
awarding  him  an  attorney's  fee  upon  the  foreclosure  of 
his  lien,  but  as  no  appeal  was  taken  by  him,  this  ques- 
tion is  not  before  us. 

Affirmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 
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TNa  2061.    Decided  June  5, 1896.] 

James   McElroy   et  a{.,   RespandentSf  v.  Josie  Wil- 
liams et  al.f  Appellants. 

8KPABATE  ABSIONMENTfl  BT  OBLIOBB8  IN  BOND  —  VALIDITY  —  APPEAL  — 

ERRORS  NOT  RAISED  BELOW. 

An  action  upon  a  bond  may  be  maintained  by  assignees  who  hold 
under  separate  assignments  from  the  several  obligees,  when  the 
action  is  brought  jointly  upon  the  entire  cause  of  action  by  such 
assignees.    (Hoyt,  G.  J.,  dissents). 

Error  in  admitting  a  written  instrument  in  evidence  for  the  rea- 
son that  there  was  no  proof  of  its  execution  cannot  be  urged  on 
appeal,  when  merely  general  objections  were  interposed  in  the  court 
below  that  it  was  incompetent  and  that  no  proper  foundation  had 
been  laid  for  its  introduction. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

Siraiton,  Lewis  &  Oilman^  for  appellants. 
James  F.  McElroy,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  upon  a  bond  given 
by  the  defendant  Williams  as  principal  and  the  defend- 
ants Miller  and  Stinson  as  sureties,  to  Frank  W. 
Clancy  and  Thomas  H.  Clancy.  Thereafter,  one  of 
the  obligees  in  said  bond  assigned  all  of  his  right  and 
interest  therein  to  the  plaintiff  McElroy,  and  the  other 
obligee  assigned  all  his  right  and  interest  therein  to 
the  plaintiff,  Thomas  Clancy,  By  separate  instruments. 
Judgment  being  rendered  for  the  plaintiffs,  the  defend- 
ants have  appealed.     Two  grounds  of  error  are  alleged. 

The  first  is  that  the  obligees  in  said  bond  could  not 
separately  assign  their  respective  interests  therein  on 
the  ground  that  it  would  be  a  splitting  of  the  cause  of 
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action.  This  would  present  a  much  stronger  question 
in  favor  of  appellants  if  this  action  had  been  brought 
by  one  of  said  assignees  only,  but  they  have  sued 
jointly  upon  the  entire  cause  of  action.  There  is  no 
doubt  but  that  the  obligees  might  have  joined  in  an 
assignment  of  their  interests  in  the  bond,  and  it  seems 
to  us  that  the  execution  of  the  separate  assignments 
by  each  of  them  respectively  was  in  effect  the  same  as 
though  they  had  joined  in  one  assignment,  and  that 
they  should  be  construed  as  one.  The  appellants  were 
in  nowise  prejudiced  by  the  fact  that  separate  instru- 
ments were  executed,  for  they  were  subjected  to  but 
one  action  upon  the  bond,  and  their  entire  liability 
thereunder  was  brought  in  question  and  sought  to  be 
enforced  in  said  action  the  same  as  if  the  suit  had 
been  brought  by  the  original  obligees. 

The  second  ground  of  error  alleged  is  that  the  court 
erred  in  admitting  said  assignments  in  evidence,  there 
having  been  no  proof  of  their  execution  by  the  origi- 
nal obligees.  There  was  some  contention  upon  the 
part  of  the  respondents  that  the  execution  of  said  in- 
struments had  been  proven  in  another  action  tried  that 
day,  with  which  this  one  had  been  consolidated,  and 
that  such  proof  was  available  in  this  action.  We  do 
not  think  that  this  contention  is  sustained  by  the 
record,  for  such  testimony  was  not  incorporated  in 
the  statement  of  facts  settled  upon  this  appeal,  nor 
have  we  been  -  able  to  find  anything  in  the  record 
otherwise  sufficient  to  sustain  the  respondents  in  the 
premises,  but  we  are  of  *the  opinion  that  the  question 
of  the  execution  of  said  assignments  was  not  raised 
in  the  lower  court. 

The  appellants'  objection  to  the  admission  of  these 
instruments,  which  were  offered  with  a  number  of 
others,  was  as  follows: 
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"  Whereupon  the  defendants,  by  their  attorney,  duly, 
objected  and  excepted  to  the  introduction  of  each  and 
every  of  the  above  mentioned  exhibits,  on  the  ground 
and  for  the  reason  that  said  exhibits  and  each  of  them 
were  irrelevant,  incompetent  and  immaterial,  and  be- 
cause the  same  had  not  been  properly  identified  and 
no  proper  foundation  having  been  laid  for  their  intro- 
duction, which  objection  was  overruled  by  the  court, 
and  an  exception  then  and  there  allowed." 

No  attention  was  called  by  this  objection  to  the  fact 
that  the  appellants  intended  to  rely  upon  the  failure 
to  prove  the  execution  of  said  instruments.  The  gen- 
eral objections  that  the  same  were  incompetent,  and 
that  no  proper  foundation  was  laid  for  their  introduc* 
tion  were  insufficient  for  this  purpose.  Had  specific 
attention  been  called  to  the  objection  that  is  now 
urged,  an  opportunity  would  have  been  given  at  the 
time  to  supply  the  proof,  and  we  have  repeatedly  held 
that  such  questions  urged  upon  appeal  must  be  based 
upon  timely  and  specific  objections. 

Affirmed. 

Andbrs,  Gordon  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.,  (dissenting). — In  my  opinion  one  of 
several  obligees  in  a  bond  cannot  by  assignment  vest 
in  his  assignee  the  right  to  maintain  an  action  at  law 
for  a  breach  of  the  conditions  of  the  bond. 
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[No  2103.    Decided  June  6, 1896.] 

u  m\         Wheeler,  Osgood  &  Co.,  Appellant^  v.  The  Everett 

Land  Company,  Respondent 

C0BP0RATI0N8  —  CONTRACT    OF    8UBBTTSHIP  —  CONSENT    OF    DIBBCTOBtt 
—  PRINCIPAL  AND  SURETY  —  ESTOPPEL  —  CONTRACTOR'S  BOND. 

A  lumber  company  which  is  empowered  by  its  charter  to  carry 
on  the  manufacture  and  sale  of  lumber  in  its  various  forms,  indad- 
ing  everything  connected  with  the  manufacture  and  sale  of  lnmber» 
and  to  do  anything  and  all  kinds  of  business  allowed  to  corpora- 
tions by  the  laws  of  the  state,  is  authorized  to  become  surety  npon 
the  bond  of  a  contractor  to  whom  it  furnishes  building  material, 
when  such  is  the  custom  of  manufacturers  of  lumber  in  the  same 
locality. 

The  fact  that  a  bond  has  been  executed  by  a  corporation  without 
the  direct  authority  of  a  resolution  of  its  board  of  trustees  will  not 
invalidate  the  bond,  when  it  appears  that  a  majority  of  the  trustees 
were  in  consultation  about  it  prior  to  its  execution  and  consented 
thereto. 

A  surety  upon  a  building  contractor's  bond  is  not  released  from 
liability  by  reason  of  alterations  in  the  specifications  after  the  ex- 
ecution of  the  bond,  when  the  bond  referred  to  the  specifications 
which  in  terms  permitted  the  making  of  alterations,  and  when  the 
surety,  with  knowledge  of  the  proposed  changes,  agreed  to  furnish 
the  necessary  mill  work  therefor. 

The  provision  in  a  building  bond  requiring  the  contracts  to 
furnish  the  materials  for  the  building  must  be  construed  as  mean- 
ing that  payment  therefor  is  to  be  made  by  himself  and  not  by  the 
obligee,  and,  upon  his  failure  to  fulfill  the  terms  of  the  bond  in  that 
respect,  there  is  such  a  breach  as  warrants  action  against  bis  surety. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Affirmed. 

Hudson  &  Holt,  for  appellant. 
Francis  H.  Brownell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by  *► 

Scott,  J. — This  was  an  action  to  foreclose  a  lien  for 
materials  sold  by  appellant  to  defendant  Grant,  as 
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contractor,  for  use  in  the  construction  of  a  hotel 
owned  by  the  Everett  Land  Company.  The  contrac- 
tor and  a  number  of  other  persons  were  made  co-de- 
fendants, but  none  of  them  except  respondent  appeared 
in  the  action.  The  respondent  answered  denying  most 
of  the  allegations  of  the  complaint  and  in  addition 
thereto  set  up  as  an  affirmative  defense  and  counter- 
claim that  appellant  was  surety  upon  a  bond  given  by 
the  contractor  to  secure  the  erection  of  the  building, 
the  condition  of  which  was  as  follows: 

**  The  condition  of  this  obligation  is  such  that  if  the 
said  T.  L.  Grant  shall  erect,  finish  and  complete  all 
the  mason  work,  carpenter  and  joiner  work,  tin  work, 
iron  work,  painting  and  glazing  for  a  three-story  frame 
building  designed  for  a  hotel  to  be  erected  in  the  City 
of  Everett,  Washington,  and  according  to  plans  and 
specifications,  and  complete  the  work  in  a  good,  sub- 
stantial and  workmanlike  manner,  and  furnish  all  ma- 
terials, then  this  obligation  shall  be  void;  otherwise  it 
shall  be  and  remain  in  full  force  and  virtue;" 

and  that  by  reason  thereof  appellant  was  not  entitled 
to  a  lien  upon  the  building  and  was  also  liable  to  the 
respondent  for  a  sum  expended  for  materials  by  it  to 
complete  the  building,  the  contractor  having  failed  so 
to  do;  and  asked  for  a  judgment  for  such  sum. 

The  appellant  resisted  the  matters  set  up  in  said  de- 
fense on  three  grounds:  It  denied  that  it  had  any 
authority  to  become  a  surety;  claimed  that  it  was 
released  from  liability  by  reason  of  an  alteration  in 
the  specifications  made  after  the  bond  was  executed, 
which  provided  for  an  addition  to  the  hotel;  and  it 
further  contended  that  the  provision  in  the  bond  that 
the  contractor  was  to  furnish  the  materials  for  the 
building  did  not  mean  or  provide  that  the  contractor 
should  pay  for  them. 

The  court  found  that  appellant  was  entitled  to  a 
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judgment  against  the  contractor  Grant  for  a  balance 
due  upon  its  claim  for  materials  furnished  him;  that 
the  bond  given  by  the  contractor  upon  which  appel- 
lant was  surety  was  a  valid  obligation  and  binding 
upon  appellant;  that  the  conditions  of  the  bond  had 
been  broken  and  that  the  respondent  had  been  dam- 
aged thereby  in  the  sum  of  $756.72,  and  was  entitled 
to  judgment  against  the  contractor  and  appellant 
therefor.     Whereupon  this  appeal  was  taken. 

As  to  the  claim  that  appellant  had  no  authority  to 
become  a  surety  upon  the  bond,  it  is  conceded  that 
there  was  no  statute  prohibiting  it.  from  so  doing,  and 
the  contention  is  based  upon  a  want  of  power  to  do  so 
under  its  articles  of  incorporation.  Said  articles  pro- 
vided that  appellant  should  be  authorized: 

''  To  carry  on  the  manufacture  and  sale  of  lumber 
in  its  various  forms,  including  sash,  doors,  blinds  and 
kindred  work,  furniture  and  wooden  ware,  sawing  and 
planing  lumber  and  everything  connected  with  the 
manufacture  and  sale  of  lumber,  and  to  purchase  and 
sell  timber  and  timber  lands,  and  to  do  anything  and 
all  kinds  of  business  allowed  to  corporations,  as  pro- 
vided for  under  the  laws  of  Washington  Territory." 

It  was  proved  upon  the  trial  that  it  was  customary 
for  manufacturers  of  lumber  upon  Puget  Sound  to  go 
upon  the  bonds  of  contractors  in  order  to  sell  them 
the  material  which  they  should  require  for  the  con- 
struction of  buildings,  and  in  this  case  that  appellant 
was  enabled  to  sell  its  material  to  the  contractor  only 
by  becoming  a  surety  for  him  upon  the  bond  in  ques- 
tion, the  contractor  having  refused  to  purchase  such 
material  of  appellant  except  upon  that  condition.  As 
against  this  appellant  contends  that  the  proof  did  not 
show  that  it  was  customary  for  corporations  engaged 
in  the  manufacture  and  sale  of  lumber  and  building 
material  to  become  such  sureties.     But  this  did  not 
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matter,  for  appellant  was  obliged  to  compete  with  all 
persons  engaged  in  like  undertakings.  Unless  it 
could  comply  with  this  custom  it  would  be  prevented 
from  doing  considerable  business  and  the  management 
of  the  affairs  of  the  company  in  the  sale  of  its  lumber 
would  be  greatly  impeded  and  the  object  of  its  incor- 
poration largely  defeated.  Much  of  the  business  of 
the  country  is  done  by  corporations  and  it  would  be 
contrary  to  a  sound  public  policy  to  impose  limitations 
upon  them  in  the  control  of  their  affairs  not  clearly 
imposed  by  statute  or  their  articles  of  incorporation. 
Such  being,  the  custom,  and  it  having  been  necessary 
for  appellant  to  conform  thereto  to  sell  the  material, 
we  think  it  had  authority  to  become  surety  under  the 
provision  aforesaid,  authorizing  it  to  carry  on  the 
manufacture  and  sale  of  lumber  and  everything  con- 
nected therewith  and  to  do  anything  and  all  kinds  of 
business  allowed  to  corporations,  as  provided  for  un- 
der the  laws  of  the  territory.  It  thereby  asserted  to 
itself  the  right  to  do  all  kinds  of  business  connected 
with  the  manufacture  and  sale  of  lumber,  and  to  do 
«very  and  all  kinds  of  business  allowed  to  corporations 
nnder  the  laws  of  the  territory,  using  the  most  general 
language  under  the  apparent  desire  and  intention  ex- 
pressed to  the  public  that  it  should  not  be  hampered 
and  restricted  in  any  way  in  the  conduct  of  its  affairs. 
And  as  appellant  in  consequence  of  going  upon 
the  bond  obtained  direct  and  substantial  beneiits  by 
reason  of  the  sale  of  a  large  amount  of  material  and 
as  the  bond  was  accepted  and  relied  upon  in  good 
faith  by  the  respondent,  appellant  should  not  be  al- 
lowed to  invoke  the  doctrine  of  ultra  vires  and  so 
escape  liability.  In  construing  the  powers  of  corpora- 
tions the  tendency  is  toward  a  more  liberal  interpre- 
tation than  formerly,  and  in  holding  that  appellant 
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had  authority  to  execute  this  bond  under  the  circum- 
stances we  are  but  following  several  prior  decisions  of 
this  court  ( Tootle  v.  First  National  Bank,  6  Wash.  183, 
33  Pac.  345;  Allen  v.  Olympia  Light  and  Power  Co,,  13 
Wash.  307,  (43  Pac.  55^,  and  are  sustained  by  a  num- 
ber of  cases  cited  by  respondent  from  other  states. 

It  is  further  contended  that  there  was  no  direct  au- 
thority shown  by  any  resolution  of  the  board  of  trus- 
tees authorizing  appellant  to  execute  this  bond,  but  it 
appears  that  a  majority  of  the  trustees  were  in  con- 
sultation about  it  prior  to  its  execution  and  consented 
thereto,  and  if  the  doctrine  of  ultra  vires  will  not 
avail  appellant  in  this  instance,  it  should  not  be  al- 
lowed to  successfully  resist  upon  the  ground  of  a  want 
of  formality  in  the  execution  of  the  bond,  and  this 
last  contention  could  amount  to  no  more  than  this. 

As  to  the  next  ground,  it  appears  that  after  the  con- 
struction of  the  building  had  been  entered  upon  the 
respondent  desired  to  make  an  addition  thereto,  and 
entered  into  negotiations  with  the  contractor  therefor, 
and  that  the  contractor  submitted  to  appellant  the 
specifications  for  such  addition,  and  appellant  agreed 
to  furnish  the  contractor  the  necessary  mill  work  for 
it,  and  thereby  had  full  knowledge  of  it  and  consented 
thereto,  and  was  benefited  thereby  in  consequence  of 
being  enabled  to  sell  a  larger  amount  of  material. 
Also,  the  specifications  in  existence  when  the  bond 
was  executed  contained  the  following  provision: 

"  The  company  reserves  the  right  to  alt^r  or  modify 
the  design,  and  to  add  to,  or  diminish  from,  the  contract 
amount,  and  in  case  of  any  difference  of  expense,  it 
is  to  be  made  in  ratio  or  proportion  such  work  may 
bear  to  the  whole  work  agreed  to  be  performed.  Such 
change  shall  not  invalidate  or  render  void  the  con- 
tract." 
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The  bond  contained  a  direct  reference  to  these  spe- 
cifications, and  this  defense  failed  upon  two  grounds; 
first,  without  any  authority  in  the  bond  or  specifica- 
tions  for  the  making  of  such  alteration,  as  the  same 
was  made  with  the  knowledge  and  consent  of  appel- 
lant as  a  part  of  the  construction  of  the  building,  ap- 
pellant would  be  estopped  from  claiming  a  release 
from  liability  upon  the  bond  in  consequence  thereof, 
and  we  are  of  the  opinion  also  that  the  bond,  by 
adopting  the  specifications  which  provided  for  alter- 
ations sufficiently  authorized  the  addition  which  was 
made,  it  being  but  a  small  part  of  the  whole  building. 

The  last  contention  that  the  provision  in  the  bond 
requiring  the  contractor  to  furnish  the  material  did 
not  mean  to  pay  for  it,  and  that  therefore  there  had 
been  no  breach  of  the  bond,  is  not  well  founded.  The 
true  meaning  and  intent  of  the  provision  was  cer- 
tainly that  the  contractor  should  pay  for  the  material 
and  not  that  he  should  simply  supply  it,  and  that  the 
respondent  should  pay  for  it. 

Affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 


14    086 
[No.  2192.    Decided  June  8,  1806.]  30   fi» 

Daniel  B.  Glass,  Appellant ,  v.  J.  M.  Colman  et  ux,,      \^  3791 

Respondents. 

LAKDLOBD  AND  TENANT  —  DANGEROUS  HOTEL  PBBMI8B8  —  INJURIES  TO 

GCE8T  or  LESSEE  —  ASSUMPTION  OF  RISK. 

A  landlord  is  not  liable  for  injaries  resulting  to  an  occupant  of  a 
room  in  a  building  from  its  improper  construction,  where  the  par- 
titioning and  fitting  up  of  the  rooms  in  the  building  had  been  done 
by  the  tenant  after  the  commencement  of  his  term,  with  the  under- 
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standing  that  the  tenant  had  the  right  to  remove  them,  and  the 
negligenoe  attending  the  making  of  the  improvements  on  the  build- 
ing was  chargeable  wholly  to  the  tenant  and  not  to  his  landlord. 

The  fact  that  subsequent  to  the  beginning  of  the  tenancy  and  the 
making  of  such  improvemento  by  the  tenant,  the  tenancy  is  changed 
to  one  from  month  to  month,  will  not  render  the  landlord  liable  for 
negligence  in  the  construction  of  such  improvements,  when  the 
tenant's  right  to  remove  the  improvements  at  the  end  of  his  term 
still  continues. 

Where  the  construction  of  a  hotel  building  is  such  as  to  make  it 
dangerous  for  a  guest  to  occupy  a  room  therein,  he  is  guilty  of  con- 
tributory negligence,  when  with  knowledge  of  the  defective  con- 
struction he  remains  a  guest ;  and  knowledge  of  the  defect  will  be 
imputed  where  the  guest  has  occupied  the  hotel  for  such  a  length  of 
time  as  to  know,  or  have  an  opportunity  to  know,  of  the  defective 
construction. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

P.  C,  Ellsworth^  Oeorge  R.  McKay ^  and  Relfe  &  Mt- 
Cutcheon,  for  appellant. 

Struve,  Allen,  Hughes  &  McMichen,  for  respondents. 

The  opinion  of  the  court  was  delivered  hy 

HoYT,  C.  J. — ^This  appeal  was  from  a  judgment 
rendered  in  favor  of  the  defendants  upon  a  motion  for 
a  non-suit  made  at  the  close  of  plaintiff's  case,  and  the 
action  of  the  court  in  sustaining  the  motion  for  a  non- 
suit and  rendering  the  judgment  must,  in  our  opin- 
ion, be  affirmed;  first,  for  the  reason  that  the  defects 
in  the  construction  of  the  hotel,  which  it  is  alleged 
were  the  cause  of  the  injury  to  the  plaintiff*,  were  not 
those  for  which  the  defendants  were  responsible;  and 
second,  for  the  reason  that  the  defects,  if  any,  in  such 
construction  were  so  brought  home  to  the  knowledge 
of  the  plaintiff  that  in  occupying  a  room  in  the  hotel 
he  accepted  the  risk  growing  out  of  such  defect  of 
construction. 
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There  was  no  substantial  controversy  as  to  the  cir- 
cumstances under  which  the  hotel  was  constructed, 
nor  as  to  its  occupancy  at  the  time  the  plaintiff  was 
injured.  From  such  evidence  it  was  made  sufficiently 
to  appear  that  at  the  time  the  building  was  originally 
leased  by  the  respondents  to  one  Stevens,  the  upper 
story  had  not  been  divided  into  rooms  and  fitted  up  as 
a  hotel;  that  under  the  lease  said  Stevens  had  the 
right  to  fit  up  such  upper  story  and  occupy  it  for  hotel 
purposes;  that  in  so  doing  he  was  to  provide  all  the 
material  and  labor  necessary  for  the  purpose  and  it 
was  agreed  that  the  material  so  provided  should  not 
become  the  property  of  the  landlord  but  should  re- 
main that  of  the  lessee,  with  the  right  at  the  end  of 
the  term  to  remove  it  from  the  building;  that  by 
mutual  arrangement  of  all  the  parties  interested  the 
rights  of  said  Stevens  as  lessee  of  the  building  had  be- 
come vested  in  the  one  who  was  occupying  and  con- 
ducting it  as  a  hotel  at  the  time  plaintiff  was  injured. 

There  was  nothing  in  the  evidence  which  tended  to 
show  that  the  building  itself  was  not  properly  con- 
structed, or  that  it  was  in  any  way  unsafe  for  the  pur- 
pose for  which  it  was  designed  before  the  upper  story 
thereof  had  been  fitted  up  as  a  hotel  by  the  lessee,  in 
pursuance  of  the  agreement  above  referred  to.  On 
the  contrary  it  clearly  appeared  from  the  evidence 
that  the  building  was  so  constructed  as  to  be  entirely 
safe  at  the  time  it  was  leased  to  Stevens.  Such  being 
the  fact,  the  respondents,  as  landlords,  would  not  be 
responsible  to  a  guest  of  the  lessee  for  dangers  flowing 
from  improvements  which  the  lessee  had  placed  upon 
the  premises  after  taking  possession  under  his  lease. 

There  is  some  difference  in  the  authorities  as  to  the 
circumstances  under  which  a  landlord  will  be  held 
responsible  for  dangers  which  are  brought  about  by 


638  GLASS  V.  OOLMAN. 

Opinion  of  the  Ourt—  Hoyt,  O.  J.  [  14  Waah. 

the  occupany  of  a  tenant,  ^at  none  of  them  in  our 
opinion  go  to  the  extent  of  holding  the  landlord  liable 
where  improvements  like  those  which  were  made  in 
the  fitting  up  of  the  second  story  of  this  building  were 
put  upon  the  place  by  the  tenant  after  the  commence* 
ment  of  his  term.  But  it  is  claimed  on  the  part  of 
the  appellant  that,  by  reason  of  the  fact  that  the  occu- 
pancy of  this  building  was  by  arrangement  between 
the  tenant  and  the  landlords  changed  to  a  tenancy 
from  month  to  month,  there  was,  in  legal  effect,  a  re- 
letting each  month,  and  that  for  that  reason  the  land- 
lords must  be  held  to  have  leased  the  property  when 
it  was  in  the  condition  in  which  it  was  at  the  time  of 
the  injury.  If  it  had  been  provided  that  the  improve* 
ments  and  the  materials  used  in  making  them  were 
to  become  the  property  of  the  landlords  at  the  expira- 
tion of  the  term,  there  might  be  force  in  this  conten- 
tion; but  the  fact  that  this  material  remained  the 
property  of  the  tenant  and  could  be  retaioved  by  him 
at  the  expiration  of  his  term  requires  us  to  hold  that 
if  there  was  a  new  tenancy  from  month  to  month 
there  was,  in  legal  contemplation,  a  renewal  of  these 
improvements  by  the  tenant  at  the  commencement 
of  each  monthly  term.  If  the  tenancy  ended  with 
the  end  of  the  month  so  that  it  was  necessary  to  have 
a  re-letting  by  the  landlords,  it  must  be  presumed 
that  as  between  the  landlords  and  the  tenant  there 
was,  at  the  termination  of  each  of  such  terms,  an  as- 
sertion by  the  tenant  of  his  right  to  take  out  these 
improvements,  and  upon  the  commencement  of  the 
new  term,  of  putting  them  in  again.  The  continu- 
ance of  the  occupancy  with  this  understanding  of  the 
right  of  the  tenant  to  remove  the  materials  must  be 
held  to  have  created  no  liability  on  the  part  of  the 
landlords  which  would  not  have  existed  if  the   im- 
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provements  had  been  taken  out  at  the  end  of  each 
term  and  put  in  again  by  the  tenant  at  the  commence- 
ment of  the  succeeding  term. 

Upon  the  question  of  contributory  negligence:  It 
appeared  from  the  undisputed  evidence  that  the  plain- 
tiff had  been  a  guest  of  the  hotel  for  such  a  time  that 
he  knewy  or  had  an  opportunity  to  know,  all  about  the 
alleged  defective  construction  which  it  is  claimed  was 
the  cause  of  his  injury,  and,  if  knowing  of  such  de- 
fects he  voluntarily  elected  to  occupy  his  room,  he 
must  be  held  to  have  elected  to  take  the  chances.  If 
the  construction  was  in  fact  such  as  to  make  it  dan- 
gerous for  a  guest  to  occupy  a  room  in  the  hotel,  the 
plaintiff  was  guilty  of  contributory  negligence  when, 
with  a  knowledge  of  the  defective  construction  he  re- 
mained a  guest  of  the  hotel. 

The  question  raised  by  the  appellant  as  to  the  effect 
of  the  plea  of  contributory  negligence  upon  the  denials 
by  the  defendants  of  any  negligence  on  their  part, 
was  decided  adversely  to  the  contention  of  appellant 
in  Ptbgh  V.  Oregon  Imp.  Co.y  ante,  p.  331,  and  cases 
therein  cited. 

Judgment  affirmed. 

Scott,  Anders,  Dunbar  and  Gordon,  JJ.,  concur. 
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[No.  2200.    Decided  June  8,  1896.] 

C.  S.  Ward,  Respondent,  v.  F.  W.  Ward,  Defendant, 
Springfield  Fire  and  Marine  Insurance  Com- 
pany, Appellant 

GABNIGHMENT  —  NOTICE  TO  GARKI8HEE — DI8CHARQE. 

The  fact  that  a  garnishment  proceeding  has  not  been  properly 
docketed  and  indexed  is  no  defense  to  a  garnishee  who  pays  oTer 
money  after  having  been  duly  served  with  process  in  the  garnish- 
ment proceeding  and  after  having  appeared  and  answered  therein 
prior  to  the  time  of  making  such  payment. 

A  payment  by  a  garnishee  defendant  of  moneys  in  dispute  to  the 
clerk  of  the  court  will  not  discharge  the  garnishee  from  liability 
when  the  payment  is  made  in  satisfaction  of  a  judgment  against  the 
garnishee  in  favor  of  the  principal  debtor,  and  the  money  is  not  de- 
posited with  the  clerk  for  the  purpose  of  disclaiming  any  interest 
therein,  as  provided  by  Code  Proc.,  $i  163, 154,  when  money,  prop- 
erty or  indebtedness  is  claimed  by  different  parties. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     AflSrmed. 

Crowley y  Sullivan  &  Orosscup,  and  Brinker,  Jones  & 
Richards,  for  appellant. 

Hogan  &  McOen^,  and  0.  C.  Lacey,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  an  action  against 
one  F.  W.  Ward,  and  caused  a  writ  of  garnishment  to 
be  issued  therein  and  served  upon  the  Springfield  Fire 
and  Marine  Insurance  Company,  appellant,  on  the 
9th  day  of  May,  1895.  At  this  time  there  was  an 
action  pending,  brought  by  said  F.  W.  Ward  against 
appellant  on  an  insurance  policy,  to  recover  damages 
for  loss  by  fire.  Appellant  appeared  in  answer  to  said 
writ  of  garnishment,  and  denied  that  it  was  indebted 
to  said  F.  W.  Ward,  upon  which  issue  was  taken  by 
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the  plaintiff.  Subsequently  a  final  judgment  was 
rendered  in  the  action  brought  by  F.  W.  Ward  against 
appellant,  in  favor  of  the  plaintiff  therein,  which  with 
interest  and  costs  amounted  to  $1,550.40,  on  the  28th 
day  of  October,  1895,  and  on  said  day  an  agent  for  ap« 
pellant  paid  said  sum  to  the  clerk  of  the  superior 
court  of  King  county,  in  which  court  said  actions  had 
been  brought.  At  said  time  there  were  liens  upon 
said  judgment  for  attorney's  fees  and  by  virtue  of  an- 
other garnishment  proceeding,  which  in  all  amounted 
to  something  over  $600,  and  were  prior  to  the  garnish- 
ment  lien  of  the  plaintiff  in  this  proceeding.  There- 
after amended  pleadings  were  filed  by  the  parties 
herein  and  the  cause  came  on  to  trial.  The  court 
found  that  after  discharging  such  prior  liens  there  re- 
mained the  sum  of  $888  due  from  appellant  to  said  F. 
W.  Ward,  to  which  the  plaintiff  in  this  garnishment 
proceeding  was  entitled,  and  a  judgment  was  rendered 
in  his  favor  against  appellant  therefor,  from  which 
this  appeal  is  prosecuted. 

One  of  the  grounds  of  error  alleged  is  that  the  clerk 
of  the  court  had  not  properly  docketed  and  indexed 
this  proceeding,  and  as  a  consequence  thereof  the 
agent  of  appellant  who  made  said  payment  was  mis- 
led into  believing  that  there  was  no  such  proceeding 
in  existence.  But  this  would  not  be  a  sufficient  de- 
fense, for  appellant  had  been  duly  served  with  process 
therein  and  had  appeared  and  answered  prior  to  the 
time  of  making  such  payment,  and  therefore  cannot 
claim  a  want  of  notice  of  its  pendency. 

It  is  next  claimed  that  appellant  was  discharged 
from  all  liability  by  reason  of  the  payment  to  the 
clerk,  and  that  it  was  the  duty  of  said  clerk  to  prop- 
erly apply  said  money.  It  is  not  contended,  however, 
that  appellant  complied,  or  attempted  to  comply  with 
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the  provisions  of  g§  153  and  154,  Code  Proc,  in  mak- 
ing such  payment.  There  was  testimony  to  show  that 
the  company's  agent  at  the  time  of  making  payment 
inquired  of  the  clerk  whether  there  were  any  garnish- 
ments pending  against  the  company,  and  was  in- 
formed that  there  were  none.  There  was  testimony 
to  dispute  this  and  to  show  that  the  inquiry  was  sim- 
ply as  to  whether  the  clerk  had  been  garnished.  How- 
ever this  may  be,  it  is  apparent  that  the  money  was 
paid  to  the  clerk  and  by  the  clerk  to  the  attorneys  for 
F.  W.  Ward,  under  a  misapprehension  of  the  facts 
and  without  a  full  investigation  of  the  records. 

The  agent  who  made  the  payment  for  the  company 
had  been  employed  by  it  after  the  institution  of 
the  garnishment  proceedings  in  question.  Owing  to 
some  disagreement  between  the  company  and  its  attor* 
neys  in  the  action  brought  by  F.  W.  Ward,  he  did  not 
consult  them  in  the  matter,  but  went  to  make  the  pay- 
ment in  company  with  said  Ward's  attorneys.  He 
claims  that  he  instructed  the  clerk  to  hold  and  apply 
it  on  such  garnishments  as  there  might  be,  if  any. 
There  is  a  conflict  in  the  testimony  as  to  just  what 
was  said  between  said  agent  and  the  clerk's  deputies 
who  were  attending  to  the  matter.  Said  deputies 
claim  that  they  were  not  asked  to  search  for  garnish- 
ments against  the  company,  and  upon  ascertaining  that 
the  clerk  had  not  been  garnished,  they  paid  the  money 
over  to  F.  W.  Ward's  attorneys  at  the  time,  before  said 
agent  left  the  office. 

This  garnishment  proceeding  had  not  been  docketed 
and  indexed  in  the  usual  manner,  but,  as  we  have  said, 
this  would  not  release  the  company  from  liability 
therein.  Nor  could  the  instructions  to  the  clerk,  if 
given  as  claimed,  avail  the  company  as  a  defense,  for 
it  should  have  proceeded  under  the  sections  of  the 
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code  aforesaid,  if  it  wanted  to  deposit  the  money  and 
be  discharged  from  liability.  At  the  time  the  money 
was  paid  this  garnishment  proceeding  was  resting,  and 
had  been  for  some  considerable  time,  upon  the  issue 
formed  upon  the  denial  by  the  company  of  any  in- 
debtedness to  F.  W.  Ward,  and  was  thereafter  brought 
to  trial  upon  the  amended  pleadings  setting  up  in  sub- 
stance the  foregoing  matters;  and  the  court  found  that 
the  payment  had  been  made  in  disregard  of  said  gar- 
nishment and  was  not  a  defense,  and  could  not  have 
found  otherwise  under  the  law  as  applicable  to  the  un- 
disputed facts. 

Some  claim  is  also  made  that  the  plaintiff  herein 
had  not  sufficiently  traversed  the  original  answer  of 
appellant,  wherein  it  had  denied  any  indebtedness, 
but  no  particular  defect  is  pointed  out,  and  as  new 
pleadings  were  filed  upon  which  the  matter  was  tried, 
this  contention  is  without  merit. 

Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[No.  2232.    Decided  June  8, 1896.] 

Henry  Carstens  et  al.,  Appellants,  v.  Stetson  &  Post 

Mill  Company,  Respondent 

CVIDBNCB  — ADMIBBIBILITY  OF  STENCIL  PLATES  TO  SHOW  LUMBER  MARK- 
INGS —  INStRUCTIONS. 

In  an  action  against  a  lumber  company  for  damages  for  not  fur- 
nishing a  purchaser  the  grade  of  lumber  be  had  contracted  for,  it  is 
not  error  to  permit  defendant  to  introduce  in  evidence  the  stencil 
plates  used  in  marking  the  lumber  when  the  plaintiff  had  already 
introduced  testimony  as  to  the  marking  of  the  lumber. 
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Where  instructions  are  given  a  jury  sufficient  to  enable  them  to 
correctly  determine  the  questions  which  the  evidence  in  the  cause 
tends  to  prove  or  disprove,  it  is  not  prejudicial  error  if  any  of  the 
instructions  given  should  not  be  strictly  applicable  to  the  material 
questions  involved. 

Where  instructions  given  embody  all  the  law  necessary  for  the 
determination  of  the  material  facts  in  the  case,  it  is  not  error  to  re- 
fuse requested  instructions,  even  if  they  correctly  state  the  law  ap- 
plicable to  the  questions  to  be  decided  by  the  jury. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Kiefet  &  BaUiet,  for  appellants. 
John  Wiley f  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — The  plaintiffs  alleged  in  their  com- 
plaint that  they  had  purchased  of  the  defendant  two 
carloads  of  cedar  and  spruce  siding  to  be  sold  in  the 
eastern  market,  that  such  purchase  had  been  accord- 
ing to  grade,  that  much  of  the  siding  did  not  come  up 
to  the  grade  for  which  it  was  sold;  that  on  account  of 
much  of  the  lumber  falling  below  the  grade  in  which  it 
had  been  classed  by  the  terms  of  the  sale,  they  had  been 
greatly  damaged. 

Defendant  by  its  answer  put  in  issue  the  material 
allegations  of  the  complaint  and  sought  to  recover  by 
way  of  counterclaim  the  balance  claimed  to  be  due 
upon  the  purchase  price  of  the  lumber.  Upon  this 
counterclaim  no  question  of  fact  or  law  was  raised  in 
the  court  below,  and  nothing  need  be  said  in  reference 
to  it  here.  The  jury  found  in  favor  of  the  defendant 
upon  the  issues  raised  upon  the  plaintiffs'  com  plain  t, 
and  appellants  seek  to  reverse  the  judgment  rendered 
upon  such  verdict  for  two  reasons.  •  First,  the  alleged 
error  of  the  court  in  admitting  in  evidence  certain 
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stencil  plates  used  in  marking  the  lumber,  and  second, 
for  the  giving  of  erroneous  instructions  to  the  jury, 
and  the  refusing  to  give  proper  instructions  requested 
by  the  plaintiffs. 

As  to  the  first:  At  the  time  these  stencil  plates 
were  offered  in  evidence  by  the  defendant,  testimony 
had  been  introduced  by  the  plaintiffs  as  to  the  mark- 
ing of  this  lumber,  and  the  plates  themselves  were 
only  evidence  of  a  more  satisfactory  nature  tending  to 
establish  facts  as  to  which  the  plaintiffs  had  introduced 
proofs,  and  for  that  reason,  if  for  no  other,  the  court 
committed  no  error  in  allowing  the  plates  to  be  put  in 
evidence. 

Under  the  assignment  of  error  growing  out  of  the 
action  of  the  court  in  instructing  and  refusing  to  in- 
struct the  jury,  there  are  several  specifications,  but  no 
good  purpose  will  be  subserved  by  discussing  each  of 
them  separately.  There  were  but  two  principal  facts 
which  the  jury  were  called  upon  to  decide.  One  was 
as  to  whether  or  not  there  had  been  such  inspection, 
or  opportunity  to  inspect  the  lumber  purchased  by  the 
plaintiffs,  as  to  excuse  the  defendant  from  any  respon- 
sibility as  to  its  grades.  The  other  was  as  to  the 
grades  of  which  the  defendant  represented  the  lumber 
to  consist,  and  as  to  whether  or  not  it  came  up  to  the 
grades  into  which  it  was  classed  at  the  time  it  was  sold. 
The  only  fault  found  with  the  instruction  of  the  court 
relating  to  the  first  question  was  that  it  applied  gener- 
ally to  the  lumber  embraced  in  both  carloads,  and  it 
was  claimed  that  this  was  error  for  the  reason  that 
there  was  no  evidence  tending  to  show  that  there  had 
been  an  inspection  or  opportunity  to  inspect  more 
than  one  of  them.  But  from  an  examination  of  the 
transcript  we  are  unable  to  see  that  there  was  evidence 
upon  that  question  tending  to  show  an  inspection  or 
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opportunity  to  inspect  one  carload,  which  did  not 
equally  apply  to  the  other.  Upon  the  other  question 
the  evidence  (excluding  that  which  went  exclusively 
to  the  question  of  damages)  was  material  only  as  it 
tended  to  prove  or  disprove  the  allegation  of  the 
plaintiffs  that  the  lumber  was  not  up  to  the  grades  for 
which  it  was  sold,  hence  the  plaintiffs  were  not  injured 
if  the  jury'were  given  instructions  under  which  they 
could  correctly  determine  the  question  which  such 
evidence  tended  to  prove  or  disprove. 

A  careful  examination  of  the  instructions  satisfies 
us  that  correct  principles  were  laid  down  for  the  de- 
termination of  the  question  involved,  and  that  the 
jury  could  not  have  been  misled  as  to  its  determina- 
tion by  the  instructions,  if  any,  which  were  not 
strictly  applicable  to  the  material  questions  to  be  de- 
termined. It  follows  that  the  assignment  of  error 
founded  upon  the  instructions  given  to  the  jury  is 
without  merit,  and  for  the  reason  that  such  instruc- 
tions embodied  all  the  law  necessary  for  the  deter- 
mination of  the  material  facts  in  the  case,  it  was  not 
error  to  refuse  the  instructions  requested  by  the  plain- 
tiffs, even  if  they  correctly  stated  the  law  applicable 
to  the  questions  to  be  decided  by  the  jury. 

No  theory  can  be  advanced  upon  which  the  jury 
could  have  come  to  the  conclusion  they  did  except 
that  they  believed  the  testimony  offered  on  the  part  of 
the  defendant  as  to  the  grades  under  which  the  lum- 
ber was  sold,  and  discredited  that  of  the  plaintiffs  upon 
the  same  subject,  and  the  instructions  having  been 
such  that  thereunder  they  could  intelligently  pass 
upon  the  questions  involved  in  the  determination  of 
the  effect  of  the  evidence  upon  that  question,  offered 
by  the  respective  parties,  the  plaintiffs  were  not  in- 
jured, even  if  some  of  the  instructions  which  were 
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given  might  have  misled  the  jury  under  a  different 
state  of  facts. 

We  are  not  satisfied  that  any  error  was  committed 
by  the  trial  court,  and,  if  there  was  technical  error, 
we  are  satisfied  that  it  was  not  such  as  prejudiced  the 
rights  of  the  plaintifis^ 

Judgment  affirmed. 

Scott,  Dunbar,  Anders  and  Gordon,  JJ.,  concur. 


[  No.  2098.  Decided  June  9, 1890. J 

N.  P.  Larson,  Respondenty  v.  William  Winder,  De- 
fendant, Eugene  France  et  aL,  Appellants. 

PLBADINO  —  BEAM  AND  FBIVOLOUB  DENIALS  —  ACTION  ON  BOND — BUF- 
FICIBNCY  OF  ALLBOATION  OF  BREACH — TAXATION  OF  ATTORNEY'S 
FEES  AB  COBTB. 

A  general  denial  of  the  material  allegationB  of  a  complaint  can- 
not be  stricken  out  on  the  ground  that  it  is  sham  or  f rivolouB  plead* 
ing. 

In  an  action  apon  a  forthcoming  bond  which  provided  that  it 
should  not  become  effective  unless  the  superior  court  gave  poBses- 
sion  to  the  principal  of  the  property  then  in  the  hands  of  a  receiver, 
the  complaint  ia  demurrable  as  not  stating  a  cause  of  action  when 
it  fails  to  allege  that  the  prox)erty  had  been  delivered  to  the  princi- 
pal, although  the  complaint  may  recite  an  order  of  the  court  stating 
that  the  principal  was  in  poBBession  of  the  property. 

In  an  action  at  law  the  court  can  impose  no  costs  by  way  of  at- 
torney's fee  excepting  such  as  are  expressly  provided  by  statute. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.    Reversed. 

Hogan  &  McQerry,  for  appellants. 
J.  C  CrosSf  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  By  this  appeal  appellants  seek  a  rever- 
sal of  a  judgment  rendered  against  them  as  sureties 
in  a  bond  given  by  the  defendant  in  a  suit  pending 
in  the  superior  court  of  Chehalis  county,  for  the  pur- 
pose, as  it  is  alleged,  of  obtaining  possession  of  the 
property  owned  by  himself  and  the  plaintiff  in  the 
action,  as  partners.  Said  bond  was  conditioned  for 
the  payment  to  the  plaintiff,  or  to  such  other  person 
as  the  court  might  order  or  its  judgment  direct,  of  the 
value  of  all  of  the  assets  of  the  partnership  which 
came  into  his  hands,  and  there  was  a  proviso  attached 
thereto  that  it  was  executed  upon  the  express  condi- 
tion that  it  should  not  become  effective  unless  the 
superior  court  gave  to  the  defendant  in  the  pending 
action,  the  principal  in  the  bond,  the  possession  of 
the  partnership  property  then  in  the  hands  of  the  re- 
ceiver. 

From  the  allegations  of  the  complaint  it  wa8  made 
to  appear  that  final  decree  had  been  rendered  in  the 
action  between  the  plaintiff  and  the  defendant,  who 
was  the  principal  in  the  bond,  and  that  such  defend- 
ant had  been  adjudged  liable  to  the  plaintiff  for  a  large 
sum  of  money;  that  he  had  failed  to  satisfy  the  decree 
entered  in  that  action,  or  to  account  for  the  partner- 
ship property  which  had  come  into  his  possession;  by 
reason  of  which  it  was  claimed  that  the  conditions  of 
the  bond  were  broken  so  that  the  plaintiff  could  main- 
tain an  action  thereon  against  the  principal  and  his 
sureties.  The  principal  named  in  the  bond  made  de- 
fault, but  the  sureties  appeared  and  filed  a  demurrer 
to  the  complaint,  which  was  overruled.  Thereupon 
they  answered,  admitting  certain  allegations  of  the 
complaint  and  denying  others,  and  set  up  certain  facts 
by  way  of  affirmative   defense.     Plaintiff*  moved  to 
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strike  certain  allegations  contained  in  this  answer, 
including  the  denials,  for  the  reason  that  they  were 
sham  and  frivolous,  and  for  judgment  as  prayed  for 
in  the  complaint,  because  of  the  insufficiency  of  the 
matters  alleged  in  the  answer,  after  such  allegations 
had  been  stricken.  This  motion  was  granted  by  the 
court,  and  upon  its  action  in  so  doing  is  founded  the 
principal  contention  of  the  appellants  for  the  reversal 
of  the  judgment. 

The  courts  without  the  aid  of  any  statute  have  long 
exercised  the  right  to  strike  sham  and  frivolous 
answers,  and  this  right  is  expressly  given  by  our  stat- 
ute; but  whether  under  such  practice  or  the  provisions 
of  statutes  like  ours  the  right  exists  to  strike  denials 
is  open  to  grave  question.  If  it  be  held  that  the  courts 
have  the  right  to  strike,  as  sham  and  frivolous,  denials 
in  the  answer  of  material  allegations  of  the  complaint, 
the  result  will  be  that  they  must  often  be  called  upon 
to  decide  whether  such  denials  are  warranted  by  the 
facts,  preliminary  to  the  trial  of  the  cause  by  the  court 
or  jury,  and  this  question  of  fact  will  generally  have 
to  be  determined  upon  proof  pro  and  con  by  way  of 
affidavits  and  not  by  examination  of  witnesses  before 
the  court.  The  result  of  this  inquiry,  if  it  have  any 
result  at  all,  will  be  for  the  court  to  determine  upon  this 
unsatisfactory  proof  the  truth  or  falsity  of  the  denials, 
which  is  the  very  question  which  must  be  determined 
by  the  court  or  jury  upon  the  trial  of  the  cause;  and 
since,  under  all  of  the  authorities,  the  court  will  never 
strike  such  allegations  unless  upon  the  clearest  proof 
of  their  falsity,  it  will  follow  that  in  very  few  instances 
will  any  good  purpose  be  subserved  by  this  prelimi- 
nary inquiry  as  to  the  good  faith  of  the  denials  in  the 
answer.  It  would  therefore  seem  to  accord  with  the 
better  practice  to  hold  that  a  denial  in  an  answer,  if 
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sufficient  in  form,  entitles  the  defendant  interposing 
it  to  a  determination  as  to  its  truth  or  falsity  by  the 
jury  or  the  court,  after  a  regular  trial  of  the  issue 
thus  made,  and  such  we  believe  to  be  the  established 
right  of  the  defendant  as  recognized  by  the  great 
weight  of  authority. 

In  all  of  the  cases  it  is  conceded  that  under  the 
common  law  system  of  pleading  the  plea  of  the  gen- 
eral issue  could  not  be  stricken  as  sham  or  frivolous, 
and  it  would  seem  that  a  general  denial  of  an  allega- 
tion under  the  code  performs  substantially  the  same 
function  as  the  plea  of  the  general  issue  under  the 
common  law  system  of  pleading.  It  would  be  of  no 
use  to  array  the  authorities  pro  and  con  upon  this 
question  as  to  whether  or  not  the  denials  in  an  answer 
may  be  stricken  as  sham  and  frivolous.  It  is  suffi- 
cient to  say  that  by  far  the  greater  number  have  held 
that  they  cannot  be  stricken  and  that  nearly  all  of  the 
recent  cases  are  to  that  effect.  The  respondent  seems 
to  principally  rely  upon  a  New  York  case,  People  v. 
McCumbeTf  18  N.  Y.  315,  reported  in  72  Am.  Dec.  515, 
and  the  cases  therein  cited;  but  the  fact  that  two  of 
the  judges  of  the  court  dissented  from  the  opinion  of 
that  case,  and  the  further  fact  that  in  several  more 
recent  cases  decided  by  the  same  court  a  contrary  doc- 
trine has  been  announced  in  opinions  concurred  in  by 
the  entire  court,  are  sufficient  to  show  that  the  con- 
tention of  the  respondent,  that  the  right  to  strike  such 
allegations  from  the  answer  is  established  by  authority, 
stands  upon  a  very  slight  foundation.  The  cases 
which  might  be  cited,  holding  that  denials  cannot  be 
stricken,  are  so  numerous  that  an  attempt  to  cite  them 
would  be  out  of  place.  In  our  opinion  the  court  com- 
mitted reversible  error  when  it  struck  the  denials  con- 
tained in  appellant's  answer  as  sham  and  frivolous. 
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There  was  no  express  allegation  in  the  complaint 
that  the  bond  had  been  made  effective  by  a  delivery 
of  the  partnership  property  to  the  principal  named 
therein,  and  as  this  was  the  consideration  for  the  exe- 
cution of  the  bond,  it  is  claimed  that  the  complaint 
without  such  allegation  failed  to  state  a  cause  of  action. 
That  it  was  necessary  that  the  fact  of  such  delivery  of 
the  property  to  the  principal  in  the  bond  should  ap- 
pear in  the  complaint  is  conceded  by  the  respondent, 
but  he  claims  that  the  recital  in  the  complaint  of  the 
judgment  or  order  made  by  the  court,  in  which  it  was 
stated  that  the  defendant  was  in  possession  of  all  the 
assets  of  the  partnership,  was  a  sufficient  allegation 
of  the  fact  that  they  had  been  delivered  to  him  by  the 
receiver.  But,  in  our  opinion,  the  statement  made  to 
appear  by  the  recitals  in  this  judgment  or  order  was 
not  of  the  same  force  as  would  have  been  a  direct  alle- 
gation to  the  effect  that  by  reason  of  the  execution  of 
the  bond  the  defendant,  the  principal  therein  named, 
was  put  in  possession  of  the  partnership  property;  and 
since  it  is  conceded  that  such  an  allegation  in  sub- 
stance must  have  been  contained  in  the  complaint  in 
order  that  it  state  a  cause  of  action,  it  follows  that  the 
demurrer  of  the  defendants  should  have  been  sus* 
tained. 

It  is  claimed  that  the  court  committed  error  in 
several  respects  in  the  taxation  of  costs.  The  ques- 
tions arising  upon  most  of  these  claims  will  not  arise 
upon  a  retrial,  but  one  of  them  may.  The  court  al- 
lowed plaintiff,  as  a  part  of  his  costs,  $100  as  attorney's 
fee,  for  the  prosecution  of  the  action.  This  was  be- 
yond the  power  of  the  court.  In  an  action  at  law 
the  court  can  impose  no  costs  by  way  of  attorney's 'fee 
excepting  such  as  are  expressly  provided  by  statute. 

The  judgment  will  be  reversed  and  the  cause  re- 
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manded  for  further  proceedings  in  accordance  with 
this  opinion. 

Anders,  Scott  and  Dunbar,  JJ.,  concur. 

Gordon,  J.,  not  sitting. 


[No.  2073.    Decided  June  0, 1806.1 

■i4~f^        The    State    of   Washington,    Respondent,   v.   John 
^-^1  Covert,  Appellant. 

XMBBZZLBMKNT  —  EUPLOVBB  AND   XMPLOTBB    IN  RELATION    OV    DBBTOB 

AND  CBBDITOB. 

One  who  is  employed  as  the  driver  of  a  laandiy  wagon  under  a 
contract  which  charges  him  instead  of  the  patrons  with  all  the 
work  brought  in  and  permits  the  driver  to  make  the  ooUections,  re- 
taining for  himself  22  per  cent,  of  the  amount  dne  for  laundry  work 
brought  in,  and  making  him  personally  responsible  for  failure  to 
collect  moneys  from  patrons  whom  he  had  trusted,  stands  in  the  re- 
lation of  a  debtor,  and  upon  failure  to  turn  in  moneys  collected, 
cannot  be  prosecuted  for  embeazlement  as  an  agent  for  hire. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Emmett  N.  Parker,  Judge.     Reversed. 

F.  W.  Cvshman,  E.  E.  Cushman  and  Charles  E. 
Claypool,  for  appellant. 

B.  W,  Coiner,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  was  tried  and  convicted, 
in  the  superior  court  for  Pierce  county,  on  an  informa- 
tion which  charged  him  with  the  crime  of  larceny  by 
embezzlement.  From  such  conviction  he  has  ap> 
pealed. 

The  information  upon  which  the  trial  occurred  is 
as  follows,  omitting  formal  part: 
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"He,  the  said  John  Covert,  on  the  Ist  day  of  July, 
A.  D.  1895,  at  the  County  of  Pierce,  State  of  Washing- 
ton, and  thence  continuously  to  the  7th  day  of  Sep- 
tember, A.  D.  1895,  being  there,  during  all  of  said 
period  of  time  the  agent  and  employee  with  hire  of 
one  Henry  A.  Durr,  was  by  said  Henry  A.  Durr  dur- 
ing all  of  said  time  entrusted,  as  such  agent  and  em- 
ployee, with  the  receipt  and  collection  of  moneys  due 
and  owing  to  said  Henry  A.  Durr  from  Rae  McRoberts, 
William  Dwars,  Edna  Earle  and  Mrs.  Broomell  (given 
name  unknown)  and  divers  other  persons,  to  the 
Prosecuting  Attorney  aforesaid  unknown;  and  on 
many  and  divers  days  during  said  period  of  time,  the 
exact  dates  being  to  said  Prosecuting  Attorney  un- 
known, he,  the  said  John  Covert  did  there,  as  such 
agent  and  employee,  receive,  collect  and  take  from  the 
said  Rae  McRoberts,  William  Dwars,  Edna  Earle  & 
Mrs.  Broomell  (given  name  unknown)  and  divers 
other  persons,  to  the  said  Prosecuting  Attorney  un- 
known, divers  and  sundry  sums  of  money,  the  several 
and  aggregate  amounts  of  which  are  to  the  said 
Prosecuting  Attorney  unknown,  and  on  or  about  the 
7th  day  of  September,  A.  D.  1895,  at  said  Pierce 
County,  State  of  Washington,  and  within  one  year 
next  preceding  the  filing  of  this  information,  of  said 
moneys  so  entrusted  to  him,  and  so  receive  and  taken 
into  his  possession,  he,  the  said  John  Covert,  did  then 
and  there  unlawfully,  fraudulently  and  feloniously 
convert  to  his  own  use,  and  failed  to  account  for  to 
the  said  Henry  A.  Durr  the  sum  of  two  hundred  & 
nine  and  25-100  dollars  ($209.25)  of  the  moneys  and 
personal  property  of  said  Henry  A.  Durr.'' 

Many  questions  are  raised  and  exhaustively  argued 
in  the  elaborate  brief  of  counsel  for  appellant,  but  in- 
asmuch as  we  have  concluded  that  the  case  must  be 
reversed  and  the  appellant  discharged  from  custody 
because  of  the  insufficiency  of  the  evidence,  we  have 
deemed  it  advisable  not  to  discuss  in  this  opinion  any 
other  phase  of  the  case.  To  do  so  would  be  unneces- 
sary, and  the  importance  of  some  of  the  questions 
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raised  constrains  us  to  withhold  any  opinion  upon 
them  until  a  case  shall  arise  wherein  their  determina- 
tion may  become  necessary. 

It  appears  from  the  evidence  that  the  complaining 
witness,  Henry  A.  Durr,  had  been  for  a  number  of 
years  prior  to  the  time  of  the  trial  the  proprietor  of 
the  Cascade  Steam  Laundry,  located  in  the  city  of 
Tacoma;  that  some  time  in  the  fall  of  1894,  being  in 
ill  health,  he  had  leased  the  same  for  a  number  of 
months  to  one  Yeger,  resuming  possession  in  May, 
1895.     Upon  the  trial  he  testified  as  follows: 

''I  know  the  defendant  John  Covert.  He  had  been 
working  for  Yeger  and  I  employed  him  when  I  took 
the  laundry  back  from  Yeger.  I  employed  him  to 
work  as  a  driver  and  collector.  The  first  contract 
I  had  with  him  was  that  he  was  to  receive  $8  per 
week  and  8  per  cent,  of  the  amount  of  the  laundry 
work  he  brought  in.  ...  A  short  time  after  I 
took  the  laundry  back  from  Yeger  I  found  I  was  not 
making  enough  out  of  it  to  pay  my  help  the  same 
wages  they  had  always  got  before;  so  I  called  a  meet- 
ing on  the  evening  of  May  28,  1895,  of  all  of  those 
who  worked  for  the  laundry  —  some  18  or  20 — and 
stated  to  them  I  would  either  have  to  cut  their  wages 
or  would  have  to  commence  conducting  the  laundry 
on  another  basis,  in  which  the  amount  they  got  should 
depend  upon  the  amount  of  work  done  by  the  laundry. 
At  this  meeting  the  matter  was  discussed  and  the  fol- 
lowing agreement  made  between  myself  and  all  the 
help  that  worked  at  the  laundry.  I  was  to  act  as  gen- 
eral manager  of  the  laundry.  I  was  to  be  allowed  a 
salary  of  $18  per  week.  The  others  were  to  be  allowed 
the  same  per  day  or  per  hour  that  they  were  then  re- 
ceiving, provided  that  at  the  end  of  the  week  each 
one  of  us  took  one-half  of  the  amount  due  each  of  us 
under  this  arrangement  in  cash.  .  .  .  Under  this 
new  agreement  the  drivers  were  all  to  receive  22  per 
per  cent,  of  the  amount  of  the  laundry  work  brought 
in  by  them.     They  were  permitted  to  retain  their  22 


STATE  V.  COVERT.  655 


Jane,  1896.]        Opinion  of  the  Gonrt — Gordon,  J. 

per  cent,  out  of  the  moneys  in  their  hands  as  soon  as 
the  same  came  into  their  hands,  and  to  turn  in  the 
balance  to  myself  or  the  bookkeeper.  .  .  .  The 
laundry  brought  in  by  each  driver  was  charged  to 
him." 

He  further  testified  that  he  had  told  the  drivers,  in- 
cluding the  appellant,  that  if  they  trusted  any  one 
and  failed  to  turn  in  the  money  he  would  hold  them 
personally  responsible  for  the  laundry  so  charged  to 
them,  and  ''they  could  turn  in  cash  as  many  times  or 
as  few  each  week  as  they  pleased."  It  further  appears 
from  the  testimony  of  the  complaining  witness  and 
the  bookkeeper  that  the  cash  turned  in  was  not  cred- 
ited to  the  patrons  of  the  laundry;  that  no  account 
was  kept  between  the  laundry  and  its  patrons,  but  an 
account  was  kept  between  the  laundry  and  the  drivers 
and  on  this  account  the  drivers  were  charged  with  the 
bundles  brought  in  by  them  (according  to  a  fixed 
schedule  of  prices),  and  were  credited  with  22  per 
<;ent.  of  the  amount  of  the  goods  they  handled,  and 
also  with  such  amounts  in  cash  as  they  from  time  to  tim^ 
paid.  It  appeared  from  the  books  in  evidence  that,  at 
the  date  of  June  1, 1895,  the  balance  due  the  laundry 
from  appellant  was  $84.75;  June  30, 1896,  the  balance 
was  $111.35;  August  9, 1895,  the  balance  was  $172.12, 
and  on  August  31,  1895,  the  balance  due  from  appel- 
lant to  the  laundry,  as  shown  by  the  books,  was 
$320.10. 

The  complaining  witness  further  testified  as  follows: 

"He  [appellant]  was  to  have  22  per  cent,  of  the 
amount  of  the  work  he  brought  in.  He  was  entitled 
and  I  permitted  him  to  keep  this  percentage  out  of  any 
of  the  moneys  he  collected  as  soon  as  the  same  came  into 
his  hands.  ...  I  had  several  conversations  with 
Covert  the  last  week  in  August  and  the  first  in  Sep- 
tember, and  asked  him  why  he  did  not  turn  in  some 
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more  money.  He  said  a  good  many  of  the  people  at 
whose  homes  he  had  delivered  clothes  were  camping 
outside  of  the  city  and  he  had  not  been  able  to  collect  the 
money,"  and  that  he  ''  had  some  of  the  money  in  his 
pocket  then  but  he  was  going  to  buy  a  suit  of  clothes 
whether  the  laundry  got  any  thing  or  7U>t.^^ 

We  think  enough  has  been  set  out  to  show  that  the 
relation  existing  between  the  parties  was  that  of  debtor 
and  creditor  and  not  of  principal  and  agent;  and  while 
the  information  charges  the  appellant  as  agent  with 
the  receipt  and  collection  of  moneys  due  and  owing 
to  said  Durr  from  certain  other  persons  (named  in  the 
information)  and  ''  divers  other  persons  to  the  prose- 
cuting attorney  unknown/*  (all  of  said  persons  being, 
as  the  evidence  shows,  patrons  of  the  laundry),  the 
proof  wholly  fails  to  sustain  such  charge.  As  already 
noticed,  no  charge  was  ever  made  upon  the  books  of 
the  laundry  or  anywhere  else  against  its  patrons,  nor 
was  the  character  of  the  account  between  the  laundry 
and  the  appellant  such  as  to  show  from  whom  the 
moneys,  which  he  from  time  to  time  paid  on  account, 
were  collected.  The  books  at  all  times  showed  the 
amount  due  from  appellant  to  the  laundry,  but  not 
that  any  sums  were  due  from  any  of  its  customers  to 
it.  Whether  appellant  succeeded  in  collecting  the 
sums  owing  by  patrons  for  laundry  work,  or  wholly 
failed  to  make  such  collections,  was  a  matter  of  in- 
difference to  the  complaining  witness,  according  to 
the  contract  between  them,  and,  as  already  noticed, 
the  work  done  was  charged  not  to  the  patrons  but  to 
appellant,  and  he  was  held  responsible  for  the  amounts 
so  charged,  whether  collected  by  him  or  not.  While 
the  evidence  shows  that  he  is  indebted  to  the  laundry, 
we  think  it  does  not  sustain  the  allegations  of  the  in- 
formation, and  the  statute  against  embezzlement  can- 
not be  held  to  embrace  a  case  like  the  present.     The 
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complaining  witness  may  seek  his  remedy  in  a  civil 
action,  but  the  criminal  courts  cannot  be  used  as  a 
medium  for  the  collection  of  debts. 

The  judgment  of  conviction  will  be  reversed  and  the 
cause  remanded  with  directions  to  discharge  the  ap- 
pellant. 

HoYT,  C.  J.,  and  Scott,  Dunbar  and  Anders,  JJ., 
concur. 


I  Na  2133.    Decided  June  9, 1896.1 

James  Fares,  Respondent^  v.  James  P.  Gleason,  Ajh 

pellanL 

^PPBAL —  MBCXBBITY  VOB  FINDINGS  OT  FACT  AND  BZCEPTI0N8 —  PLBAD- 
INO  —  BEMBDY  FOB  INDBFINITBNB8B  —  BBBCIBBION  —  COBTS. 

An  appeal  will  not  be  dismisBed  on  the  ground  that  appellant's 
brief  does  not  contain  the  findings  of  fact  and  exceptions  taken  there- 
to, when  the  decree  of  the  lower  conrt  is  attacked  on  the  ground  that 
it  is  not  supported  by  the  facts  found  and  is  erroneous,  which  is 
sufficiently  made  to  appear  from  the  facts  set  forth  in  the  brief. 

Where  enough  facts  are  stated  in  a  complaint  to  constitute  a 
cause  of  action,  but  are  not  alleged  with  sufficient  particularity,  the 
defendant's  remedy  is  not  by  demurrer,  but  by  motion  to  make  the 
complaint  more  definite  and  certain. 

In  an  action  to  set  aside  a  deed,  in  which  a  tender  of  moneys 
paid  on  the  purchase  price  has  not  been  kept  good,  the  plaintiff  is 
not  entitled  to  judgment  for  costs  upon  a  finding  in  his  favor,  and  a 
decree  entitling  him  to  re-conveyance  on  re-payment  of  the  moneys 
received  from  defendant. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Decree  modified. 

William  Martin,  for  appellant. 
Alex.  R.  Jones,  for  respondent. 

42  — 14  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiff  brought  this  action  to  set  aside 
a  deed  executed  by  himself  to  the  defendant,  on 
the  ground  that  he  had  received  an  inadequate  con- 
sideration for  the  land  thereby  conveyed,  and  that 
said  deed  had  been  procured  of  him  by  reason  of 
false  and  fraudulent  representations.  Judgment  was 
rendered  for  the  plaintiff  and  defendant  has  appealed. 
The  respondent  moves  to  strike  appellant's  brief  and 
to  affirm  the  judgment  on  the  grounds  that  the  brief 
does  not  contain  the  findings  of  fact  made  by  the 
lower  court  and  because  no  exceptions  were  taken 
thereto,  but  as  it  appears  that  appellant  seeks  to  at- 
tack the  decree  on  the  ground  that  it  is  not  supported 
by  the  facts  found  by  the  lower  court,  and  is  erroneous, 
and  as  the  facts  are  sufficiently  set  forth  in  the  brief 
for  that  purpose,  the  motion  will  be  denied. 

An  objection  was  made  to  the  entry  of  the  decree 
on  the  specific  ground  now  urged.  The  testimony 
was  not  brought  here,  and  the  findings  of  fact  are  not 
otherwise  questioned  than  as  indicated.  A  demurrer 
was  interposed  to  the  complaint,  however,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  but  we  are  of  the  opinion  that 
this  objection  is  not  well  taken,  and  that  enough  facts 
were  stated  to  constitute  a  cause  of  action,  although 
they  may  not  have  been  alleged  with  sufficient  par- 
ticularity, but  the  appellant's  remedy  as  against  this 
was  a  motion  to  make  the  complaint  more  definite 
and  certain,  and  not  by  demurrer. 

The  main  attack  is  based  upon  the  eighth  finding  of 
fact,  which  is  as  follows: 

'*  That  on  or  about  the  2nd  day  of  February,  1895, 
and  prior  to  the  commencement  of  this  action,  the 
plaintiflF,  through  his  attorney  at  law,  Alex.  R.  Jones, 
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offered  to  pay  to  the  defendant  all  sums  which  the  de- 
fendant had  paid  to  the  plaintiff  by  reason  of  said  deed, 
if  defendant  would  deliver  up  said  deed,  and  reconvey 
the  property  therein  described  to  the  plaintiff:  but 
the  defendant  refused  said  offer." 

It  appears  that  appellant  had  paid  to  the  respondent 
the  sum  of  $800  in  part  payment  of  the  purchase  price 
of  said  land.  Respondent's  complaint  contained  an 
allegation  that  appellant  had  paid  him  only  the  sum 
of  $100  thereon,  and  that  previous  to  the  commence- 
ment of  said  action  he  had  tendered  said  sum  of  $100 
to  the  appellant  with  interest,  and  in  addition  thereto 
offered  to  pay  any  and  all  other  sums  which  may  have 
been  paid  by  appellant  for  taxes  upon  the  property. 
The  complaint  contained  no  allegation  that  the  tender 
of  said  amount  had  been  kept  good,  and  no  allegation 
that  the  full  amount  paid  by  the  appellant  to  the  re- 
spondent had  been  tendered  to  him,  and  the  court  did 
not  so  find. 

At  the  most  the  court  found  only  that  there  had 
been  a  general  offer  upon  the  part  of  the  respondent 
to  pay  the  appellant  all  sums  which  the  appellant  had 
paid  to  the  respondent  to  apply  upon  said  purchase, 
and  there  was  no  finding  that  this  tender,  if  it  could 
be  considered  as  such,  had  been  kept  good. 

A  decree  was  rendered  on  the  1st  day  of  July,  and 
it  provided  that  respondent  should  have  until  the  1st 
"day  of  August  following  within  which  to  pay  into  the 
<;ourt  for  the  use  of  the  appellant  the  sum  of  $300  with 
interest  thereon  at  eight  per  cent,  per  annum  from  the 
date  of  the  payment  by  the  appellant  to  the  respond- 
ent, and  that  upon  such  payment  the  respondent 
should  be  entitled  to  a  reconveyance  of  the  property, 
etc.,  and  also  a  judgment  for  the  costs  of  the  action, 
but  if  it  was  not  so  paid  that  the  complaint  should  be 
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dismissed.  We  are  of  the  opinion  that  the  decree  was 
erroneous  in  this  respect.  The  appellant  was  entitled 
to  receive  the  money  back  which  he  had  paid  to  the 
respondent  to  apply  upon  the  land,  and  the  same 
should  have  been  tendered  to  him  prior  to  the  com- 
mencement of  the  action  and  the  tender  kept  good  to 
entitle  the  respondent  to  the  relief  sought  and  to  the 
costs  of  the  action,  otherwise  the  judgment  should 
have  been  for  the  appellant  for  costs  at  least.  The 
decree  will  be  set  aside  in  this  particular  and  the  ap* 
pellant  will  recover  costs  of  this  court  also.  The  cause 
will  be  remanded  with  instructions  to  allow  the 
respondent  sixty  days  from  the  time  the  remittitur 
goes  down  within  which  to  pay  the  appellant's  costs 
in  both  courts,  in  addition  to  said  sum  of  three  hun- 
dred dollars  and  interest  thereon,  and  upon  so  doing, 
the  decree  setting  aside  the  deed  will  be  allowed  to 
stand;  otherwise  it  must  be  set  aside  and  the  action 
dismissed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


1  Na  2196.    Decided  June  0,  1896.] 

Joseph  Haywood,  Appellant,  v.  P.  B.  M.  Miller  ei  aL^ 

Respondents, 

NECK>nABLE  INSTRUMENTS  —  RATE  OF  INTEBBST — ATTORNEY'S  PKE8. 

Where  a  promissory  note  provides  for  interest  "  at  the  rate  of  six 
per  cent,  per  annum  from  date  until  paid/*  and  contains  a  farther 
provision  that  it  should  '*  bear  interest  at  the  rate  of  twelve  per 
cent,  per  annum  payable  semi-annually  from  maturity,"  the  holder, 
upon  action  after  maturity  is  entitled  to  judgment  for  twelve  per 
cent,  interest  dating  from  the  maturity  of  the  note  until  payment  of 
the  judgment 
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Where  a  mortgage  provides  for  an  attorney's  fee  of  twenty  per 
cent,  of  the  entire  amount  due,  which  sum  is  claimed  hy  the  plaintiff 
upon  foreclosure,  the  court  cannot  upon  rendering  a  decree  award 
the  plaintiff  a  less  sum. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Lakoley,  Judge.     Decree  modified. 

(7.  i.  Parker,  for  appellant. 

Per  Curiam. — ^The  plaintiff  brought  an  action  to 
recover  the  amount  due  upon  a  promissory  note  exe- 
cuted by  the  defendants  Miller  to  the  plaintiff  Novem- 
ber 25,  1889,  and  to  foreclose  a  mortgage  given  to 
secure  the  same.  The  defendants  did  not  appear,  and 
default  was  entered  against  them. 

The  court  found  the  facts  in  favor  of  the  plaintiff  as 
pleaded  and  found  that  the  note  provided  that  it 
should  bear  interest  at  the  rate  of  twelve  per  cent,  per 
annum  after  maturity  and  that  the  mortgage  provided 
for  an  attorney's  fee  of  twenty  per  cent,  of  the  entire 
amount  due,  but  in  rendering  its  decree  thereon,  the 
court  only  allowed  the  plaintiff  interest  upon  the  prin- 
cipal sum  at  the  rate  of  twelve  per  cent,  from  the 
time  the  note  became  due  until  the  decree  was  entered, 
and  thereafter  provided  that  it  should  draw  but  six 
per  cent,  and  allowed  an  attorney's  fee  of  but  $350, 
while  the  amount  found  due  on  the  note  was  over 
$6,000.  The  plaintiff  objected  to  the  partial  disallow- 
ance of  said  matters  and  at  the  time  of  the  entry  of 
the  decree  gave  notice  of  appeal  in  open  court  and  de- 
posited the  sum  of  $200  in  lieu  of  a  cost  bond. 

None  of  the  defendants  have  appeared  in  this  court, 
and  no  reason  is  apparant  to  us  why  the  relief  sought 
should  not  be  granted.  Although  the  note  contained 
a  provision  that  it  should  bear  interest ''  at  the  rate  of 
six  per  cent,  per  annum  from  date  until  paid,"  it  also 
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contained  the  provision  that  it  should  "  bear  interest 
at  the  rate  of  twelve  per  cent,  per  annum  payable 
semi-annually  from  maturity,  and,  therefore,  to  give 
any  effect  to  the  latter  provision  the  first  one  must  be 
construed  as  providing  for  a  rate  of  interest  from  the 
date  of  the  note  until  its  maturity  only. 

The  cause  will  be  remanded  with  instructions  to 
enter  a  decree  for  the  increased  rate  of  interest  and 
the  attorneys'  fee  as  claimed,  but  as  none  of  the  de- 
fendants have  seen  fit  to  resist  the  plaintiff's  demands 
either  in  the  lower  court  or  in  this  one,  we  are  of  the 
opinion  that  he  should  not  recover  the  costs  of  the 
appeal,  and  it  is  so  ordered. 


f  No.  2245.    Decided  June  10, 1890.] 

B.  A.  MuNSON,  Appellant^  v.  Gboroe   Mudgett,  Re- 

spondent. 

APPEAL  —  CEBTIFYINO    QUESTIONS     TO    BUPRBHB    COUBT  —  APPBALABLK 

OBDEB. 

Under  the  appeal  act  of  1893,  the  superior  courts  are  not  author- 
ized to  certify  questions  to  the  supreme  court  for  decision. 

An  order  of  the  superior  court  directing  that  certain  proceedings 
be  sent  to  the  supreme  court  for  determination  of  the  points  in  con- 
troversy in  the  case  is  not  an  appealable  order. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jbssb  Arthur,  Judge.     Appeal  dismissed. 

B,  N.  Carrier,  for  appellant. 
Fitzgerald  &  Hopkins,  for  respondent. 

Per  Curiam. — The  parties  to  the  record  in  this  case 
filed  an  agreed  statement  of  facts  in  the  superior  court 
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of  Spokane  county,  and  requested  ''  a  decision  of  the 
court"  upon  five  specific  questions  therein  set  forth. 
Upon  such  submission  the  court  made  the  following 
order: 

*'  Upon  the  agreed  statement  submitted  by  the 
parties  to  the  above  entitled  action  and  the  briefs  sub- 
mitted,  the  court  finds  in  favor  of  defendant  George 
Mudgett,  county  treasurer,  upon  all  questions  sub- 
mitted, and  the  court  being  of  the  opinion  that  the 
questions  involves  the  determination  of  the  proper 
construction  of  the  statutes  of  this  state  in  relation  to 
the  payment  of  interest  coupons  on  bonds  by  the  sev- 
eral counties  of  the  state  and  that  it  is  desirable  to 
have  the  opinion  of  the  supreme  court  upon  said 
question;  it  is  hereby  ordered  and  directed  by  the 
court  that  the  proceedings  in  this  case  be  sent  to  the 
supreme  court  of  Washington  for  the  determination  of 
the  five  points  in  controversy  which  appear  on  pages 
two  and  three  of  the  agreed  statement  in  this  case." 

In  this  form  the  record  was  certified  to  this  court 
and  filed  with  the  clerk  May  4,  1896.  On  May  26, 
1896,  a  notice  of  appeal  was  given,  which  notice,  to- 
gether with  an  appeal  bond,  was  filed  with  the  clerk 
of  this  court  May  29th;  also  a  stipulation  of  the  at- 
torneys for  the  respective  parties  to  the  effect  that  an 
oral  notice  of  appeal  had  been  given  in  open  court  at 
the  time  that  the  order  above  set  out  was  made. 

We  think  we  are  without  jurisdiction  to  entertain 
the  cause.  The  statute  does  not  authorize  superior 
courts  $)  certify  questions  to  this  court  for  decision. 
The  territorial  statute  permitted  it,  and  Murry  v.  Fay, 
2  Wash.  352  (26  Pac.  533),  decided  April  29,  1891, 
came  to  this  court  so  certified,  but  the  act  of  March  8» 
1893,  prescribes  the  manner  in  which  cases  may  be 
1)rought  to  this  court  for  review,  and  §  38  of  that  act 
(Laws  1893,  p.  135)  declares  that  the  mode  so  pro- 
vided ''  shall  be  exclusive  and  shall  supersede  all  other 
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methods  heretofore  provided/'  It  follows  that  the 
order  of  the  court  below  certifying  the  questions  to 
this  court  for  decision  is  ineffectual  for  the  purpose 
of  conferring  jurisdiction.  The  notice  of  appeal  is 
also  ineffectual  for  the  reason  that  the  so-called  order 
is  not,  in  our  opinion,  an  appealable  order  or  judg- 
ment. It  determines  nothing.  It  is  neither  a  judg- 
ment for  the  recovery  of  money  or  property,  nor  does 
it  require  the  performance  of  any  act.  It  lacks  both 
the  form  and  substance  of  a  judgment. 

Concluding  that  we  are  without  jurisdiction  in  the 
premises,  a  dismissal  of  the  proceedings  will  be 
ordered. 


[No.  2139.    Decided  June  12,  1806.] 

The   State  of  Washington,  Re9pondent^  v.   R.  G. 

Reiff,  Appellant 

CRIMINAL  LAW  —  FOBMBB  ACQUITTAL — FALSE  PRBTEN8KB  —  WHAT  C05- 
BTITUTKS  —  WHAT  Bl^BJECT  TO  LARCENY  BY   FALSE  PRETENSE. 

The  fact  that  a  defendant  has  been  discharged  before  verdict 
upon  a  prosecution  for  larceny  of  certain  property  by  fraudulently 
and  falsely  personating  another  is  not  a  bar  to  a  subsequent  proeeco* 
tion  for  obtaining  the  property  under  false  pretenses,  when  the  first 
discharge  resulted  from  a  variance  between  the  information  and  the 
proof. 

The  constitutional  prohibition  against  placing  a  persoi  twice  in 
jeopardy  for  the  same  offense  is  not  violated  by  a  second  prosecution 
of  one  for  a  separate  and  distinct  offense  based  upon  a  different 
statute,  the  penalty  prescribed  for  the  violation  of  which  is  different 
from  that  imposed  by  the  statute  under  which  the  first  information 
was  laid,  although  the  acts  upon  which  the  two  prosecutions  are 
based  may  have  been  the  same. 

A  lady's  beaver  shoulder  cape  is  the  subject  of  larceny  by  false 
pretense,  under  Penal  Code,  $284,  classifying  as  such  subjects  "any 
money,  transfer,  note,  bond,  or  receipt,  or  thing  of  value." 
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The  statute  panishing  the  obtaining  of  property  "  by  color  of  any 
false  token  or  writing,  or  any  false  pretense  **  does  not  restrict  the 
ialse  pretense  to  one  in  the  natnre  of  a  *' token  or  writing." 

Appeal  from  Superior  Court,  King  County. —  Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

John  B.  Wright  and  William  Parmerleey  for  appellant. 

A.  W.  Hastie,  Prosecuting  Attorney,  and  W.  W. 
Wilshire,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  September  3,  1895,  an  information 
vras  filed  in  the  superior  court  of  King  county,  charg- 
ing the  appellant  under  §53,  Penal. Code,  with  the 
crime  of  larceny  of  "a  lady's  beaver  shoulder  cape" 
of  the  value  of  $50,  by  fraudulently  and  falsely  im- 
personating another.  Upon  his  plea  of  ''not  guilty" 
the  cause  proceeded  to  trial,  and  the  prosecution  having 
introduced  its  evidence  and  rested,  the  appellant's 
counsel  moved  the  court  that  the  prosecution  be  dis« 
missed  for  insufficiency  of  the  state's  evidence.  This 
motion  was  sustained  by  the  court  and  the  jury  ex- 
cused, and  thereupon  the  court  made  an  order  directing 
that  appellant  be  held  to  answer  to  the  charge  of  ob- 
taining property  under  false  pretenses,  and  directing 
that  an  information  should  be  filed  accordingly. 
Thereafter  an  information  was  filed  in  said  court 
charging  appellant  under  §234,  Penal  Code,  with  the 
crime  of  obtaining  said  property  under  false  pretenses. 
Being  arraigned  upon  said  last  mentiond  information 
appellant  entered  his  plea  of  ''not  guilty"  coupled 
with  a  plea  of  former  acquittal,  and  proceeded  to  trials 

The  evidence  for  the  state  having  been  submitted, 
the  defendant  in  support  of  his  plea  offered  in  evi- 
dence  the  record  of  the   former   proceeding  on  the 
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information  charging  him  with  larceny  by  false  per- 
sonation. The  court  having  sustained  the  objection 
of  the  state  to  the  introduction  of  this  evidence,  and 
the  jury  having  returned  a  verdict  of  guilty,  appel- 
lant's motion  for  a  new  trial  was  denied,  and  the  court 
proceeded  to  pronounce  judgment  and  sentence,  from 
which  the  cause  has  been  appealed  to  this  court. 

It  appears  that  the  motion  of  appellant's  counsel 
and  the  decision  of  the  court  in  discharging  appellant 
upon  the  charge  of  "false  personation"  was  based 
upon  the  fact  in  evidence  that  the  property  in  ques- 
tion was  not  held  by  the  prosecuting  witness  for  the 
purpose  or  with  the  intention  of  being  delivered  by 
him  toythe  person  so  falsely  personated,  and  it  was  in- 
sisted by  appellant's  counsel  that  therein  the  evidence 
was  insufScient  to  warrant  the  case  going  to  a  jury 
upon  the  charge  then  pending  against  appellant.  It 
is  not  claimed  in  this  court  that  a  conviction  of  the 
appellant  upon  that  charge  could  have  been  sustained, 
nor  is  it  contended  that  the  court  committed  any  error 
in  withdrawing  that  case  from  the  jury,  and,  inde- 
pendent of  these  considerations,  we  think  that  the 
ruling  of  the  court  in  that  regard  was  right.  Williams 
v.  Stale,  49  Ind.  369. 

It  is  insisted,  however,  that  the  transaction  set  out 
in  the  information  upon  which  tbe  appellant  has  been 
convicted  is  the  same  as  that  set  out  in  the  informa- 
tion charging  him  with  false  personation,  and  that  it 
is  therefore  the  same  offense  within  the  meaning  of 
art.  1,  §9,  which  provides  that  **  No  person  shall  be 
twice  put  in  jeopardy  for  the  same  offense. "^ 
We  think  this  contention  cannot  be  sustained.  Sec. 
1315,  Code  Proc,  is  as  follows: 

*'  When  it  appears,  at  any  time  before  verdict  or 
judgment,  that  a  mistake  has  been  made  in  charging 
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the  proper  offense,  the  defendant  shall  not  be  dis- 
charged if  there  appear  to  be  good  cause  to  detain 
him  in  custody;  but  the  court  must  recognize  him  to 
answer  the  offense  shown,  and,  if  necessary,  recognize 
the  witnesses  to  appear  and  testify." 

As  already  observed,  the  evidence  upon  the  trial  of 
the  first  information  was  not  appropriate  to  the  charge 
of  false  personation,  and  the  variance  having  become 
apparent  to  the  court  prior  to  verdict  therein,  the 
statute  fully  authorized  the  order  which  was  then 
made  directing  a  new  information  to  be  filed.  It  is 
not  contended  here  that  this  statute,  §  1315,  supra,  is 
in  conflict  with  the  constitution,  and  we  think  that  it 
covers  the  case.  There  is  a  distinction  between  twice 
placing  a  person  in  jeopardy  ''  for  the  same  offense," 
and  a  second  prosecution  of  one  for  a  separate  and 
distinct  offense  based  upon  a  different  statute,  the 
penalty  prescribed  for  the  violation  of  which  is  differ- 
ent from  that  imposed  by  the  statute  under  which  the 
first  information  was  laid. 

A  mere  reference  to  §§  53  and  234,  supra,  is  suffi- 
cient to  show  the  difference  between  the  character  of 
the  offenses  there  defined.  There  are  elements  requi- 
site to  each  which  are  not  necessary  to  the  other, 
and  proof  of  the  offense  charged  in  either  of  the  infor- 
mations would  not  be  sufficient  to  sustain  a  conviction 
under  the  other.  To  sustain  the  plea,  the  offenses 
must  be  identical  both  in  fact  and  in  law. 

''A  conviction  or  acquittal  upon  one  indictment  is 
no  bar  to  a  subsequent  conviction  and  sentence  upon 
another,  unless  the  evidence  required  to  support  a 
conviction  upon  one  of  them  would  have  been  suffi- 
cient to  warrant  a  conviction  upon  the  other."     .     .     . 

"  The  test  is  not  whether  the  defendant  has  alreadv 
been  tried  for  the  same  act,  but  whether  he  has  been 
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put  in  jeopardy  for  the  same  offence"     Morey  v.  Cam- 
monwecdthf  108  Mass.  484. 

Arringion  v.  Commonwealth,  10  L.  R.  A.  246  (12  S. 
E.  224);  State  v.  Stewart,  11  Ore.  52  (4  Pac.  128);  Peo- 
ple V.  Bentley,  77  Oal.  7  (18  Pac.  799,  11  Am.  St.  Rep. 
225);  Territory  v.  Stocker,  9  Mont.  6  (22  Pac.  496);  2 
Cooley's  Blackstone,  p.  *336. 

We  do  not  think  that  anything  that  is  decisive  in 
the  case  of  Hirshfield  v.  State,  11  Tex.  App.  207  (prin- 
cipally relied  upon  by  appellant)  is  in  conflict  with 
the  conclusion  which  we  have  reached  upon  this  ques- 
tion. It  was  there  held  that  the  indictment  under 
which  the  defendant  was  convicted  of  swindling 
**  charged  all  the  constituents  of  knowingly  uttering  a 
forged  instrument "  and  that  '*  a  conviction,  therefore, 
for  swindling  which  rests  upon  and  is  supported  alone 
by  the  act  of  passing  as  true  the  instrument  set  forth 
in  the  indictment  is  a  full  and  complete  satisfaction 
of  the  law  which  forbids  and  upon  conviction  pre- 
scribes a  punishment  for  said  act.'' 

Some  of  the  cases  cited  in  the  brief  of  appellant's 
counsel  relate  mainly  to  offenses  comprising  different 
degrees  where  the  conviction  or  acquittal  of  the  major 
offense  concludes  the  state  as  to  all  the  lesser  degrees  or 
minor  offenses  necessarily  included  within  the  higher 
crime.  Still  other  cases  cited,  declare  the  kindred 
principle,  viz.,  that  if  on  a  trial  of  the  major  offense 
there  can  be  a  conviction  of  the  minor,  then  a  former 
conviction  or  acquittal  of  the  minor  will  bar  the 
major.  As  already  noticed  the  former  acquittal  here 
relied  upon,  resulted  fronl  a  variance  between  the  in- 
formation and  the  proof,  and  such  acquittal  cannot 
operate  to  shield  the  appellant  from  the  consequences 
of  his  act  when  proceeded  against  upon  an  appropri- 
ate accusation. 
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It  is  next  contended  that  '*  a  lady's  beaver  shoulder 
cape  "  or  like  property  is  not  the  subject  of  false  pre- 
tenses under  §  234,  supra.     That  section  is  as  follows: 

"  If  any  person,  with  intent  to  defraud  another,  shall 
designedly,  by  color  of  any  false  token  or  writing,  or 
any  false  pretense,  obtain  from  any  person  any  money, 
transfer,  note,  bond,  or  receipt,  or  thing  of  value, 
such  person  shall,  upon  conviction,  etc." 

We  think  this  contention  is  fully  answered  in  State 
V.  White,  12  Wash.  417  (41  Pac.  182).  Nor  can  we 
uphold  the  remaining  objection  of  appellant's  coun- 
sel, which  is  that  the  words  ''or  any  false  pretense" 
must  be  in  the  nature  of  a  ''  token  or  writing  "  and 
"  not  a  mere  naked  lie."  The  principle  expressed  in 
the  maxim  ejusdem  generis  is  not  applicable.^ 

No  error  appearing  of  record,  the  judgment  will  be 
affirmed. 

Andbrs  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.,  concurs  in  the  result. 


[No,  2188.    Decided  June  12,  1896.1 

J.  C.  Proebstbl,  Appellant,  v.  State  Insurance  Com- 
pany, Respondent 

INSUBANCE  —  SUfiPSNSION    BY    NOM-PAYMENT    OF    PBXMIUM  —  WAIVER  — 

JUDGMENT  FOB  PBBMIUM. 

An  agreement  by  an  insurance  company  to  cancel  a  judgment  for 
the  amount  of  premium  notes  and  throw  off  the  court  coBts  if  the 
assured  would  pay  same  by  a  given  date  does  not  amount  to  an  ex- 
tension of  the  time  of  payment  of  the  premium,  when  there  is  no 
agreement  on  the  part  of  the  insurance  company  that  it  should  have 
that  effect. 

A  confession  of  judgment  for  the  amount  of  premium  notes  due 
an  insurance  company  is  not  equivalent  to  a  payment  of  the 
premium. 
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Appeal  from  Superior  Court,  Clarke  County. —  Hon. 
A.  L.  Miller,  Judge.     Affirmed. 

Snotv  &  McCamant,  and  W.  H.  Metcalf,  for  appellant. 

W.  T.  Slater,  W.  Byron  DanielSf  and  Moody,  Coovert  & 
Stapleton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  upon  an  insurance 
policy  to  recover  for  a  loss  by  fire.  The  company  re- 
sisted on  the  ground  that  at  the  time  the  fire  occurred, 
the  policy  was  not  in  force,  in  consequence  of  the 
failure  of  the  insured  to  pay  the  premium.  Tbe  court 
held  upon  the  facts  shown  by  the  plaintiff  that  there 
could  be  110  recovery  and  took  the  case  from  the  jury, 
and  the  plaintiff  has  appealed. 

The  policy  was  issued  in  May,  1894,  to  continue  for 
a  period  of  five  years  except  as  provided  by  certain 
stipulations  in  the  policy,  one  of  which  is  hereinafter 
set  forth.  The  total  premium  amounted  to  $105;  of 
this  sum  appellant  paid  $30  at  the  time  of  taking  out 
the  insurance,  and  executed  two  notes  for  the  re- 
mainder, each  for  the  sum  of  $37.50,  to  become  due 
respectively  October  1,  1894,  and  October  1,  1895. 
The  stipulation  last  referred  to  was  as  follows: 

''  It  is  expressly  agreed  that  this  company  shall  not 
be  liable  for  any  loss  or  damage  that  may  occur  to  the 
property  herein  mentioned,  while  any  note  or  part 
thereof,  or  order  given  for  the  premium  remains  past 
due  and  unpaid;  and  in  case  of  default  in  payment  at 
maturity  of  any  note  or  part  thereof  or  order  given 
for  the  premium,  the  whole  premium  shall  be  deemed 
fully  earned,  and  shall  at  once  be  due  and  collectible, 
and  the  collection  whether  by  legal  process  or  other- 
wise, payment  or  receipt  of  payment  thereof,  shall  in  no 
case  revive  or  create  any  liability  against  company 
for  loss  occurring  while  the  assured  was  so  in  default 
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The  payment  of  the  premium,  however,  revives  the 
policy  and  makes  it  good  for  the  balance  of  its  term.^' 

Appellant  claims  that  the  time  for  the  payment  of 
the  premium  was  further  extended  until  June  1, 1895, 
and  that  the  same  was  not  due  by  reason  thereof  at 
the  time  of  the  fire.  This  contention  was  based  upon 
certain  correspondence  between  appellant  and  the 
company's  agents  after  he  had  defaulted  in  the  pay- 
ment of  the  note  which  first  became  due.  One  of  the 
letters  written  by  the  company  to  him  is  as  follows: 

"  Salkm,  Ore.,  February  18,  1895. 
*'  J.  C.  Proebstel,  Esq.,  Brush  Prairie ^  Wash.: 

"  Dear  Sir  — Answering  your  letter  of  the  16th 
inst.,  requesting  further  time  in  which  to  pay  your 
note  that  was  given  for  policy  No.  48,817,  past  due 
since  the  first  day  of  last  October,  will  say  that  we 
would  like  to  accommodate  you  by  giving  you  further 
time  in  which  to  pay  this  note,  but  under  our  rules 
we  cannot  do  so  without  receiving  a  payment  of  at 
least  $20.  If  you  will  send  us  this  amount  by  return 
mail,  upon  receipt  we  will  credit  same  on  your  note, 
revive  your  insurance  which  is  now  suspended  by 
reason  of  your  note  being  past  due  and  unpaid;  and 
give  you  until  the  first  day  of  next  May  in  which  to 
pay  the  balance.  Hoping  you  will  accept  this  offer 
and  awaiting  an  early  reply,  I  am, 

"  Yours  truly,  E.  0.  Giltner, 

"  Secretary  and  Manager." 

.  Appellant  failed  to  comply  with  this  offer,  and  there- 
after, in  March,  1895,  he  received  by  letter  from  an 
attorney  for  the  company  with  whom  his  notes  had 
been  left  for  collection,  a  proposition  to  confess  judg- 
ment thereon,  and  a  form  for  a  confession  of  judg- 
ment for  the  entire  amount  of  the  premium  remaining 
unpaid  was  sent  therewith,  which  he  was  requested  to 
execute  and  return  to  said  attorney.  This  letter  con- 
tained the  following  statement: 
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''  .  .  .  if  you  will  remit  the  amount  named 
therein  to  me  on  or  before  June  1,1895,  the  judgment 
will  be  cancelled  without  any  costs  whatever  to  you, 
and  your  note  promptly  forwarded  to  you." 

The  letter  also  contained  a  statement  that  if  he  did 
not  execute  and  return  the  confession  of  judgment 
suit  would  be  commenced  to  recover  the  sum  men- 
tioned with  costs  and  attorneys'  fees.  Upon  receipt 
^  of  this  letter,  appellant  executed  the  confession  of 
judgment  and  sent  it  to  the  defendant.  Thereafter,  on 
May  15th,  appellant,  anticipating  that  he  would  be 
unable  to  make  said  payment  on  June  Ist,  wrote  to 
the  attorney  who  had  charge  of  the  matter  another 
letter,  which  contained  the  following  clause  : 

"  Dear  Sir — With  regard  to  the  judgment  that  you 
hold  on  me  that  will  be  due  the  1st  of  June,  I  wish  to 
say  that  it  is  beyond  my  present  knowledge  to  know 
how  to  get  the  money  to  pay  it.  If  it  was  later  in  the 
season  I  could  handle  it  better; '' 

and  he  offered  to  turn  over  to  the  company  a  note  of 
another  party  for  collection  to  apply  in  payment  of 
the  judgment,  whereupon  said  attorney  wrote  to  him 
as  follows: 

"  Salem,  Oregon,  May  18,  1895. 
"  J.  C  Proebstel,  Brush  Prairie,  Wdsh.: 

"  Dear  Sir — I  am  just  in  receipt  of  your  letter  of 
the  15th,  stating  that  you  will  not  be  able  to  pay  your 
judgment  which  becomes  due  the  Ist  day  of  June,  and 
inclosing  a  note  which  you  hold  against  your  brother, 
M.  R.  Proebstel,  which  you  ask  to  be  collected.  I  am 
sorry  to  say  that  I  cannot  assist  you  in  collecting  this 
note,  as  M.  R.  Proebstel  is  already  indebted  to  the  In- 
surance Company,  and,  therefore,  it  gives  no  hold  on 
him.  If  it  were  possible  to  assist  you  I  would  gladly 
do  so.  If  you  are  not  able  to  pay  all  of  your  judg- 
ment by  the  1st  of  June,  if  you  can  pay  $41.56  by  the 
1st  of  June,  the  balance  will  be  extended  until  the  Ist 
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day  of  October,  and  on  payment  of  the  full  amount 
due  at  that  time,  your  insurance  will  be  revived. 

''Hoping  that  this  will  materially  assist  you  in  free- 
ing yourself  from  the  difficulty,  I  am, 

"  Yours  very  truly,  W.  T.  Slater." 

It  does  not  appear  that  there  were  any  other  mate- 
rial communications  between  the  parties.  The  fire 
occurred  two  days  after  the  date  of  the  last  letter. 
Nothing  had  been  paid  upon  the  premium  with  the 
exception  of  the  $30  paid  at  the  time  the  policy  was 
issued.  We  are  of  the  opinion  that  the  facts  showed 
that  the  plaintiff  was  not  entitled  to  a  recovery.  We 
shall  not  undertake  to  review  the  numerous  authorities 
cited  by  counsel  upon  either  side.  Some  of  them  are 
not  in  point,  and  others  cited  by  appellant  relate  only 
to  general  propositions,  such  as  forfeitures  are  not 
favored  in  law;  that  the  provisions  of  the  policy  may 
be  waived  and  that  they  should  be  most  strongly  con- 
strued against  the  company,  etc. ,  none  of  which  we 
regard  as  having  any  great  bearing  upon  the  case. 
We  are  of  the  opinion  that,  during  the  period  in 
which  the  policy  was  to  continue  in  force  except  as 
specified,  the  company  had  a  right  to  diligently  at 
least  proceed  to  collect  the  balance  of  the  premium, 
whether  it  could  have  done  so  after  an  unreasonable 
delay  or  after  the  lapse  of  said  period  or  not. 

There  is  no  contention  upon  the  part  of  the  appel- 
lant in  his  complaint  or  reply  that  the  terms  of  the 
policy  had  been  misrepresented  to  him  in  any  manner. 
It  appears  that  it  was  a  contract  fairly  entered  into 
between  the  parties.  He  insists  that  the  confession 
of  judgment  amounted  to  a  payment  of  the  notes,  but, 
be  this  as  it  may,  it  did  not  amount  to  a  payment  of 
the  premium,  and  under  the  conditions  of  the  policy, 
after  a  default  in  payment  it  could  be  revived  only  by 
a  payment  of  the  premium,  and  such  revival  would 

43  —  14  WASH. 


674  PBOEBSTEL  v.  STATE  INSURANCE  CO. 

Opinion  of  the  Court — Scott,  J.  [14  Wuh. 

follow  whether  payment  was  made  voluntarily  or  was 
enforced.  There  was  no  statement  in  the  letter  accom- 
panying the  request  for  the  confession  of  judgment 
that  the  policy  would  be  revived  or  continue  in  force 
by  such  confession.  The  proposition  was  that  if  the 
appellant  would  pay  the  sum  on  or  before  June  1st, 
he  could  do  so  without  the  payment  of  any  costs.  It 
is  true  that  in  his  letter  of  May  15  stating  that  he 
would  be  unable  to  paj'^  the  judgment,  he  referred  to 
it  as  becoming  due  on  the  1st  of  June,  and  the  answer 
of  the  attorney  thereto  contained  a  like  statement,  but 
this  must  be  construed  as  referring  to  the  condition 
exempting  appellant  from  paying  costs,  in  case  he  paid 
the  judgment  on  or  before  that  time,  for  the  letter  also 
contained  the  express  statement  that  only  on  payment 
of  the  full  amount  would  the  insurance  be  revived. 
Consequently  there  was  no  room  for  any  misunder- 
standing in  that  respect.  Appellant  admitted  the 
receipt  of  this  letter,  and  himself  put  it  in  evidence. 
He  offered  to  show  at  the  trial  that  he  believed  at  the 
time  of  the  fire,  by  reason  of  the  foregoing  matters, 
that  his  policy  was  in  force.  The  court  excluded  this 
testimony,  —  and  properly  so,  —  for  it  mattered  not 
what  he  believed  with  respect  thereto,  unless  he  had 
been  led  to  believe  so  by  the  defendant,  and  there  was 
nothing  in  the  transactions  between  appellant  and  the 
defendant  or  any  of  its  agents  after  default  was  made 
in  the  payment,  upon  which  such  a  contention  could 
be  based.  He  was  duly  notified  that  the  amount  was 
due  and  that  the  company  relied  upon  the  condition 
of  the  policy  exempting  it  from  liability  while  it  re- 
mained unpaid. 
Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  J.,  concur. 

Anders  and  Gordon,  JJ.,  not  sitting. 
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I  No.  2216.    Decided  June  12,  1896.] 

H.  Umfrid  et  aZ.,  Appellants,  v.  A.  M.  Brooks  ei  aL, 

Respondents. 

CONTB ACT  —  TIME  OF  PEBFOBMANCE — ENFOBCEMENT. 

An  agreement  to  purchase  a  certain  amount  of  stock  in  a  com- 
pany on  or  within  three  years  from  date,  the  stock  meanwhile  to  be 
placed  in  escrow,  cannot  be  enforced  against  the  purchaser  when 
the  stock  was  not  placed  in  escrow  pursuant  to  the  contract  for  a 
period  of  nearly  sixteen  months  after  the  date  of  the  contract. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     AflSrmed. 

F,  S,  Griffith,  and  Jenner  &  Legg,  for  appellants. 
Strudwick  &  Peters,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. —  On  the  16th  day  of  March,  1892,  appel- 
lants and  respondents  entered  into  a  contract  in  writing 
whereby,  in  consideration  of  one  dollar,  the  appellants 
agreed  to  sell  to  the  respondents,  on  or  before  the  16th 
day  of  March,  1895,  thirteen  and  one-half  shares  of  the 
capital  stock  of  the  Portland  Cracker  Company,  a  cor- 
poration, at  $500  per  share,  in  cash,  interest  to  be  paid 
annually  at  the  rate  of  ten  per  cent,  per  annum  from 
the  date  of  the  execution  of  the  contract.  The  con- 
tract was  conditioned  that  the  said  stock  was  to  be 
deposited  in  escrow  at  the  North  End  Bank,  in  the 
city  of  Seattle,  and  held  until  the  16th  day  of  March, 
1895,  or  until  its  purchase  by  the  respondents.  The 
stock  was  not  placed  in  escrow  at  the  bank  designated, 
or  at  any  other  place,  until  about  the  first  of  July,  1893. 
The  three  years  having  expired,  action  was  brought 
by  the  appellants  for  the  purchase  price  agreed  upon. 
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The  defendants  answering  denied,  among  other 
things,  that  the  plaintiffs  had  performed  their  con- 
tract, and  alleged  that  the  immediate  and  continuous 
control  of  the  stock  by  the  defendants  was  the  chief 
inducement  to  them  for  entering  into  the  said  contract, 
and  that  the  time  of  the  deposit  was  of  the  essence 
of  the  contract;  that  this  was  the  only  consideration 
moving  from  the  defendants  to  the  plaintiffs;  that  the 
plaintiffs  failed,  neglected  and  refused  to  deposit  said 
stock  in  escrow  in  said  bank  at  the  time  of  the  execu- 
tion of  said  contract,  or  within  a  reasonable  time 
thereafter.  The  case  was  tried  without  a  jury  and  at 
the  close  of  plaintiffs'  testimony,  defendants  moved 
for  a  non-suit,  which  was  granted  by  the  court. 

We  think  the  court  did  not  commit  error  in  grant- 
ing the  non-suit  asked  for,  for,  on  the  theory  that  in 
the  absence  of  a  special  time  mentioned  for  depositing 
the  stock  in  escrow  a  reasonable  time  should  be 
allowed,  we  do  not  think  that  sixteen  months,  where 
the  length  of  the  contract  was  only  three  years, 
is  a  reasonable  time.  It  might  readily  occur  that 
the  control  of  the  policy  of  such  corporation  was  a 
valuable  consideration  to  the  purchasers.  Under  this 
contract  they  had  a  right  to  take  this  stock  and  control 
the  corporation  whenever  an  exigency  might  arise 
which,  in  their  minds,  would  warrant  such  an  action; 
and  it  stands  confessed  in  this  case  that  the  respond- 
ents would  not  have  had  the  power  to  do  this  for  six- 
teen months  after  the  execution  of  the  contract.  The 
time  which  should  be  considered  reasonable  must  be 
determined  by  the  circumstances  of  the  particular 
case  under  consideration,  and  the  fact  that  this  stock 
was  not  deposited  in  escrow  until  three  months  after 
the  first  interest  became  due  would  indicate  a  want  of 
compliance  on  the  part  of  the  appellants  to  a  time 
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which  is  unreasonable.  The  court,  under  the  testi- 
mony of  the  plaintiffs  in  this  case,  found  that  it  was 
unreasonable,  and  we  think  it  was  justified  in  so  find- 
ing. The  appellants  then,  not  having  performed  the 
contract  on  their  part,  cannot  enforce  a  specific  per- 
formance. 

With  this  view  of  the  case  it  becomes  unnecessary 
to  discuss  the  other  errors  alleged. 

The  judgment  will  be  afiirmed. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 
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Henry    Binnian,  Appellant^  v.  W.  J.  Jennings,  De- 
fendant,  F.  H.  Whitworth,  Reapondent. 

PBINCIPAL  AND    8UBETT  —  EXTENSION    OF  TIME  OF  PAYMENT  —  CONSID- 
ERATION—  TRIAL  —  JUDICIAL  COMMENT  ON  FACTB. 

An  extention  of  the  time  of  payment  of  a  promiaaoiy  note  in 
conBideration  of  the  payment  of  interest  in  advance,  will  diacharjre 
a  sarety,  when  made  without  his  knowledge  or  assent. 

The  fact  that  the  court  in  charging  the  jury,  rehearses  the  plain- 
tiff's or  defendant's  theory  of  the  case  is  not  a  comment  on  the 
facts  in  violation  of  the  constitutional  inhibition. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

C.  E.  Bowman,  for  appellant. 

StrattoTif  Lewis  &  Oilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  brought  by  the  appel- 
lant against  defendant  W.  J.  Jennings  and  respondent 
F.  H.  Whitworth,  on  a  promissory  note.     Judgment 
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was  taken  against  Jennings  on  the  pleadings.  Whit- 
worth  answered  separately,  admitting  the  execution  of 
the  note,  but  denying  any  indebtedness,  and  setting 
up  as  an  affirmative  defense  that  he  signed  as  a  surety 
only  and  that  Binnian  knew  that  he  so  signed,  and 
that  appellant  Binnian  and  defendant  Jennings  had 
entered  into  an  agreement  for  a  valuable  considera- 
tion for  the  extension  of  the  time  of  payment  of  the 
note  without  his  knowledge  or  consent  and  asked  to  be 
discharged  from  any  liability  thereon.  The  trial  re- 
suited  in  a  verdict  in  favor  of  the  defendant  Whit- 
worth,  respondent  here.  The  action  of  the  court  in 
giving  certain  instructions  to  the  jury,  in  refusing 
certain  other  instructions  asked  for  by  the  plaintiff, 
and  in  refusing  to  grant  plaintiff's  request  to  instruct 
the  jury  to  bring  in  a  verdict  for  the  plaintiff  when 
the  defense  rested,  is  alleged  as  error. 

The  plain  and  only  issue  in  this  case  was  whether 
or  not  the  plaintiff,  for  a  valuable  consideration,  ex- 
tended the  time  of  payment  of  the  note  without  the 
consent  or  knowledge  of  the  surety.  It  was  alleged  in 
the  answer  that  such  was  the  case.  There  was  testi- 
mony to  sustain  the  allegations  of  the  answer,  and  the 
jury  having  passed  upon  the  sufficiency  of  the  testi- 
mony, it  is  not  subject  to  review  here.  It  is  argued 
by  the  appellant  that  a  surety  is  not  discharged  by  a 
mere  extension  of  the  time  of  payment  without  his 
consent,  unless  there  is  a  valid  agreement  to  extend, 
based  on  a  legal  and  valuable  consideration,  preclud- 
ing the  creditor  from  suing  as  soon  as  he  has  a  right 
to  sue  under  the  original  contract.  This  proposition 
is  not  disputed  by  the  respondent,  and  as  far  as  we 
are  able  to  ascertain,  it  is  not  involved  in  this  case. 
The  consideration  here  was  the  payment  of  interest 
in  advance. 
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Mr.  Brandt,  in  hia  work  on  Suretyship  and  Guar- 
anty, §  354,  quotes  approvingly  the  reason  for  the  rule 
announced  in  McComb  v,  Kittridge^  14  Ohio,  348» 
where  the  court  said : 

"  It  is  a  valuable  right  to  have  money  placed  at  in- 
terest, and  it  is  a  valuable  right  to  have  the  privilege 
at  any  time  of  getting  rid  of  the  payment  of  interest 
by  discharging  the  principal.  By  this  contract  the 
right  to  interest  is  secured  for  a  given  period,  and  the 
right  to  pay  off  the  principal  and  get  rid  of  paying  the 
interest  is  also  relinquished  for  such  period.  Here 
then  are  all  the  elements  of  a  binding  contract." 

This  is  the  general  rule  announced  by  the  author, 
who  admits,  however,  that  in  spite  of  the  reasonable- 
ness of  the  rule  and  the  cogency  of  the  reasoning 
above  quoted,  many  courts  have  held  that  the  promise 
to  pay  interest  for  an  extended  period  creates  no  addi- 
tional obligation,  for  the  reason  that  the  payor  would 
have  been  obliged  to  pay  the  interest  without  any 
new  agreement  if  the  time  had  been  given.  The  au- 
thor very  pertinently  remarks,  however,  that  this 
reasoning  ignores  the  fact  that  if  there  is  no  new 
agreement  the  debtor  may  at  any  time  pay  the  debt 
and  stop  the  interest. 

This  rule  is  also  announced  in  24  Am.  &  Eng.  Enc. 
Law,  p.  826,  where  a  great  number  of  cases  are  col- 
lated and  cited  which  sustain  the  doctrine. 

But,  notwithstanding  the  fact  that  some  of  the  au- 
thorities have  decided  to  the  contrary,  it  is  not  an 
open  question  in  this  state,  for  we  expressly  held  in 
Warburton  v.  Ralph,  9  Wash.  537  (38  Pac.  140),  that 
where  a  contract  for  the  extention  of  the  time  of  pay- 
ment of  a  promissory  note  is  made  by  the  principal 
and  not  assented  to  by  the  surety,  it  would  result  in 
the  discharge  of  the  surety;  and  substantially  the  same 
rule  is  followed  in  Culbertson  v.  Wilcox,  11  Wash.  522 
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(89  Pac.  954).  The  instructions  of  the  court  com- 
plained of  are  simply  the  announcement  of  this  rule, 
and  the  instructions  asked  for  by  the  appellant  which 
contained  the  law  had  already  been  substantially  given 
by  the  court. 

It  is  alleged  that  the  court  erred  in  instructing  the 
jury  that  there  was  evidence  tending  to  show  that  the 
appellant  extended  the  time  of  the  payment  of  the 
note  in  consideration  of  the  payment  of  interest  in 
advance  from  month  to  month,  as  being  in  violation 
of  the  constitution  of  the  state  in  that  it  commented 
on  the  facts.  If  the  court  had  given  the  instruction 
as  alleged  in  the  brief  of  the  appellant,  it  probably 
would  have  been  error,  but  an  examination  of  the 
record  shows  that  no  such  instruction  was  given. 
The  court  was  simply  rehearsing  to  the  jury  the  re- 
spondent's theory  of  the  case,  as  set  forth  in  his  answer. 
That  the  jury  could  not  have  been  misled  by  this  lan- 
guage of  the  court  is  evident  from  the  fact  that  the 
court,  after  using  the  words  objected  to,  continued  as 
follows: 

''This  defense  as  alleged  by  the  defendant  Whit- 
worth  is  denied  by  the  plaintiff.  As  to  whether  or 
not  there  was  any  agreement  of  that  kind  is  the  prin- 
cipal issue  in  this  case  which  you  are  called  upon  to 
try." 

We  think  no  error  was  committed  by  the  court  in 
any  particular  and  the  judgment  will  therefore  be 
affirmed. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 
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[Na  2260.    Decided  June  15,  1896.] 

Spokane  and  Eastern  Trust  Company,  Appellant,  v. 
J.  F.  Laviqne,  County  Treasurer,  Respondent. 

•COUNTY    TBEASUBBB  —  POWERS  —  TRAN8FKB    Or    QENEBAL    TO    SALARY 

FUND  —  STATUTES  —  CONSTRUCTION. 

Laws  188d-90,  p.  314|  $36,  authorizing  the  coanty  treasurer  in 
^ase  the  salary  fund  should  prove  insufficient  for  payment  of  sala- 
ries of  coanty  officers,  to  transfer  from  said  fund  to  the  general 
county  fund  such  sums  as  may  be  necessary  to  pay  said  salaries  as 
they  become  due,  cannot  be  confined  to  moneys  in  the  general  fund 
not  otherwise  appropriated,  but  applies  to  any  moneys  which  may 
be  in  that  fund,  although  warrants  may  have  been  drawn  thereon 
prior  to  such  transfer. 

If  the  language  of  the  statute  is  capable  of  two  constructions,  one 
•of  which  will  make  it  entirely  consistent  with  the  provisions  of  the 
constitution,  and  the  other  inconsistent  with  such  provisions,  that 
which  will  make  it  consistent  must  be  adopted  by  the  courts ;  but, 
if  the  language  used  is  capable  of  but  one  construction,  the  courts 
have  no  discretion  in  the  premises,  but  must  give  the  intention 
manifested  from  the  language  used  such  force  as  is  warranted  un- 
der the  provisions  of  the  constitution. 

Appeal  from  Superior  Court,  Stevens  County. — Hon. 
Jesse  Arthur,  Judge.     Affirmed. 

D,  W.  Henley,  for  appellant. 

C.  A.  Mantz,  and  S.  &  J.  W.  Douglas,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — In  the  complaint  filed  in  this  action, 
in  addition  to  formal  matters,  it  was  alleged  that  plain- 
tiff was  the  owner  of  certain  warrants  drawn  dur- 
ing the  years  1891  and  1892  upon  the  treasurer  of 
Stevens  county,  that  said  warrants  were  unpaid,  that 
the  defendant  as  treasurer  of  said  county  had  trans- 
ferred certain  moneys  from  the  general  fund  of  the 
oounty  to  the  salary  fund  created  by  the  act  of  March 
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26,  1890,  that  unless  he  was  restrained  he  would  make 
further  transfers  from  the  geniBral  to  the  salary  fund. 
And  the  prayer  was  that  such  treasurer  should  be  en- 
joined from  making  such  transfers  until  the  outstand- 
ing warrants  upon  such  general  fund  should  in  the 
order  of  their  issue  have  been  duly  paid. 

It  is  nowhere  alleged  in  the  complaint  nor  is  it 
claimed  in  the  brief  of  appellant  that  the  treasurer 
was  proceeding  otherwise  than  the  law  required,  if  the 
act  in  question  authorized  the  transfer  from  the  gen- 
eral fund  to  the  salary  fund  of  any  moneys  in  such  gen- 
eral fund  excepting  those  not  otherwise  appropriated. 
Section  36  of  said  act  (Laws  1889-90,  p.  314)  is  in 

the  following  language: 

"For  the  purpose  of  paying  the  salaries  provided 
for  in  this  act,  all  fees  directed  to  be  paid  into  the 
county  treasury  shall  be  set  apart  therein  as  a  separate 
fund,  to  be  known  as  the  salary  fund,  to  be  applied  to 
the  payment  of  said  salaries;  should  the  amount  re- 
ceived from  such  source  be  insufficient,  it  shall  be 
the  duty  of  the  county  treasurer,  from  time  to  time,  to 
transfer  to  said  fund  from  the  general  county  fund 
such  sums  as  may  be  necessary  to  pay  said  salaries  as 
they  become  due,  notifying  the  county  auditor  of  such 
transfer.  At  the  regular  term  of  county  commission- 
ers' court,  they  shall  transfer  any  excess  of  the  salary 
fund  to  the  general  county  fund,  should  they  deem  it 
expedient  so  to  do." 

And  upon  the  construction  to  be  given  to  this  sec- 
tion the  rights  of  the  parties  must  depend.  The  ap- 
pellant contends  that  thereunder  it  should  be  held 
that  the  treasurer  was  authorized  only  to  make  the 
transfer  from  moneys  not  otherwise  appropriated,  for 
the  reason  that  if  it  is  construed  to  cover  moneys 
necessary  for  the  payment  of  outstanding  warrants,  it 
would  be  unconstitutional  as  to  warrants  outstanding 
at  the  date  of  its  passage.     But  this  reason  furnishes 
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no  authority  for  construing  the  section  to  apply  only 
to  unappropriated  moneys,  if  the  language  used  clearly 
indicates  a  contrary  intention  on  the  part  of  the  legis- 
lature. 

If  the  language  used  is  capable  of  two  constructions, 
one  of  which  will  make  it  entirely  consistent  with  the 
provisions  of  the  constitution,  and  the  other  incon- 
sistent with  such  provisions  that  which  will  make  it 
consistent  must  be  adopted  by  the  courts;  but  if  the 
language  used  is  capable  of  but  one  construction  the 
courts  have  no  discretion  in  the  premises,  but  must 
give  the  intention  manifested  from  the  language  used 
such  force  as  is  warranted  under  the  provisions  of  the 
constitution.  This  rule  applied  to  the  language  of  the 
section  under  consideration  compels  us  to  hold  that 
the  authority  to  transfer  from  the  general  to  the  salary 
fund  was  not  confined  to  moneys  in  the  general  fund 
not  otherwise  appropriated,  but  applied  to  any  moneys 
which  might  be  in  that  fund. 

When  construed  in  the  light  of  the  other  provisions 
of  said  act,  said  section  is  capable  of  but  one  inter- 
pretation, and  that  is  that  the  legislature  intended  to 
make  the  amounts  due  to  officers  of  the  county  for 
salaries  a  preferred  claim,  and  to  make  it  the  duty  of 
the  treasurer  to  transfer  sufficient  money  from  the 
general  to  the  salary  fund  to  provide  for  their  immedi- 
ate payment. 

It  follows  that  we  are  unable  to  construe  the  law  as 
contended  for  by  the  appellant,  and  it  not  being  claimed 
that  such  law  is  unconstitutional  as  to  the  warrants  in 
its  hands,  it  is  not  in  a  situation  to  take  advantage  of 
the  fact,  if  fact  it  be,  that  it  was  beyond  the  power  of 
the  legislature  to  provide  for  such  transfer  when  the 
rights  of  creditors  existing  at  the  time  of  the  passage 
of  the  act  would  be  invaded.     For  these  reasons  the 
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complaint  fails  to  state  a  cause  of  action,  and  the  order 
of  the  superior  court  sustaining  the  demurrer  thereto, 
and  the  judgment  rendered  thereon,  must  be  affirmed. 

Scott,  Anders  and  Dunbar,  JJ.,  concur. 

Gordon,  J. — I  concur  in  the  result  for  the  reason 
that  the  complaint  shows  that  all  of  appellant's  war- 
rants were  issued  subsequent  to  the  passage  of  the  act 
in  question.  Also  because  it  cannot  be  said  as  matter 
of  law,  that  there  were  at  the  time  of  the  passage  of 
the  act,  any  outstanding  warrants  upon  which  the  act 
could  prejudicially  operate.  Hence  there  is  nothing 
in  the  record,  or  of  which  the  court  can  take  judicial 
notice,  upon  which  to  base  the  assumption  that  the 
act  impaired  any  right  then  existing. 
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The  State  of  Washington,  an  the  Relation  of  laaac 
Olson  et  al.f  Respondants,  v.  W.  B.  Allen,  AppellaTU. 

CONTEMPT  —  APPEAL  —  SUFFiaBMC Y  OF  AFFIDAVIT  CHAROINO  CONTEMPT. 

An  order  adjudging  a  person  gailty  of  contempt  of  court  is  ap- 
pealable, under  Code  Proc.,  (791. 

The  violation  of  an  order  of  the  court  to  produce  certain  books 
belonging  to  a  bank  for  which  a  receiver  had  been  appointed,  is  not 
subject  to  punishment  for  contempt,  although  committed  b]r  the 
president  of  the  bank,  where  the  affidavit  used  as  a  basis  for  the 
contempt  proceedings  fails  to  show  that  it  was  within  the  power  of 
the  party  prosecuted  to  comply  with  the  order. 

The  fact  that  proof  subsequently  introduced  upon  the  trial  tends 
to  show  that  one  charged  with  contempt  of  court  liad  books  in  his 
possession  which  he  was  ordered  to  produce,  but  that  he  violated 
the  order,  is  immaterial  when  such  fact  is  not  sufficiently  shown  by 
the  affidavit  used  as  a  basis  for  the  proceeding. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

Richard  Saxe  Jones,  and  Crowley,  Sullivan  &  Oross- 
cup,  for  appellant. 

jB.  W.  Coiner,  and  Bogle  &  Richardson,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  appeal  from  a  judgment  and 
sentence  finding  the  appellant  guilty  of  a  contempt  of 
court.  The  respondent  moves  to  dismiss  on  the 
ground  that  such  a  judgment  is  not  appealable.  But 
as  the  right  of  appeal  seems  to  be  expressly  given  by 
§791,  Code  Proc,  the  motion  is  denied. 

The  first  point  raised  by  the  appellant  is  tha^  the 
court  erred  in  not  granting  his  motion  to  vacate  the 
proceedings  on  the  ground  of  the  insufficiency  of  the 
affidavit.  The  alleged  offence  consisted  in  the  viola- 
tion of  an  order  of  the  court  to  produce  certain  books 
belonging' to  the  Tacoma  Trust  and  Savings  Bank,  for 
which  a  receiver  had  been  appointed,  and  the  affidavit 
failed  to  show  that  appellant  had  the  books  in  his  pos- 
session or  under  his  control.  He  was  not  a  party  to 
the  original  action.  It  is  not  contended  by  respond- 
ent that  the  affidavit  does  contain  any  such  allegation, 
even  in  substance,  and  their  only  reliance  seems  to  be 
upon  the  fact  that  appellant  was  the  president  of  said 
bank.  It  cannot  be  assumed  from  that,  however,  that 
he  had  possession  of  the  books  in  question.  The  con- 
tempt was  not  one  committed  in  the  presence  of  the 
court,  and  the  position  of  appellant  is  well  supported 
by  the  authorities  that  an  affidavit  used  as  a  basis  for 
the  institution  of  such  proceedings  must  show  that  it 
was  within  the  power  of  the  party  prosecuted  to  com- 
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ply  with  the  order  of  the  court,  and  in  this  instance  it 
was  necessary  that  the  affidavit  should  state  facts  suf- 
ficient to  show  prima  facie  at  least,  that  the  appellant 
had  the  books  in  question  under  his  control,  so  that  it 
was  within  his  power  to  produce  them  in  obedience  to 
the  order.  The  fact  that  proof  was  subsequently  in- 
troduced upon  the  trial  tending  to  show  that  he  did 
have  possession  of  the  books  is  immaterial,  for  it  was 
necessary  that  there  should  have  been  a  sufficient  affi- 
davit in  order  to  give  the  court  authority  to  proceed 
with  the  hearing. 
Reversed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 
HoYT,  C.  J.,  concurs  in  the  result. 


[No.  2051.    Decided  June  18.  1896.] 

The  State  of  Washington,  on  the  Relation  of  Pugei 
Sound  National  Bank  of  Seattle,  v.  The  Superior 
Court  of  King  County  and  Richard  Osborn, 
Judge. 

ABATEMENT  OP  ACTION  —  PENDENCY  OF  OTHER  ACTION  —  KANDAMUS  TO 
COMPEL  COURT  TO  PROCEED  WITH  ACTION  —  CREDITOR'S  BILL  IN  FOR- 
EIGN FORUM  —  EFFECT  ON  PARTIES  NOT  WITHIN  JURISDICTION. 

The  fact  that  a  stay  of  proceedings  of  a  cause  in  a  court  of  this 
state  has  been  granted  on  motion  instead  of  answer  setting  up  the 
pendency  of  an  action  in  another  state  involving  the  same  subject 
matter  is  not  ground  for  reversal. 

The  pendency  of  a  creditor's  bill  in  another  state  which  seeks  to 
subject  to  the  claims  of  creditors  the  proceeds  of  an  insurance  pol- 
icy, upon  which  an  assignee  of  the  assured  had  instituted  an  action 
in  this  state,  will  not  constitute  a  ground  for  stay  of  proceedings 
here,  when  the  assignee  has  not  been  made  a  party  to  the  action  in 
the  foreign  court,  even  though  it  is  averred  in  the  pleadings  therein 
that  the  assignment  was  invalid  because  of  fraud. 
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Notice  by  the  defendant  in  an  action  in  this  state  to  the  plaintiff 
that  the  debt  claimed  by  plaintiff  is  the  subject  of  another  action  in 
a  foreign  state  against  the  same  defendant  imposes  no  obligation  on 
plaintiff  to  appear  in  the  foreign  court  and  defend  the  action  there. 

A  mandamus  in  the  nature  of  a  procedendo  will  be  awarded 
against  a  superior  court  to  compel  it  to  proceed  with  a  cause  in 
which  it  had  ordered  an  indefinite  stay  of  proceedings  on  the  ground 
that  an  action  involving  the  same  subject  matter  was  pending  in  a 
foreign  court  against  the  same  defendant. 

Original  Application  for  Mandamus. 

Carr  &  Preston^  for  relator. 

Stratton,  Lewis  &  Oilman,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J It  is  conceded  that  the  facts  necessary 

to  an  understanding  of  this  case  are  correctly  stated 
in  the  relator's  brief,  and  they  are  substantially  as 
follows:  The  firm  of  Davids  and  Company,  composed 
of  I.  J.  Lew^is  and  D.  S.  Davids,  was  conducting  a 
clothing  establishment,  styled  '*  The  Famous,"  in  the 
city  of  Seattle.  These  individuals  had  in  their  pos- 
session a  large  stock  of  clothing  and  gentlemen's  fur- 
nishing goods,  and  on  April,  28,  1894,  the  London, 
Liverpool  and  Globe  Insurance  Company,  a  British 
corporation  having  a  statutory  agent  and  doing  busi- 
ness in  Washington,  and  also  in  California,  issued 
and  delivered  to  Davids  and  Company  a  policy  of 
insurance  whereby  it  insured  the  said  stock  of  goods 
against  loss  or  damage  by  fire.  Other  insurance  com- 
panies also  insured  the  same  goods,  the  aggregate 
amount  of  the  insurance  being  $49,000. 

On  October  1,  1894,  the  stock  was  damaged  and 
was  partially  destroyed  by  fire.  The  total  loss  was 
soon  thereafter  adjusted  between  the  insured  and  the 
several  insurance  companies  at  the  sum  of  $23,750.00. 
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After  the  adjustment  of  the  loss,  and  on  November  26, 
1894,  Davids  &  Company  assigned  their  demands 
against  the  insurance  companies  to  the  relator  herein, 
the  Puget  Sound  National  Bank,  by  written  assign- 
ments, and  on  the  same  day  the  bank  notified  the 
companies  of  the  assignment,  and  delivered  to  each  a 
copy  of  the  assignment  of  the  demand  against  it.  On 
January  19,  1895,  one  Herman  Shainwald,  as  assignee 
in  bankruptcy  of  the  firm  of  Schoenfeld,  Cohen  &  Co., 
formerly  of  San  Francisco,  and  of  the  several  mem- 
bers of  that  firm,  commenced  an  action  in  equity  in 
the  district  court  of  the  United  States  at  San  Fran- 
cisco, against  said  Davids  and  Lewis,  and  one  Harris 
Lewis,  the  said  insurance  companies,  and  John  Doe 
and  Richard  Roe,  and  obtained  a  temporary  restrain- 
ing order,  enjoining  the  defendants,  their  servants, 
etc.,  from  collecting  or  transferring  or  interfering  with 
the  property  of  *'The  Famous,"  and  from  paying 
moneys  to  Davids  &  Co.  until  the  further  order  of 
the  court. 

The  bill  of  complaint  was  subsequently  so  amended 
as  to  make  the  relator  herein  a  defendant  instead  of 
the  fictitious  defendants  above  named.  The  com- 
plainant in  that  action  claimed  that  the  property  insured 
was  not  the  property  of  Davids  &  Co.,  but  of  Harris 
Lewis,  against  whom  a  judgment  had  been  rendered 
in  that  court,  and  that  the  assignments  to  the  relator 
were  colorable  and  fraudulent,  and  he  sought  by  his 
suit  to  subject  the  remainder  of  the  stock  of  goods 
and  the  amount  due  from  the  insurance  companies 
to  the  payment  of  his  judgment.  Service  of  the 
subpoena  was  attempted  upon  the  relator,  but  upon  its 
motion,  appearing  specially,  was  quashed.  The  case 
in  the  United  States  district  court  is  still  pending, 
though  several  interlocutory  opinions  have  been  ren- 
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dered  therein,  which  are  reported  in  69  Fed.  Rep.,  at 
pages  487,  687  and  701. 

On  September  17, 1895,  the  Paget  Sound  National 
Bank  commenced  an  action  in  the  superior  court  of 
King  county  for  the  recovery  from  the  insurance 
company  of  the  sum  of  $2,423.45,  its  proportionate 
share  of  the  loss  as  adjusted,  with  interest  from  De- 
cember 1,  1894,  at  which  time  the  loss  became  payable 
according  to  the  terms  of  the  policy.  A  general  de- 
murrer was  interposed  to  the  complaint  by  the 
defendant,  which  it  subsequently  waived  with  leave  to 
answer  within  ten  days.  Before  the  expiration  of  the 
time  for  answering,  the  company,  without  answering^ 
filed  a  motion  to  stay  the  proceedings,  supported  by 
the  affidavit  of  one  of  its  attorneys  here.  By  the 
motion  the  insurance  company  asks  to  have  all  pro- 
ceedings here  stayed  until  the  final  determination  of 
the  San  Francisco  suit,  upon  the  ground  that  the 
United  States  district  court  had  obtained  jurisdiction 
of  it,  and  is  about  to  subject  it  there  to  the  payment 
of  the  demand,  and  there  is  danger  of  its  being  com- 
pelled to  pay  the  same  debt  twice  unless  the  proceed- 
ings here  are  stayed.  The  affidavit,  among  other 
things,  sets  up  the  foreign  incorporation  of  the  com- 
pany with  its  principal  office  in  London,  that  it  has 
had  for  a  number  of  ye^rs,  and  now  has,  at  San  Fran- 
cisco, a  general  office  for  its  Pacific  Coast  business, 
under  the  management  and  supervision  of  a  general 
manager,  who  is  its  disbursing  officer  for  that  business, 
having  control  of  the  funds  for  the  payment  of  its 
Pacific  Coast  losses,  and  to  whom  all  local  agents  on 
the  Pacific  Coast  report  and  remit  all  premiums,  and 
who  pays  all  Pacific  Coast  losses  from  funds  in  his 
possession  at  San  Francisco;  that  at  the  time  of  the 
filing  of  the  bill  in  California,  this  manager  had  under 
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his  control  the  company's  funds  wherewith  to  pay 
this  loss;  that  the  insurance  company  had  appeared 
in  that  suit,  and  unsuccessfully  moved  to  set  aside  the 
restraining  order,  and  that  there  is  danger  that  the 
action  here  may  be  determined  before  that  in  Cali- 
fornia; *^  that  affiant  is  advised  and  verily  believes  that 
the  defendant  has  a  good  defense  in  the  above  en- 
titled action  upon  the  merits  thereof,  but  said  defend, 
ant  does  not  desire  to  make  such  defense,  and  would 
be  willing  to  pay  the  amount  at  which  such  loss  was 
adjusted  but  for  the  fact  of  the  pendency  of  the  differ- 
ent proceedings  against  it  in  different  jurisdictions, 
and  pursuant  to  such  object  said  defendant  has 
through  this  affiant,  its  attorney,  offered  to  the  plain- 
tiff herein  to  pay  the  amount  of  such  adjustment  into 
court  in  the  said  United  States  district  court  for  the 
Northern  District  of  California,  there  to  be  litigated 
for,  provided  the  plaintiff  would  enter  its  appearance 
in  said  suit,  but  the  said  plaintiff  has  refused  to  do 
so,"  and  that  a  like  offer  has  been  made  by  the  com- 
pany's San  Francisco  attorney  to  Shainwald,  the 
plaintiff  there,  and  refused. 

On  November  15,  the  insurance  company,  by  its 
attorneys,  filed  in  the  action  a  written  notice  of  the 
issuance  of  the  injunction  therein,  and  requested  the 
bank  to  enter  its  appearance  and  make  defense,  and  ten- 
dered its  assistance  therein.  Subsequently,  the  bank 
filed  the  affidavit  of  its  president,  showing  the  bona 
fides  of,  and  consideration  for,  the  assignment  of 
Davids  and  Co.  to  the  bank,  that  the  assignment  was 
prior  to  the  filing  of  the  original  bill  in  California, 
that  the  indebtedness  for  which  the  bank  holds  the 
assignments  exceeds  the  amount  due  upon  all  the 
policies,  and  stating  that  the  offer  to  pay  made  by  the 
attorney  for  the  company  was  not  so  much  an  offer  as 
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a  suggestion  of  willingness  to  pay,  and  expressly  de- 
nied and  excluded  the  accrued  interest  due  on  the 
demand.  The  insurance  company  filed  the  further 
affidavit  of  its  attorney  to  the  effect  that  it  had  em- 
ployed competent  attorneys  and  is  making  a  bona  fide 
effort  to  have  the  suit  dismissed  as  to  itself. 

On  November  23,  the  motion  for  a  stay  came  on  to 
be  heard  upon  the  complaint  and  the  foregoing  affi- 
davits and  motion,  and  the  learned  judge  of  the  court 
below  granted  the  motion  and  ordered  the  proceedings 
stayed  here  until  the  Calif ornia  suit  '^  be  determined  so 
far  as  the  same  affects  the  liability  of  the  defendant 
here  to  the  plaintiff  there  upon  the  policy  issued  by 
this  defendant  and  sued  upon  in  this  action.^'  The 
bank  then  demanded  that  the  court  proceed  with  the 
cause,  and  require  the  issues  to  be  made  up,  but  the 
court  declined  to  accede  to  the  demand,  whereupon 
the  bank,  by  its  attorneys,  applied  to  this  court  for  a 
writ  of  mandate  compelling  the  court  below  to  proceed 
as  requested. 

The  primary  and  principal  question  to  be  deter- 
mined is  whether  the  court  was  justified  by  the  facts 
and  the  law  in  granting  a  stay  of  proceedings  at  the 
request  of  the  defendant,  and  refusing  to  proceed  with 
the  cause  when  requested  to  do  so  by  the  plaintiff 
therein,  the  relator  here.  It  is  contended  by  the  re- 
lator that  the  insurance  company  was  not  entitled  to 
a  stay  at  any  stage  of  the  proceedings,  and  especially 
that  no  stay  should  have  been  granted  before  the  issues 
to  be  determined  were  fully  made  up.  Its  position  is 
that  the  facts  relied  upon  by  the  defendant  company 
for  a  stay  should  have  been  set  up  in  the  answer,  as 
was  done  in  the  Neufelder  cases  (6  Wash.  336,  33  Pac. 
870,  and  10  Wash.  393,  39  Pac.  110),  and  not  by  way 
of  motion  supported  by  affidavit  merely.     We  think 
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it  would  have  been  better  practice,  and  that  which  is 
most  consonant  with  the  spirit  of  our  statute,  to  have 
set  forth  in  the  answer  all  the  facts  relied  upon  by  the 
defendant  as  entitling  it  to  the  relief  sought.  If  the 
pendency  of  another  action  is  claimed  as  ground  for 
an  abatement,  it  would  seem  that  it  should  be  pleaded. 
Our  statute,  like  many  others,  provides  that  if  the 
complaint  is  not  answered  within  a  specified  time  after 
the  service  of  summons,  the  plaintiff  may  take  judg- 
ment against  the  defendant  by  default,  or  for  want  of 
an  answer.  It  would  therefore  be  error  for  the  court 
to  refuse  to  grant  such  judgment  where  no  answer  or 
demurrer  has  been  filed  within  the  prescribed  time. 
And,  on  the  other  hand,  if  the  defendant  by  answer 
admit  the  allegations  of  the  complaint,  the  plaintiff  is 
likewise  entitled  to  judgment,  unless  the  defendant 
shows  affirmatively  that  the  plaintiff  has  no  such 
right.  It  would  therefore  seem  logically  to  follow  that 
where  a  defendant,  as  in  this  case,  admits  liability 
upon  the  cause  of  action  stated  in  the  complaint,  such 
admission,  and  the  facts  showing  that  the  action  ought 
to  be  stayed  or  abated,  should  be  set  forth  by  way  of 
answer.  But  this  rule  is  not  universally  adopted  by 
the  courts,  or  exclusively  recognized  by  the  text  writers. 
On  the  contrary,  the  method  pursued  in  this  instance 
is  recognized  as  proper  by  Mr.  Wade  in  his  valuable 
work  on  attachment  (2  Wade,  Attachment,  §501). 
That  author  seems  to  be  of  the  opinion  that  it  is  im- 
material how  the  facts  constituting  the  grounds  for  a 
stay  of  proceedings  are  brought  to  the  knowledge  of  the 
court,  as  the  same  result  may  be  accomplished  either 
by  motion  or  by  plea  in  abatement.  The  practice  in 
this  regard  not  having  been  settled,  we  would  not  feel 
justified,  under  the  circumstances  of  this  case,  in  re- 
versing the  ruling  of  the  trial   court  solely  on  the 
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ground  that  a  stay  of  proceedings  was  brought  about 
by  motion  rather  than  by  a  formal  plea. 

A  more  important  inquiry  is  whether  the  respond- 
ent was  entitled  to  a  stay  of  proceedings  at  all;  and 
we  are  of  the  opinion  that  it  was  not.  It  is  conceded 
here,  or  at  least,  not  denied,  that  the  respondent  was 
indebted  to  Davids  &  Co.  upon  its  contract  of  insur- 
ance, and  the  amount  of  such  indebtedness  is  not 
disputed.  It  is  not  denied  that  the  claim  of  Davids 
<fc  Co.  was  assigned  to  the  relator  prior  to  the  institu- 
tion of  the  suit  in  California,  and  it  is  admitted  that 
the  relator  is  not  a  party  to  that  suit,  and  cannot  be 
made  a  party  except  by  voluntary  appearance.  Its 
rights,  therefore,  could  not  be  in  any  way  affected  by 
the  judgment  of  the  court  in  that  suit,  and  that  being 
so,  nothing  could  be  gained  by  awaiting  the  rendition 
of  judgment  therein.  The  court  there  acquired  no 
jurisdiction  over  the  relator,  and  the  pendency  of  that 
suit  is  no  defense  to  the  relator's  action  in  this  state. 
Drake,  Attachment  (7th  ed.),  §703a;  Williams  v.  In^ 
gersoll,  89  N.  Y.  526. 

That  the  pendency  of  the  suit  in  California  consti- 
tuted no  ground  for  a  stay  of  the  action  here  is  also 
shown  by  the  decision  of  the  court  of  civil  appeals 
of  Texas,  in  the  case  of  North  British  &  Mercantile 
Ins.  Co.  V.  First  National  Bank,  3  Tex.  Civ.  App.  293 
(22  8.  W.  992).  In  that  case  the  bank  sued  the  insu- 
rance company,  as  assignee  of  the  insured,  and  the 
company  set  up  in  its  answer  the  pendency  of  garn- 
ishment proceedings  against  it  in  the  state  of  Illinois 
at  the  suit  of  creditors  of  the  insured,  which  garnish- 
ment was  subsequent  to  the  fissignment  to  the  plain- 
tiff, and  asked  that  the  suit  be  abated,  or  judgment 
suspended,  until  the  determination  of  that  proceeding. 
'The  trial  court  sustained  exceptions  to  the  plea,  over- 
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ruled  the  application  for  a  continuance,  and  after  a 
hearing,  rendered  judgment  for  the  plaintiff,  which 
judgment  was  affirmed  upon  appeal. 

If  then,  it  be  true  as  respondent  contends,  that  the 
filing  of  the  creditors'  bill  in  California  operate  as  an 
equitable  garnishment,  this  case  is  a  direct  authority 
in  support  of  the  contention  of  the  relator.  The 
learned  counsel  for  the  respondent  concede,  in  their 
brief,  that  if  the  relator  is  a  bona  fide  assignee  of  the 
debt  which  it  is  seeking  to  collect,  it  is  entitled  to 
judgment  in  this  action;  but  they  insist  that,  be- 
cause the  claimant  in  California,  has  alleged  that  the 
assignment  was  fraudulent  and  colorable,  and  because 
the  court  there,  for  that  reason,  retained  jurisdiction 
of  the  cause,  the  court  below  was  right  in  granting  the 
stay,  and  thereby  preventing  a  double  liability  on  the 
part  of  the  respondent.  The  learned  judge  of  the 
federal  district  court,  before  whom  the  equity  suit  is 
pending  in  California,  concedes  that,  but  for  the  alle- 
gation in  the  complaint  that  the  assignment  to  relator 
was  fraudulent,  he  would  deem  the  relator  an  indis- 
pensable  party  to  that  action,  and  would  decline  to 
proceed  without  its  presence.  Shainwald  v.  Davids^  69 
Fed.  700.  But  we  are  constrained  to  say  that  it  seems 
to  us  that,  without  the  presence  of  relator,  a  complete 
determination  of  the  question  thus  presented  cannot 
be  reached  by  that  court.  Whatever  may  be  the  aver- 
ments in  the  creditors'  bill  in  that  suit  as  to  the  in- 
validity of  the  assignment  because  of  fraud,  it  still 
remains  that  the  relator  is  the  holder  of  the  legal 
title  to  the  claim  against  the  respondent  here,. and  is, 
therefore,  a  necessary  party  to  any  action  concerning 
it,  and  especially  to  an  action  to  annul  the  assignmeot. 
Pomeroy,  Code  Remedies,  §348;  Johnson  v,  Rankin,  2 
Bibb,  184;  NeiUon  v.  Churchill,  5  Dana,  341;  Alexander 
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V.  Horner^  1  McCrary,  634.  See,  also,  Seixas  v.  King, 
39  La.  An.  510  (2  South.  416);  Rasmuasen  v.  MeKnight, 
3  Utah,  315  (3  Pac.  83);  Gray  v.  Schenck,  4  N.  Y.460; 
Mallow  V.  Hinde,  12  Wheat.  194. 

It  is  a  general  rule  in  equity  that  all  persons  inter* 
ested  in  the  subject  of  the  action  should  be  made 
parties  in  order  that  their  rights  may  be  justly  and 
finally  determined,  and  the  court  should  not  only 
direct  the  necessary  parties  to  be  brought  before  it, 
but  should  refuse  to  proceed  to  a  final  determination 
of  the  controversy  until  they  are  in  fact  brought  in. 
Mahr  V.  Norwich  Union  Ins.  Co.,  127  N.  Y.  452  (28  N. 
E.  891);  Osterhoudt  v.  Supervisors,  98  N.  Y.  244. 

If  the  respondent,  as  it  claims,  stands  in  the  posi- 
tion of  a  garnishee  in  the  California  suit,  and  has 
made  known  to  the  plaintiff  therein  that  the  money 
in  the  hands  of  the  insurance  company  is  claimed  by 
the  bayk,  it  is  the  duty  of  the  plaintiff  in  that  suit  to 
make  the  bank  a  party,  unless  it  voluntarily  appears; 
and  if  it  fails,  or  is  unable,  to  do  so,  there  can  be  no 
decree  rendered  which  will  be  binding  as  to  the  valid- 
ity^ of  such  claim,  and  the  company  ought  to  be  dis* 
charged  as  garnishee.  Look  v.  Brackett,  74  Me.  347; 
Jordan  v.  Harmon,  73  Me.  261 ;  BumeU  v.  Weld,  59  Me. 
423;   Wilson  v.  Davidson,  5  Munf.  178. 

The  respondent  claims,  however,  that  the  judgment 
of  the  district  court  will  be  binding  upon  the  relator 
here,  notwithstanding  the  want  of  service  upon  it,  by 
reason  of  the  fact  that  it  was  notified  of  the  pendency 
of  the  suit,  and  requested  to  defend  it,  and  thereby, 
in  effect,  became  a  party  thereto.  This  contention  is 
based  upon  the  proposition  that  if  the  person  sued 
gives  due  notice  of  the  pendency  of  the  suit  to  one 
who  is  responsible  over,  either  by  operation  of  law  or 
by  contract,  and  requests  him  to  assume  the  defense^ 
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the  latter  will  be  concluded  by  the  judgment  rendered, 
if  sued  upon  his  obligation  by  the  former.  And  it  is 
argued  that  if  the  relator  should  receive  the  amount 
claimed  from  the  respondent  under  a  fraudulent  rep- 
resentation, that  it  is  the  rightful  owner  of  the  claim, 
the  company  could  recover  back  the  sum  so  paid  in  an 
action  of  assumpsit,  and  that,  therefore,  a  judgment 
adverse  to  the  company  in  the  suit  in  California  would 
be  a  bar  to  the  action  pending  here.  We  are  of  the  opin- 
ion, however,  that  the  principle  invoked  is  not  appli- 
cable to  this  case.  The  relator  is  under  no  more 
obligation  to  defend  that  suit  by  reason  of  the  notice 
than  it  would  be  if  the  subpoena  had  been  served  upon 
it  in  this  state,  and  it  is  not  claimed  that  such  a  service 
would  be  of  any  eflScacy  whatever.  The  relator  will  be 
obliged  to  show  its  right  to  the  debt  claimed  in  its  action 
at  law  here  before  it  can  recover,  but  it  is  not  required 
to  go  into  another  jurisdiction,  and  there  disprove  or 
defend  against  the  claim  of  another  person  to  the  same 
debt.  If  the  court  in  California  is  properly  put  in 
possession  of  all  the  facts  as  to  the  case  here,  we  do 
not  presume  that  it  will  finally  enter  a  decree  requir- 
ing the  insurance  company  to  refrain  from  doing  that 
which  it  may  be  compelled  to  do  by  the  court  here  in 
this  action,  for,  as  was  said  by  the  court  of  appeals  of 
New  York  in  Mahr  v.  Iub,  Co.,  supra,  such  a  decree 
would  be  unreasonable  and  hence  inequitable.  It  was 
also  said  in  that  case,  that 

"A  court  of  equity  should  not  restrain  a  party  from 
doing  an  act,  when  it  has  no  power  to  protect  that 
party  from  being  compelled  by  another  court  of  com- 
petent jurisdiction  to  do  the  act  thus  prohibited.'^ 

In  the  case  last  cited,  and  that  of  Kelly  v.  Ins,  Co., 
82  Iowa,  137  (47  N.  W.  486),  decided  by  the  supreme 
court  of  Iowa,  the  facts  were  quite  similar  to  the  facts 
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in  this  case.  The  New  York  suit  was  instituted  to 
establish  the  equitable  title  of  the  plaintiffs  to  an  in- 
surance policy,  and  to  prevent  the  company  from 
paying  the  claim  thereunder  to  any  person  except  the 
plaintiffs.  Kelly,  who  resided  in  Iowa,  was  assignee 
of  the  policy,  and  was  made  a  nominal  defendant  in  the 
action  in  New  York,  and  was  served  with  a  summons 
in  the  State  of  Iowa,  but  did  not  appear  in  the  action. 
The  supreme  court  of  New  York  decreed  that  the 
right  of  the  plaintiffs  to  the  proceeds  of  the  policy 
was  superior  to  that  of  Kelly,  and  directed  judgment 
restraining  the  insurance  company  from  paying  any 
money  under  the  policy  either  to  him  or  his  assignors. 
This  judgment  was  pleaded  as  a  defense  to  the  action 
on  the  policy  by  Kelly  in  Iowa,  but  the  court  there 
held  that  it  was  void  as  to  him,  and  refused  to  permit 
it  to  be  introduced  in  evidence.  Subsequently,  the 
<;ourt  of  appeals  of  New  York  reversed  the  judgment 
of  the  supreme  court  of  that  state  on  the  ground  that 
Kelly  was  a  necessary  party  to  the  action,  and  the 
court,  never  having  acquired  jurisdiction  over  him, 
had  no  authority  to  determine  the  priority  of  the  re- 
spective claims,  or  to  render  the  judgment  it  did 
render  against  the  insurance  company.  The  ques- 
tions here  involved  are  so  thoroughly  discussed  in 
those  cases  that  a  further  citation  of  authorities  is  un- 
necessary. It  is  suggested  by  respondent  that  the 
question  now  before  this  court  was  determined  in  ac- 
cordance with  its  contention  in  the  Neufelder  cases 
above  mentioned,  but  an  examination  of  those  cases 
will  disclose  the  fact  that  in  each  of  them  the  debt  due 
from  the  insurance  companies  to  Knox  was  attached 
in  California  in  pursuance  of  a  statute  of  that  state 
similar  to  our  own  statute,  prior  to  the  general  assign- 
ment of  Knox,   in  this  state,  for  the  benefit  of  his 
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creditors.  In  this  instance,  as  we  have  seen,  the  as* 
signment  was  made  to  the  relator,  before  the  equitable 
lien  claimed  by  the  California  plaintiff  was  in  exist- 
ence. Assuming  that  the  assignment  is  valid,  the 
respondents  did  not  owe  Davids  &  Company  anything 
at  the  time  of  the  filing  of  the  creditors'  bill,  and 
therefore,  there  was  nothing  to  which  the  alleged 
equitable  garnishment  could  attach.  The  relator  in 
our  opinion,  being  clearly  entitled  to  a  trial  of  its 
action  in  the  superior  court  without  abatement  on  ac- 
count of  the  suit  in  California,  the  next  question  to  be 
determined  is  whether  it  has  invoked  the  proper 
remedy. 

Respondent  insists  that  to  grant  the  writ  prayed' for 
would  be  in  effect  to  control  the  discretion  of  the  trial 
court,  and  to  compel  it  to  decide  a  question  submitted 
to  it  in  a  particular  way,  and  that  the  court's  discre* 
tion  cannot  be  thus  controlled  by  mandamus.  But  it 
is  a  sufficient  answer  to  this  proposition  to  observe  thai 
the  court  did  not  possess  discretionary  authority  to 
stay  the  proceedings  indefinitely  for  the  cause  shown» 
and  in  such  cases,  there  being  no  remedy  by  appeal, 
the  appellate  court  will  award  a  mandamus  in  the 
nature  of  a  procedendo  to  compel  the  trial  court  to  pro- 
ceed with  the  cause.  23  Am.  &  Eng.  Enc.  Law,  530; 
Avery  v.  Superior  Court,  57  Cal.  247;  Dunphy  v.  Belden, 
57  Cal.  427;  Culver  v.  Judge,  57  Mich.  25  (23  N.  W. 
471);  Budd  v.  Railroad  Co.,  14  N.  J.  Law,  468;  Living- 
8ton  V.  Dorgenois,  7  Cranch,  577;  State,  ex  rel.  Smith,  v. 
Parker,  12  Wash.  685  (42  Pac.  113);  State,  ex  rel.  Shan- 
non, V.  Hunter,  3  Wash.  92  (27  Pac.  1076).  Nor  do  we 
think  that  the  case  of  State  v.  Superior  Court,  13  Wash. 
514  (43  Pac.  636),  decided  by  this  court,  announces  a 
contrary  doctrine. 

The  motion  of  the  relator  must  be  granted,  and  a 
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peremptory  writ  of  mandate  issued  commanding  the 
superior  court  to  proceed  with  the  cause  according  to 
law. 

Scott  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J. ,  concurs  in  the  result. 

Dunbar,  J.,  dissents. 


[No.  2108.    Decided  June  18, 1806.] 

Thb  First  National  Bank  of  Snohomish,  Respondent, 
V.  George  W.  Logoie,  Appellant 

PABTNBBBHIP  —  XymBNCB  —  BTATBMBNT  IN  CITT  DIBBCTOBY. 

The  admission  in  evidence  of  a  page  in  a  city  directory  for  the 
pnrpoee  of  showing  that  a  defendant  was  a  member  of  a  certain 
firm,  there  being  no  proof  that  he  had  authorized  the  insertion  of 
his  name  therein,  or  even  that  he  knew  the  directory  contained  such 
a  statement,  is  erroneous. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Bell  &  Avstin,  and  Kerr  &  McCord,  for  appellant 
Coleman  &  Hart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiff  brought  this  action  upon  two 
promissory  notes  alleging  that  the  defendants  were 
partners  doing  business  under  the  firm  name  of  Log- 
gie  and  Evans  Lumber  Company,  in  which  name  the 
notes  were  executed.  A  jury  trial  was  had  and  verdict 
and  judgment  were  rendered  in  favor  of  plaintiff,  and 
the  defendant,  George  W.  Loggie,  has  appealed  there- 
from. 

On  the  trial,  the  court,  over  the  objection  of  appel- 
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lant,  admitted  in  evidence  a  certain  page  of  the  city 
directory  which  contained  a  statement  that  appellant 
was  a  memher  of  the  firm  aforesaid.  There  was  no 
proof  whatever  that  appellant  had  authorized  the  in- 
sertion of  his  name  therein  as  a  member  of  said  firm, 
or  that  he  even  knew  that  the  directory  contained  any 
such  statement.  The  proof  was  clearly  incompetent 
and  should  have  been  excluded. 

For  this  reason,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  retrial. 

Dunbar,  Anders  and  Gtordon,  JJ.,  concur. 

HoYT,  0.  J.,  dissents. 


[No.  2035.    Decided  February  18,  1896.] 

Tacoma  Land  CompanYi  Appellant,  v.  City  of  Tacosi a  et  al*.  Be- 

spanderUs* 

Appeal  from  Superior  Court,  Pierce   County. —  Hon.  John   0. 
Stallcup,  Judge.    Affirmed. 

Tillotson  d:  MiUigan  {Charles  0.  Bates,  of  counsel),  for  appellant. 
James  Wickersham,  and  Stacy  W.  OibhSf  for  respondents. 

DuNBAB,  J. — ^This  case  involves  the  validity  of  ch.  95,  Laws  1893, 
and  is  governed  by  the  case  of  Frederick  v.  Seattle,  13  Wash.  428. 

The  last  contention  of  the  appellant  that,  in  any  event,  no  aooosw 
ment  can  be  made  against  certain  lots  included  in  the  case  is  not 
well  taken,  for,  whatever  the  law  may  be  in  that  resx)ect,the  parties 
who  bought  this  land  are  not  before  the  court  asking  for  any  redress, 
consequently  this  question  is  not  raised  in  this  case.  In  accoidance 
with  the  rule  announced  in  Frederick  v.  SecUtle,  supra,  the  judgment 
will  be  affirmed. 

HoTT,  C.  J.,  and  Andbbs  and  Gobdon,  J  J.,  concur. 
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May,  1896.]  Syllabus. 


[Nq.  2030.    Decided  February  29, 1806.] 

The  Mbbchamtb  National  Bank  of  Sxattlb,  Appellant^  y.  J.  B. 

AuLT  et  al,  ReipcmdenU, 

Appeal  from  Superior  Court,  Snohomish  Comity. —  Hon.  John  0. 
Dbnnbt,  Judge.    Ap  peal  dismissed. 

Branson  A  Clark,  for  appellant. 

F.  M.  HecuUee,  and  Auli  A  Munns,  for  respondents. 

Per  Curiam, — Upon  the  argument  it  was  suggested  by  counsel  for 
respondents  that  no  notice  of  appeal  from  the  judgment  rendered 
below  had  been  given,  and  none  appears  in  the  transcript  on  file  in 
this  court.  It  follows  that  we  are  without  jurisdiction  to  entertain 
the  cause  upon  the  merits. 

We  may  add»  however,  that  were  we  to  retain  the  case,  jrespond- 
ents'  motion  to  strike  the  statement  of  facts  would  have  to  be  granted 
for  the  reasons  given  in  American  AtphaU  Co.  v.  Chibble,  8  Wash. 
255  (35  Pac.  1098). 

The  appeal  must  be  dismissed. 


[Na  2110.    Decided  March  12,  1898.] 

Seattle  Opbbatino  Company,  Eeepondent,  John  J.  Cavanauoh  et  al., 

AppellanU, 

Appeal  from  Superior  Court,  King  County. —  Hon.  Richard  Os- 
BORN,  Judge.    Afiirmed. 

J.  T.  Ronald,  for  appellants. 
/.  E,  Lilly,  for  respondent. 

Per  Curiam. — ^This  is  an  appeal  from  an  order  setting  aside  a  ver- 
dict and  granting  a  new  trial,  it  being  contended  that  the  granting 
thereof  was  an  abuse  of  discretion.  After  an  examination  of  the 
evidence  we  are  of  the  opinion  that  such  contention  is  not  sufficiently 
substantiated,  and  the  order  is  affirmed. 


[No.  2241.    Decided  May  19, 1896.] 
John  F.  Wyant,  Appellant,  v.  D.  W.  Wyant  et  al.,  RespondenU. 

Appeal  from  Superior  Court,  Spokane  County. —  Hon.  Jamb8  Z. 
Moore,  Judge.    Reversed. 

Jones,  Belt  <b  Quinn,  for  appellant. 
Fitzgerald  &  Hopkins,  for  respondents. 
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Per  Curiam. — One  John  Wyant  died  in  Spokane  county  in  Jane, 
1892,  leaving  an  estate  there.  Appellant  claims  said  estate  as  the 
son  of  deceased.  Respondents  claim  the  estate  as  brothers  and 
sisters  of  deceased  or  by  way  of  assignment  from  some  of  them. 
While  several  questions  of  law  have  been  raised  by  appellant  re- 
lating to  the  admission  of  certain  proof  and  the  allowance  of  ao 
amendment  by  the  court,  the  main  controversy  is  over  the  finding 
of  the  court  that  appellant  is  not  a  son  of  the  deceased,  and  that  de- 
ceased died  childless.  Several  witnesses  testified  at  the  trial  and 
the  depositions  of  a  number  of  others  taken  in  the  states  of  Kansas, 
and  Virginia  were  read.  Owing  to  the  view  we  have  taken  of  all 
the  testimony,  it  is  not  important  to  decide  any  of  the  queetioos 
raised  with  regard  to  the  admissibility  of  some  of  it,  as  we  fully 
agree  with  appellant's  further  contention  that,  considering  it  all* 
the  court  erred  in  finding  that  appeUant  was  not  the  son  of  the  de* 
ceased.  We  are  so  well  satisfied  with  regard  to  this  that  we  feel 
bound  to  reverse  the  finding  of  the  court  upon  this  question  of  fact, 
and  as  this  settles  the  case  in  favor  of  the  appellant  any  further  dis- 
cussion is  unnecessary. 


[No.  2224.    Decided  Muy  22, 1896.] 

Thx  State  of  Washington,  BeipanderU,  v.  Jaicbs  D.  Kjbllt,  Ap- 
peUant. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  Nobicah 
Buck,  Judge.    Affirmed. 

FenUm  <b  Saunders,  for  appellant. 

J.  W,  Feighan^  Prosecuting  Attorney,  for  The  State. 

Per  Curiam. — ^The  defendant  was  convicted  of  the  crime  of  larceny 
and  has  appealed  to  this  court.  The  only  point  relied  upon  for  re- 
versal is  that  the  conrt  allowed  the  prosecuting  attorney  after  the 
jury  had  been  sworn  to  indorse  upon  the  information  the  names  of 
two  witnesses  for  the  st-ate,  who  were  thereafter  permitted  to  testify 
in  the  cause.  This  point  has  been  expressly  passed  upon  by  this 
court  in  State  v.  Bohien,  ante,  p.  403,  contrary  to  the  contention  of 
the  appellant,  the  opinion  therein  having  been  filed  since  this  ap- 
peal was  taken.  As  we  are  satisfied  with  that  holding  and  as  it 
does  not  appear  that  the  discretion  of  the  court  was  improperly 
exercised  in  this  Instance,  the  judgment  is  affirmed. 


[No.  2101.    Decided  June  18, 1806. 
G.  W.  Gaby,  AppeUarU,  v.  F.  D.  Eshblhan,  lUspondent, 

Appeal  from  Soperior  Court,  Yakima  County. —  Hon.  Carroll  B. 
Gratb8,  Judge.    Affirmed. 

Frank  H,  Rudhin,  for  appellant. 
Reavis  d  Engkhart,  for  respondent. 

The  opininon  of  the  court  was  delivered  by 

Dunbar,  J.^-The  questions  raised  on  this  appeal  are  purely  ques- 
tions of  fact,  the  errors  allef^ed  being  that:  (1)  The  court  erred  in 
sustaining  the  exceptions  to  the  findings  of  fact  made  by  the  referee : 
(2)  The  court  erred  in  finding  in  favor  of  the  defendant :  (3)  The 
court  erred  in  refusing  to  grant  judgment  in  favor  of  the  plaintiff  on 
the  referee's  report. 

The  seventh  finding  of  fact,  which  is  conclusive  of  the  case  is  sub- 
stantially that  the  defendant  is  not  chargeable  with  any  sum  of 
money  received  upon  the  tax  roll  of  said  Yakima  County,  and  is 
only  chargeable  for  the  sum  of  $58,081.48  deposited  in  bank,  to  the 
credit  of  J.  T.  Eshelman,  Deputy  Treasurer,  and  for  which  sum  the 
respondent  had  accounted. 

It  would  serve  no  good  purpose  to  enter  into  a  detailed  discussion 
of  the  testimony  in  this  case,  and  nothing  less  than  that  would 
present  the  case  intelligibly,  so  that  it  is  sufficient  to  state  that 
from  the  examination  of  all  the  testimony  in  the  case  we  are  not 
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[  No.  2055.    Decided  May  25, 1800.]  »f »  JOj 

The  Statb  of  Washington,  Appellant,  v.  Jackson  Dillon,  Be- 

BpondenU 

Appeal  from  Superior  Court,  Asotin  County. — Hon.  R.  F.  Stur- 
DBVANT,  Judge.    Affirmed. 

Walter  Brooks,  Prosecuting  Attorney,  (M,  F.  Oose  and  James  W. 
Beedf  of  counsel),  for  The  State. 

Fer  Curiam. — ^This  case  falls  squarely  within  the  rule  announced 
by  this  court  in  the  case  of  State  of  Washington  v,  Halbert,  ante,  p. 
806,  and  the  judgment  is  therefore  affirmed. 
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prepared  to  say  that  the  court  was  not  warranted  in  finding  the 
facts  which  it  did  find,  and  in  announcing  the  conclusion  of  ]aw 
that  the  plaintiff  was  entitled  to  recover  nothing. 
The  judgment  will  therefore  be  affirmed. 

HoTT,  C.  J.,  and  Gordon  and  Scott,  JJ.,  Concur. 


[  No.  2214.    Decided  June  19, 1886.] 

Geo.  B.  Stone,  Respondent,  v.  Geo.  M.  SoBellb  et  aL,  Defendants^ 

Belle  SoBelle,  AppeUanL 

Appeal  from  Superior  Court,  Whatcom  County. —  Hon.  John  R. 
Winn,  Judge.    Affirmed. 

Nicholson  dc  HurlbvJt,  for  appellant. 
Jere  Neterer,  for  respondent. 

Per  Curiam, — Every  material  question  presented  by  this  record 
was  presented  in  the  case  of  Oregon  Mortgage  Co.  v,  Hersner,  ante,  p. 
515  and  in  the  opinion  filed  therein  May  20th,  decided  adversely  to 
the  contention  of  the  appellant  in  the  case  at  bar,  and  upon  the  au- 
thority  of  that  case  the  judgment  herein  is  in  all  things  affirmed. 


INDEX. 


ABATEMENT  AND  REVIVAL. 

1.  Another  Action  Pending — How  Question  liaised.  The  fact 
that  a  stay  of  proceedings  of  a  cause  in  a  court  of  this  state 
has  heen  granted  on  motion  instead  of  answer  setting  up 
the  pendency  of  an  action  in  another  state  involving  the 
same  subject  matter  is  not  ground  for  reversal. — State,  ex 

reL  National  Bankj  v,  Superior  Court 686 

2.  Same  —  What  Constitutes.  The  pendency  of  a  creditor's  bill 
in  another  state  which  seeks  to  subject  to  the  claims  of  cred- 
itors the  proceeds  of  an  insurance  policy,  upon  which  an 
assignee  of  the  assured  had  instituted  an  action  in  this 
state,  will  not  constitute  a  ground  for  stay  of  proceedings 
here,  when  the  assignee  has  not  been  made  a  party  to  the 
action  in  the  foreign  court,  even  though  it  is  averred  in  the 
pleadings  therein  that  the  assignment  was  invalid  becau8«> 

of  fraud.— J(i 686 

See  Crbditors'  Bill;  Mandamus,  2. 

ACTIONS.    See  Damages,  1 ;  Equity,  3 ;  Jusy,  1 ;  Mobtgaoss, 
1. 

ADOPTION.    See  Statutes,  3. 

AFFIDAVIT.    See  Contempt,  3;  Prohibition,  Writ  op. 

ANIMALS.    See  Constitutional  L\w,  1-4. 

APPEAL. 

\.  Review  of  Evidence — Exceptions  to  Findings.  The  evidence 
in  an  action  tried  by  the  court  without  a  jury  will  not  be 
reviewed  when  no  exceptions  were  taken  to  the  findings  of 
the  court,  nor  other  and  different  findings  requested. — For^ 
rest  V,  Gilchrist 4 

2.  Waiver  of  Notice,  The  notice  of  appeal  prescribed  by  the 
statute  is  essential  to  confer  jurisdiction  on  the  appellate 
court,  and  it  is  not  competent  for  the  parties  to  waive  it. — 

Sawtelle  v,  Weymouth 21 

43-14  wash.  (705) 
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8.  Harmless  Error — Equity  Cause  Tried  by  Jury,  Although 
the  court  may  have  erroneously  treated  the  trial  of  a 
cause  as  an  action  at  law  instead  of  in  equity,  and  per- 
mitted a  trial  to  a  jury,  yet  the  error  will  he  regarded 
as  harmless  on  appeal,  when  it  appears  from  a  review  of 
the  proofs,  all  of  which  had  heen  preserved  in  the  record, 
that  the  jury  reached  a  correct  conclusion  and  that  the  find- 
ing of  the  court  must  have  heen  the  same  as  that  of  the 
jury. — Baker  v.  Bicknell 29 

4.  Action  Pending  Appeal — Supersedeas.  The  fact  that  an  ap- 
peal is  ]>ending  to  the  supreme  court  will  not  prevent 
action  upon  the  judgment  in  the  lower  court,  unless  the 
appellant  has  filed  a  supersedeas  hond  as  provided  for  in 
Laws  1893,  p.  122,  ^l.—OUmore  v.  H,  W.  Baker  Co 52 

5.  Notice  to  Intervenor.  An  appeal  will  be  dismissed  where 
no  notice  has  been  served  upon  an  intervening  defendant 
who  has  been  recognized  by  the  court  and  parties  as  a  party 
in  the  case,  even  though  there  has  been  no  formal  order 
made  allowing  him  to  intervene. — Oray's  Harbor  Commer- 
cial Co.  V.  Wotton 87 

6.  Errors  not  of  Record.  Error  in  the  admission  of  incompe- 
tent testimony  on  cross-examination  will  not  be  considered 
by  the  appellate  court  when  the  record  does  not  contain  the 
direct  testimony  upon  which  the  cross-examination  was 
based. — Maitland  r.  Zanga 92 

7.  Sufficiency  of  Evidence.  Where  the  verdict  of  the  jury  is 
reasonably  supported  by  competent  evidence,  it  will  not 

be  disturbed  upon  appeal. — Moore  v.  Palmer. .  .* 1S4 

8.  Notice — Parties  —  Intervention,  Notice  of  appeal  from  an 
order  striking  a  i>etition  in  intervention,  which  had  been 
filed  after  a  decree  in  an  action  for  the  foreclosure  of  a 
mortgage,  must  be  served  on  all  the  defendants  in  the  fore* 
closure  proceeding  who  claim  a  preference  right  to  the 
mortgaged  property  and  the  proceeds  of  its  sale,  although 
notice  of  appeal  had  been  given  in  open  court,  when  the 
only  parties  before  the  court  at  the  time  of  the  order  were 

^  the  plaintiff  and  intervenor,  the  plaintiff  having  been  the 
only  party  served  with  notice  of  the  petition  in  interven- 
tion.— Hinchman  v.  Point  Defiance  By.  Co 171 

9.  Record  —  Incorporation  of  Evidence.  A  statement  of  facts 
is  insufficient  on  appeal  when  it  refers  to  certain  exhibits 
offered  and  received  in  evidence  as  included  in  the  record, 
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bat  such  exhibits  are  neither  attached  to  the  statement 
nor  found  among  any  of  the  papers  transmitted  to  the  ap- 
pellate court. — State,  ex  rel.  Van  Name,  v.  Directors 222 

10.  Same,  The  &ilure  to  include  in  a  statement  of  facts  evi- 
dence used  in  another  action,  which  it  was  stipulated  should 
be  treated  as  introduced  in  evidence  and  considered  by  the 
court  in  the  action  in  which  the  appeal  had  been  taken,  will 
render  the  statement  insufficient.— Jd 222 

11.  Sufficiency  of  Exceptions,  The  question  of  the  sufficiency 
of  a  lien  notice  cannot  be  raised  in  the  appellate  court,  al- 
though an  objection  was  made  to  its  introduction,  when 
there  is  no  exception  to  a  finding  by  the  court  that  the 
notice  was  sufficient,  or  a  refusal  of  the  court  to  make  a  find- 
ing on  the  subject. — McPherson  v.  Smith, 226 

12.  Order  Vacating  Judgment  •*-  Objections  on  Appeal,  An  order 
vacating  a  judgment  will  not  be  reversed  on  appeal  on  the 
technical  ground  that  it  was  granted  after  the  denial  of  a 
former  motion  for  such  an  order,  made  upon  the  same 
grounds,  when  the  first  motion  should  have  been  granted 
upon  the  showing  made. — Clein  v,  Wandschneider 257 

13.  Objections  not  Affecting  Merits.  Technical  questions  of  prac- 
tice are  deemed  unimportant  upon  appeal,  where,  notwith- 
standing them,  the  cause  has  been  fully  and  fairly  tried 
upon  the  evidence. — Belamater  v.  Smith 261 

14.  Final  Judgment  in  Equity  —  Effect,  An  appeal  from  a  final 
judgment  in  an  equity  cause  brings  the  entire  cause,  not 
simply  a  part  of  it,  to  the  appellate  court,  and  each  party 
thereto  must  see  that  his  rights  are  protected  in  the  hear- 
ing thereon,  as  he  cannot  subsequently  prosecute  another 
appeal  from  the  same  judgment  for  the  purpose  of  secur- 
ing a  determination  upon  matters  which  could  have  been 
raised  in  the  first  appeal. — Hill  v.  Sawyer 275 

15.  Effect  of  Beversal  Upon  Retrial  of  Case,  The  decision  of 
the  appellate  court  upon  a  cause  which  has  been  remanded 
for  re-trial  can  be  held  to  be  the  law  of  the  case  only  to  the 
extent  that  the  facts  developed  upon  the  re-trial  are  the 
same  as  those  upon  which  the  appellate  court  has  passed. 

— Hughes  v,  Bravinder 304 

16.  Failure  to  File  Bond.  Failure  to  file  an  appeal  bond  within 
five  days  after  notice  of  appeal,  as  required  by  laws  1893,  p. 
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122,  §  6,  renders  the  appeal  ineffectual  for  any  purpose. — 
Savage  v.  Graham 823 

17.  Who  May  Appeal — Acceptance  of  Benefits  of  Judgment, 
The  fact  that  a  junior  mortgagee  has  accepted  a  portion  of 
the  proceeds  arising  from  the  sale  of  property  under  a  de- 
cree foreclosing  his  and  the  senior  mortgage  will  not  estop 
him  from  appealing  from  such  portion  of  the  decree  as 
would  in  no  wise  affect  or  destroy  the  part  awarding  him 
such  sum. — Hinchman  v.  Point  Defiance  Ry.  Co 349 

18.  Supersedeas  Bond—  Power  of  Court  to  Fix  Amount.  In  an 
action  upon  promissory  notes  and  to  foreclose  a  mortgage 
securing  same,  the  court  has  no  jurisdiction  to  fix  the  amount 
of  a  supersedeas  hond  on  appeal,  but  the  statute  providing 
that  the  bond  shall  be  in  double  the  amount  of  the  judg- 
ment when  the  action  is  for  the  recovery  of  money  governs. 

—  State^  ex  rel.  Banky  v,  Superior  f^ourt 365 

19.  Same  —  To  What  Parties  Statute  Applicable.  The  statute 
requiring  a  supersedeas  bond  to  be  in  double  the  amount 
of  the  judgment  applies  to  any  appellant,  whether  he  is 
one  liable  to  pay  the  judgment  or  not. — Id 365 

20.  Respondent  Cannot  Urge  Error,  Without  an  appeal  a  party 
will  not  be  heard  in  an  appellate  court  to  question  the  cor- 
rectness of  the  judgment  of  the  trial  court. —  Langert  v. 
David 38$ 

21 .  Appeal  in  Forma  Pauperis,  An  appeal  in  a  civil  proceeding 
will  be  dismissed,  under  Laws  1893,  p.  122,  §6,  when  no 

bond  has  been  filed  or  money  deposited  by  the  appellant 
in  lieu  thereof,  although  the  appellant  may  in  fact  be  a  pau- 
per, as  there  is  no  statutory  authority  in  this  state  for  an 
appeal  in  forma  pauperis  in  such  cases. — Bokien  v.  State 401 

22.  Review  of  Evidence  de  Novo.  The  appellate  court  must  ex- 
amine de  novo  the  evidence  upon  which  the  decision  is 
based,  under  Laws  1893,  p.  130,  in  cases  tried  by  the  lower 
court  without  a  jury,  and  may  set  aside  the  findings  and 
conclusions  of  the  court,  although  there  may  be  some  con- 
flict in  the  testimony. — Allen  v.  Swerdfiger 461 

23.  Record  on  Appeal  —  Inclusion  of  Affidavits.  In  order  to  en- 
title afii davits  purporting  to  have  been  used  on  the  hearing 
of  a  motion  for  the  appointment  of  a  receiver,  to  be  consid- 
ered on  appeal,  the  fact  that  they  were  so  presented  must  be 
certified  by  the  court  in  some  manner. — Clay  v.  Selnh  Val- 

ley  Irrigation  Co  543 
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24.  Assignment  of  Error  —  Objections  Not  Raised  Below.  An  in- 
straction  is  not  entitled  to  consideration  on  appeal,  where 
it  was  especially  excepted  to  on  a  ground  different  from  that 
urged  in  the  appellate  conrt,— Sweeney  v.  Pacific  Coast 
Elevator  Co 562 

25.  Same.  The  making  of  a  motion  below  for  a  new  trial  upon 
the  statutory  grounds  does  not  save  an  objection  going  to 
the  form  of  the  action,  in  that  the  testimony  shows  a  vari- 
ance or  a  failure  of  proof,  where  no  objection  was  made  to 
the  admission  of  the  evidence,  nor  any  motion  for  non-suit 
on  account  of  failure  of  proof,  nor  any  request  for  an  instruc- 
tion to  find  for  the  appellant  for  such  reason.  -Id 562 

26.  Necessity  for  Findings  of  Fact  and  Exceptions.  An  appeal 
will  not  be  dismissed  on  the  ground  that  appellant's  brief 
does  not  contain  the  findings  of  fact  and  exceptions  taken 
thereto,  when  the  decree  of  the  lower  court  is  attacked  on  the 
ground  that  it  is  not  supported  by  the  facts  found  and  is 
erroneous,  which  is  sufiSciently  made  to  appear  from  the 
facts  set  forth  in  the  brief. — Fares  v.  Oleason 657 

27.  Certifying  Questions  to  Supreme  Court.  Under  the  appeal 
act  of  1893,  the  superior  courts  are  not  authorized  to  certify 
questions  to  the '  supreme  court  for  decision. — Munson  v. 
Mtidgett 662 

28.  Same  —  Appealable  Order.  An  order  of  the  superior  court 
directing  that  certain  proceedings  be  sent  to  the  supreme 
court  for  determination  of  the  points  in  controversy  in  the 
case  is  not  an  appealable  order. — Id 662 

See  Contempt,  2;  Counties,  9;  Criminal  Law,  13;  Dam- 
ages, 2,  3;  Evidence,  13;  NewTbial;  Taxation,  5. 

ARGUMENT  OF  COUNSEL.     See  Criminal  Law,  2,  3,  13. 

ASSAULT. 

Assault  With  Deadly  Weapon  —  Sufficiency  of  Indictment.  In 
an  indictment  charging  defendant  with  an  assault  with  a 
deadly  weapon -with  the  intent  to  infiict  a  bodily  injury, 
the  employment  of  the  term  ^'personal  injury,*'  although 
the  statute  uses  the  term  *^  bodily  injury,"  will  not  render 
the  indictment  insufficient. — State  v.  Clayborne 622 
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ASSIGNMENT. 

Separate  Assignment  by  Obligees  in  Bond  —  Action  by  A$signee$. 
An  action  upon  a  bond  may  be  maintained  by  assignees  who 
hold  under  separate  assignments  from  the  several  obligees, 
when  the  action  is  brought  jointly  upon  the  entire  cause  of 
action  by  such  assignees. — McElroy  r.  Williams 627 

See  Fraudulent  Conveyances,  2;   Gasnishment,  1; 
Landlord  and  Tenant,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Avoidance  for  Fraud  —  Estoppel,  Where  a  creditor  accepts 
a  dividend  under  an  assignment  for  the  benefit  of  creditors, 
he  will  not  afterwards  be  allowed  to  impeach  the  assign- 
ment in  order  to  render  the  aasetn  covered  thereby  liable  to 
execution  for  his  debt. — Cerf,  Schloss  <&  Co,  v.  Wallace 249 

2.  Right  of  Assignee  to  Possession.  The  assignee  of  an  insolvent 
debtor  is  not  entitled  to  the  possession  of  his  assignor's 
property,  which  was  in  the  possession  of  the  sheriff  by  vir- 
tue of  a  valid  attachment  levied  prior  to  the  assignment.— 
State,  ex  rel.  Baum,  v.  Superior  Court 324 

See  Corporations,  3. 

ASSUMPSIT. 

* 

Action  for  Services  —  Sufficiency  of  Evidence.  In  an  action  to 
recover  for  labor  performed  by  the  plaintiff  for  defendant, 
a  non-suit  is  proper,  when  the  evidence  shows  that  the  labor 
was  performed  at  the  request  of  other  parties  than  the  de- 
fendant, although  the  work  may  have  resulted  in  a  benefit 
to  the  latter. — Bunker  v.  Blair 106 

ATTACHMENT. 

When  May  Issue.  An  attachment  may  issue  after  the  filing 
of  a  complaint  and  before  service  of  summons,  under  the 
statutes  of  this  state. — Schwabacher  Bros.  &  Co.  v.  AbrahatM 
Grocery  Co 226 

See  Assignment  for  Benefit  of  Creditors,  2;  Receiv- 
ers, 4. 

ATTORNEY  AND  CLIENT.    See  Costs,  1,  2;  Fraudulent  Con- 
veyance, 2;  Injunction,  4,  6;  Mortgages,  8. 

BANKS  AND  BANIj:iNG.     See  Evidence,  11;  Garnishment, 
3;  Removal  of  Causes. 
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BILLS  AND  NOTES.     See  Negotiable  Inbtbuments. 

BONDS. 

1.  Construction,  The  provision  in  a  building  bond  requiring 
the  contractor  to  famish  the  materials  for  the  building  must 
be  construed  as  meaning  that  payment  therefor  is  to  be  made 
by  himself  and  not  by  the  obligee,  and,  upon  his  failure  to 
fulfill  the  terms  of  the  bond  in  that  respect,  there  is  such  a 
breach  as  warrants  action  against  his  surety. —  Wheeler^  Os- 
good <fc  Co.  V.  Everett  Land  Co 630 

2.  Action  on  —  Sufficiency  of  Complaint,  In  an  action  upon  a 
forthcoming  bond  which  provided  that  it  should  not  become 
effective  unless  the  superior  court  gave  possession  to  the 
principal  of  the  property  then  in  the  hands  of  a  receiver,  the 
complaint  is  demurrable  as  not  stating  a  cause  of  action 
when  it  fails  to  allege  that  the  property  had  been  delivered 
to  the  principal,  although  the  complaint  may  recite  an  order 
of  the  court  stating  that  the  principal  was  in  possession  of 
the  property. — Larson  v.  Winder 647 

See  Appeal,  16,  18,  19;  Assignment;  Gbbtiobabi; 
Counties,  6,  11;  Husband  and  Wipe,  7;  Injunction, 
2-6 ;  Shebifpb  and  Constables,  1-3. 

BRIEFS.    See  Appeal,  26. 

CERTIFYING  QUESTIONS  OF  LAW.    See  Appeal,  27,  28. 

CERTIORARI. 

Supersedeas  Bond  —  Power  of  Court  to  Fix  Amount  —  Revieto  by 
Supreme  Court.  The  sufficiency  of  a  supersedeas  bond,  under 
statutory  requirements,  cannot  be  raised  in  the  supreme 
court  in  certiorari  proceedings,  which  seek  a  reversal  of  an 
order  of  the  superior  court  fixing  the  amount  of  such  bond. 
— Staiet  ex  reU  Bank,  v,  Superior  Court  of  King  County 366 

CHATTEL  MORTGAGE. 

1.  Mortgage  of  Street  Railway  and  Appliances —  Validity  and 
Effect,  Under  a  mortgage  of  a  street  railway  operated  by 
steam  and  its  appurtenances,  which  by  its  terms  includes 
''also  all  poles,  wires,  stringers,  dynamos,  etc.,  materials 
for  constructing,  maintaining,  operating,  altering,  repair- 
ing and  replacing  the  said  line  of  railway  and  extensions, 
together  with  all  rights,  privileges  and  immunities  now 
owned,  held  or  enjoyed  by  the  Point  Defiance  Railway  Com- 
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CHATTEL  MORTGAGE  —  Coktikued. 

pany,  or  to  be  acquired  by  it  daring  the  term  of  this  mort- 
gage, "  the  mortgage  covers  electrical  appliances  which  had 
been  already  purchased  but  which  were  not  accepted  and 
paid  for  until  after  its  execution ;  and  also  an  extension  of 
the  track  for  which  right-of-way  had  been  procured  and 
surveyed,  although  the  track  was  constructed  by  another 
company  which  subsequently  bought  out  the  mortgagor.— 
Hinchman  v.  Point  Defiance  Ry,  Co 349 

2.  Same.  The  mortgagee  of  a  street  railway  with  all  its  appli- 
ances is  not  entitled  to  a  lien  upon  property  purchased  by 
a  subsequent  company  which  had  bought  the  mortiraged 
property  and  operated  it  in  connection  with  another  railway 
line,  when  such  after  acquired  property  was  not  within 
the  contemplation  of  the  mortgage,  and  was  not  purchased 
until  after  the  mortgagor  had  parted  with  the  ownership 

of  its  portion  of  the  road. — Id 349 

3.  Unrecorded  Chattel  Mortgage — What  Parties  Affected  by  No- 
tice. A  mortgagee  of  a  subsequent  purchaser  of  personal 
property  who  takes  with  notice  that  there  is  an  unrecorded 
mortgage  on  the  property  is  not  protected  by  Gen.  Stat., 
§  1648,  which  provides  that  mortgages  of  personal  property 
shall  be  void  as  against  creditors  of  the  mortgagor,  or  subse- 
quent purchasers  and  incumbrances  of  the  property  for 
value  and  in  good  faith,  unless  it  is  recorded. — Id 349 

4.  Same— Subsequent  Purchasers.    A  chattel  mortgage,  although 
not  verified  and  recorded  as  required  by  Gen  Stat.,  H648. 

is  not  void  as  to  subsequent  purchasers,  who  take  with  no- 
tice of  its  existence. — Mendenhall  v.  Kratz 4o3 

5.  Description  of  Goods.  The  location  of  chattels  mortgaged 
need  not  be  stated  in  the  mortgage,  if  they  are  otherwise 
sufficiently  described. — Id 453 

See  Constitutional  Law,  10;  Fbaudulemt  Convey- 
ances, 1 ;  Landlord  and  Tenant,  1 ;  Liens  ;  Sale,  6. 

COMMUNITY  PROPERTY.    See  Conflict  op  Laws,  1;  Db- 

SCENT   AND    DiSTBIBCTION ;     FrAUDS,    STATUTE    OF,    3; 

Homestead,  1 ;  Husband  and  Wife,  1-7;  Judgment, 
1,2;  Mortgages,  6. 

CONFLICT  OF  LAWS. 

1.  Individual  Debt  Contracted  in  Another  State  —  Enforcement 
Against  Community  Property.    A  judgment  rendered  in  this 
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CONFLICT  OF  LA WS  —  Continued. 

state  upon  a  debt  created  in  the  State  of  Wisconein,  which, 
by  the  laws  of  that  state,  was  the  separate  individual  debt 
of  the  husband,  and  enforcible  only  against  his  separate 
property,  cannot  be  satisfied  oat  of  community  real  prop- 
erty acquired  by  husband  and  wife  in  this  state  long  after 
the  debt  arose.  (La  Selle  v.  Woolery,  U  Wash.  337,  ovtsr- 
ruled). — La  Selle  v.  Woolery 70 

2.  Lex  Lf)ci  Contractus  — Lex  Fori.  The  law  of  the  place  where 
the  contract  was  made  must  govern  in  determining  the 
character,  construction  and  validity  of  such  contract; 
while  the  law  of  the  place  where  suit  is  instituted  upon  the 
contract  governs  as  to  the  nature,  extent  and  form  of  the 
remedy. — Id 70 

CONSTITUTIONAL  LAW. 

1.  Liability  of  Railroads  for  Killing  Stock.  A  statute  providing 
that  a  railroad  company  shall  be  subject  to  a  penalty  of 
double  the  value  of  stock  killed  by  collision  with  its  trains,  in 
case  of  failure  to  notify  the  owner  within  forty-eight  hours 
thereafter,  is  unconstitutional,  on  the  ground  that  it  renders 
the  company  liable  whether  negligent  or  not,  and  whether 
or  not  it  had  knowledge  of  the  act,  and  regardless  of  whether 
or  not  the  owner  was  at  fault  or  had  knowledge  of  the  kill- 
ing.— Jolliffe  V.  Brown 155 

2.  Same.  There  being  no  obligation  upon  railroad  companies 
to  fence  their  rights-of-way,  a  statute  imposing  a  penalty  for 
the  killing  of  stock  is  unconstitutional. — Id 155 

3.  Same — Attorney's  Fees.  An  act  providing  for  an  attorney's 
fee  to  plaintiff  in  case  of  recovery  against  a  railroad  com- 
pany for  the  killing  of  stock  is  unconstitutional,  where  it  is 
not  in  the  nature  of  a  penalty  for  failure  to  perform  a 
statutory  duty,  when  the  statute  does  not  provide  for  pay- 
ment of  a  like  fee  by  plaintiff  in  case  he  should  be  unsuccess- 
ful.—/d 155 

4.  Same— When  Law  Valid  in  Part.  A  section  of  an  act  pro- 
viding that,  in  actions  for  injuries  to  stock  occasioned  by 
collision  with  moving  trains,  proof  that  the  railroad  track 
was  not  fenced  so  as  to  turn  stock,  shall  be  prima  facie  evi- 
dence of  negligence,  merely  establishes  a  rule  of  evidence, 
and  is  independent  of  other  sections  of  the  same  act  which 
are  unconstitutional  for  the  reason  that  they  improperly 
impose  a  penalty  and  attorney  fees  upon  a  railroad  company 

for  the  killing  of  stock. — Id 155 
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CONSTITUTIONAL  LAW  —  Continued. 

5.  Law  Impairing  Obligation  of  Contracts — Payment  of  War- 
rants,  A  law  providing  for  the  diversion  of  a  fund  out  of 
which  a  warrant  was  to  he  paid  in  the  order  of  its  issuance 
is  invalid  as  to  any  warrants  issued  prior  to  its  passage,  on 
the  ground  that  it  would  impair  the  obligation  of  a  contract. 
— Eidemiller  v.  Tacoma 376 

6 n  Same  —  Penalty  Upon  Tenant  for  Wrongful  Detainer,  The 
act  of  March  7,  1891,  imposing  certain  penalties  upon  any 
tenant  who  wrongfully  continues  in  possession  of  premises 
after  a  violation  on  his  part  of  the  terms  of  a  lease,  is  ap- 
plicable to  contracts  entered  into  before  its  passage,  al- 
though the  penalties  are  increiised  by  the  later  law,  as  it 
comes  under  the  rule  that  a  change  in  the  remedy  incident 
to  existing  contracts  may  be  made  without  affecting  rights 
thereunder. —  Woodivard  v.  Winekill 394 

7.  Obligation  of  Contracts,  A  legislative  enactment  which  so 
far  affects  the  remedy  subsisting  when  and  where  a  con- 
tract is*  made,  as  substantially  to  impair  and  lessen  the 
value  of  such  contract,  conflicts  with  ^0,  art.  1,  of  the 
Federal  constitution,  providing  that  "no  state  shall  pass 
any  law    .     .     .    impairing  the  obligation  of  contracts." — 

In  re  Heilbron^s  Estate 536 

8.  Prescribing  Rules  of  Evidence  —  Larceny  of  Animals  on 
Range,  No  constitutional  rights  of  defendants  in  criminal 
prosecutions  are  violated  by  the  act  of  March  21, 1895,  pro- 
viding that,  in  prosecutions  for  larceny  under  Penal  Code, 
§52,  where  the  animal  alleged  to  have  been  stolen  was  per- 
mitted to  run  on  the  range,  proof  of  i)Osse88ion  of  the 
animal  by  the  person  accused  of  stealing  the  same  shall  be 
prima  facie  evidence  that  he  acquired  possession  thereof 
recently,  and  shall  have  the  effect  of  throwing  on  him  the 
burden  of  explaining  such  possession. — State  v.  Kyle 550 

9.  Delegation  of  Porver  —  Powers  of  Cities  of  First  Class,  Power 
to  provide  a  tribunal  and  clothe  it  with  authority  to  contest 
election  cases  is  not  implied  in  the  grant  of  authority  by  art. 
11,  §  10,  of  the  constitution,  to  cities  of  the  first  class  to 
frame  charters  for  their  own  government. — State,  ex  rel. 
Faivcett,  v,  Superior  Court 604 

10.  Obligation  of  Contracts.  An  act  giving  farm  laborers  priority 
over  all  other  liens  upon  crops  which  they  have  assisted 
in  raising  is  not  unconstitutional  as  impairing  the  obligation 
of  contracts,   although  the  crop  had  been  mortgaged  in 
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CONSTITUTIONAL  LAW  —  Continued. 

advance  of  the  labor  thereon,  where  Buch  act  was  in  force 
at  the  time  of  the  execution  of  the  mortgage,  and  must 
therefore  have  entered  into  and  formed  a  part  dt  the  con- 
tract.— Sitton  v.  Duhois 624 

See  Criminal  Law,  11;  Municipal  Corporations,  6-8; 
Office  AND  Officer,  2;  Rape;  Schools  and  School 
Districts;  Statutes,  2,  6;  Trial,  10. 

CONTEMPT. 

1.  What  Constitutes —  Refusal  to  Deliver  Assets  to  Receiver.  Dis- 
obedience of  an  order  requiring  a  party  to  pay  over  to  a 
receiver  funds  in  his  possession  alleged  to  belong  to  a  part- 
nership for  which  the  receiver  had  been  appointed,  does  not 
constitute  contempt  of  court,  where  the  conrt  acted  without 
jurisdiction  in  making  the  order. — State,  ex  rel.  EvanSj  v. 
Winder 114 

2.  Order  Appealable.  An  order  adjudging  a  person  guilty  of 
contempt  of  court  is  appealable,  under  Code  Proc,  §791. — 
State,  ex  rel.  Olson,  v.  Allen 684 

,3.  Sufficiency  of  Affidavit  as  Basis  of  Proceedings,  The  viola- 
tion of  an  order  of  a  court  to  produce  certain  books  belong- 
ing to  a  bank  for  which  a  receiver  had  been  appointed,  is 
not  subject  to  punishment  for  contempt,  although  com- 
mitted by  the  president  of  the  bank,  where  the  affidavit 
used  as  a  basis  for  the  contempt  proceedings  fails  to  show 
that  it  was  within  the  power  of  the  party  prosecuted  to 
comply  with  the  order. — Id 684 

4.  Same  —  Not  Cured  by  Subsequent  Proof.  The  fact  that  proof 
subsequently  introduced  upon  the  trial  tends  to  show  that 
one  charged  with  contempt  of  court  had  books  in  his  pos- 
session which  he  was  ordered  to  produce,  but  that  he  vio- 
lated the  order,  is  immaterial  when  such  fact  is  not  sufficiently 
shown  by  the  affidavit  used  as  a  basis  for  the  proceeding. — 
Id 684 

CONTINUANCE. 

Right  to  on  Appearance  of  Defendants  Subsequently  Served.  The 
subsequent  appearance  of  another  defendant  after  issues 
have  been  joined  and  the  case  set  for  trial  as  to  some  of  the 
defendants  upon  whom  prior  service  had  been  had,  will  not 
entitle  the  latter,  under  Code  Proc.,  §  177,  to  have  the  case 
delayed  for  the  making  up  of  issues  as  to  the  defendant  sub- 
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OONTINUANOE  —  Continued. 

sequently  appearing. — National  Bank  of  Commerce  v.  Gal- 
land  502 

See  Criminal  Law,  4, 10-12. 

CONTRACTS. 

Illegality  —  Pleading  and  Proof.  Evidence  to  establish  the 
illegality  of  a  contract  upon  which  an  action  is  founded,  can- 
not be  introduced  by  a  defendant  who  has  not  put  the  matter 
in  issue  by  pleading  \l,—Maitland  v.  Zanga 92 

See  Conflict  of  Laws,  2;  Constftutional  Law,  5-7,  10;  ' 
Corporations,  1,  2,  4,  5;    Limitation  of  Actions; 
Specific  Performance. 

CORPORATIONS. 

1.  Stock  Notes  —  Consideration,  Promissory  notes  given  to 
cover  subscriptions  to  the  capital  stock  of  a  corporation  are 
based  upon  a  valid  consideration,  when  the  subscriptions  are 
legally  enforceable. — Hardin  v.  Sweeney 129 

2.  Corporate  Agents  —  Extent  of  Authority  —  Estoppel  of  Stock- 
holder. A  stockholder  of  a  corporation,  who  deals  with  its 
agent,  is  presumed  to  know  the  scope  of  the  agents  authoi^ 
ity,  and  cannot  set  up  in  defense  of  his  contract  with  the 
corporation  conditions  limiting  his  liability,  which  the  agent 
had  no  authority  to  enter  into. — Id 129 

3.  Insolvent  Corporation  —  Assignment.  An  insolvent  corpora- 
tion in  this  state  may  make  a  common-law  assignment, 
although  it  cannot  make  a  statutory  assignment — Cerf, 
Schloss  &  Co.  V.  WaUace 249 

4.  Contract  of  Suretyship.  A  lumber  company  which  is  em- 
powered by  its  charter  to  carry  on  the  manufacture  and  sale 
of  lumber  in  its  various  forms,  including  everything  con- 
nected with  the  manufacture  and  sale  of  lumber,  and  to  do 
anything  and  all  kinds  of  business  allowed  to  corporations 
by  the  laws  of  the  state,  is  authorized  to  become  surety 
upon  the  bond  of  a  contractor  to  whom  it  furnishes  build- 
ing material,  when  such  is  the  custom  of  manufacturers  of 
lumber  in  the  same  locality. — Wlieeler,  Osgood  d:  Co,  v. 
Everett  Land  Co 630 

5.  Same  —  Consent  of  Directors,  The  fact  that  a  bond  has  been 
executed  by  a  corporation  without  the  direct  authority  of  a 
resolution  of  its  board  of  trustees  will  not  invalidate  the 
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bond,  wLen  it  appears  that  a  majority  of  the  trustees  were 
in  consultation  about  it  prior  to  its  execution  and  consented 
thereto.— Jd 630 

See  Negotiable  Instruments,  5. 

COSTS. 

1.  TcLration — Attorney  Fees,  The  right  to  the  statutory  at- 
torney fee  of  fifteen  dollars  in  cases  tried  before  a  jury  is  not 
lost  by  reason  of  the  fact  that  after  a  trial  is  begun,  the  cause 
is  disposed  of  by  the  court  upon  motion  for  a  non-suit  or  by 
directing  a  verdict. — Kimble  v.  Kimble 369 

2.  Same,  In  an  action  at  law  the  court  can  impose  no  costs  by 
way  of  attorney's  fee  excepting  such  as  are  expressly  pro- 
vided by  statute. — Larson  v.  Winder 647 

3.  AjtportionmerU.  The  court  may  apportion  the  costs  when 
some  of  the  causes  of  action  are  of  an  equitable  nature. — 
Churchill  V.  Stephenson 620 

4.  Right  to  —  Tender,  In  an  action  to  set  aside  a  deed,  in 
which  a  tender  of  moneys  paid  on  the  purchase  price  has 
not  been  kept  good,  the  plain tifif  is  not  entitled  to  judgment 
for  costs  upon  a  finding  in  his  favor,  and  a  decree  entitling 
him  to  re-conveyance  on  re*  payment  of  the  moneys  received 
from  defendant. — Fares  v.  Gleason 657 

See  Injunction,  4,5;  Witness,  3. 

COUNTIES. 

1.  Illegality  of  Warrants  —  Admissions  by  County  Commission' 
ers  in  Recitals  in  Resolution,  In  an  action  by  the  holder  of 
a  county  warrant  to  enforce  payment  from  the  county  treas- 
urer, the  plaintiff  may  properly  introduce  in  evidence  a 
resolution  of  the  county  commissioners  declaring  certain 
warrants  invalid  and  providing  for  their  validation,  which 
it  was  proposed  to  do  under  Laws  1895,  p.  44,  but  whose  vali- 
dation had  failed  to  carry,  for  the  purpose  of  showing  that 
such  warrants,  although  prior  in  point  of  time  to  the  one 
in  suit,  were  not  entitled  to  payment  out  of  the  funds  in 
the  county  treasury. —  State,  ex  rel.  Ledger  Pub.  Co. ,  v.  Gloyd      5 

2.  County  Indebtedness — Assignment  of  Taxes.  The  county 
commissioners  cannot  assign  a  portion  of  the  delinquent 
taxes  of  any  year  to  a  creditor  of  the  county  in  payment 

of  his  claim. —  State,  ex  rel.  Barton,  v,  Hopkins 59 
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3.  Payment  of  Warrants.  Under  the  statutes  of  this  state 
providing  that  warrants  shall  be  paid  in  the  order  of  their 
dates,  without  regard  to  the  year  in  which  they  were  is- 
sued, those  for  any  particular  year  would  not  be  a  first 
charge  upon  the  revenues  for  that  year. — Id 59 

4.  Cash  Assets  —  Constitutional  Limitation  of  Indebtedness  — 
Computation.  The  cash  assets  of  a  county  may  be  de- 
ducted from  its  outstanding  indebtedness  for  the  purpose  of 
determining  its  amount  within  the  meaning  of  the  consti- 
tutional provision  on  the  subject  of  indebtedness. — Id 59 

5.  Same —  Unpaid  Taxes.  In  computing  the  cash  assets  of  a 
county  for  the  purpose  of  making  deductions  from  the 
amount  of  its  indebtedness,  not  only  the  taxes  levied  for  the 
current  year,  but  unpaid  delinquent  taxes  constitute  a  part 

of  the  cash  assets  of  the  county  until  the  lien  of  the  tax 
has  been  merged  in  a  sale  of  the  property. — Id 59 

6.  Bonded  Indebtedness  —  Effect  on  Limit  for  Ordinary  Ex- 
penses. The  submission  to  the  voters  of  a  county  of  the 
question  of  the  issuance  of  bonds  for  the  purpose  of  erect- 
ing a  court  house  in  an  amount  which,  together  with  the 
outstanding  indebtedness,  should  not  exceed  five  per  cent. 
of  the  assessed  valuation  of  the  property  in  the  county, 
the  county  at  the  time  being  indebted  beyond  the  one 
and  one-half  per  cent,  limit,  shows  a  manifest  intent  that 
the  bonds  to  be  issued  for  the  special  purpose  of  erect- 
ing a  courthouse  should  have  no  relation  to  the  one  and 
one-half  per  cent,  indebtedness  then  owing  by  the  county, 
and  consequently  the  amount  of  such  bonds  constitutes 
no  part  of  the  one  and  one-half  per  cent,  of  indebtedness 
allowed  to  be  incurred  for  ordinary  expenses. — Id 59 

7.  Amount  of  Indebtedness — How  Computed  —  Unpaid  Tojces  as 
Assets.  A  county  auditor  is  not  justified  in  refusing  to  issue 
a  warrant  for  a  duly  audited  and  allowed  claim  against  the 
county,  if  the  cash  on  hand,  together  with  the  amount  of 
uncollected  taxes,  when  deducted  from  the  total  amount 
of  indebtedness,  will  bring  such  indebtedness  within  the 
one  and  one-half  per  cent,  limit  of  the  assessed  valuation  of 
property  in  the  county. — Mullen  v.  Sackett 109 

8.  County  Treasurer — Liability  for  Money  Deposited  in  Bank. 
Under  the  constitution  and  statutes  of  this  state  a  county 
treasurer  is  held  strictly  accountable  for  all  public  funds 
coming  into  his  hands,  and  the  exercise  by  him  of  ordinary 
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care  in  the  selection  of  banks  in  which  to  deposit  such 
funds,  will  not  excuse  him  from  fully  accounting  for  the 
moneys  deposited  therein,  in  case  of  the  subsequent  insol- 
vency of  the  banks,  even  if  the  county  has  not  provided 
him  with  a  suitable  and  safe  place  in  which  to  keep  its 
funds.— jPatrc/iiW  v.  Hedges .   1 17 

9.  County  Commissioners — Appeal  from  Orders,  The  right  of 
appeal  from  any  decision  or  order  of  the  board  of  county 
commissioners,  granted  by  the  general  act  in  relation  to  the 
board  of  county  commissioners,  does  not  extend  to  the  de- 
cisions of  such  board  when  acting  as  a  board  for  the  equal- 
ization of  taxes  under  the  provisions  of  the  revenue  act  of 
1893,  even  if  the  two  boards  be  considered  as  identical. — 
Olympia  Waterworks  v.  Thurston  Co 268 

10.  Publication  of  Delinquent  Tax  Lists  —  Power  of  Treasurer  to 
Select  Newspaper,  Sec.  96,  Laws  1893,  p.  366,  specially  con- 
fers authority  upon  the  county  treasurer  to  select  the  news- 
paper in  which  to  publish  the  delinquent  tax  list  of  the 
county,  and  such  section  necessarily,  to  that  extent,  repeals 
the  provisions  of  Gen.  Stat.,  $2936,  authorizing  the  county 
commissioners  to  contract  for  the  official  publication  of  all 
notices. — State j  ex  rel,  Whatcom  County ,  v,  Purdy 343 

11.  County  Commissioners — Bonds — Approval.  County  commis- 
sioners are,  by  the  giving  of  a  proper  bond,  entitled  to 
hold  the  office  and  to  discharge  its  duties,  including  the  selec- 
tion of  the  list  of  jurors,  although  the  clerk  of  the  superior 
court  of  the  county  who,  under  Laws  1893,  p.  177,  is  charge- 
able with  the  duty  of  passing  upon  the  sufficiency  of  the 
bonds  may  have  merely  indorsed  thereon  that  such  bonds 
were  '*  approved  as  to  sufficiency  of  sureties.'' — State  v. 
Bokien 403 

12.  County  Treasurer — Powers — Transfer  from  General  to  Salary 
Fund.  Laws  1889-90,  p.  314,  $36,  authorizing  the  county 
treasurer  in  case  the  salary  fund  should  prove  insufficient 
for  payment  of  salaries  of  county  officers,  to  transfer  from 
said  fund  to  the  general  county  fund  such  sums  as  may  be 
necessary  to  pay  said  salaries  as  they  become  due,  cannot 
be  confined  to  moneys  in  the  general  fund  not  otherwise 
appropriated,  but  applies  to  any  moneys  which  may  be  in 
that  fund,  although  warrants  may  have  been  drawn  thereon 
prior  to  such  transfer. — Spokane  &  Eastern  Trust  Co.  v. 
Lavigne 681 
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See  Garnishment,  4-6;  Schools  and  School  Districts; 
Taxation,  5. 

COURTS. 

Jurisdiction  —  Contested  Election  of  Councilman — Quo  War- 
ranto, The  jurisdiction  to  entertain  quo  warranto  to  de 
termine  who  is  entitled  to  the  office  of  coancilman  of  a 
city,  under  art.  4,  §6  of  the  constitution,  providing  that  the 
superior  court  shall  have  original  jiirisdictioa  of  all  proceed- 
ings in  which  jurisdiction  shall  not  have  heen  by  law 
vested  exclusively  in  some  other  court,  is  not  ousted  by  Gen. 
Stat.,  ^634,  providing  that  the  city  council  shall  judge  of 
the  qualifications  of  its  members  and  of  all  election  returns, 
as  the  latter  statute  affords  merely  a  cumulative  remedy. — 
State,  ex  reL  Blake,  v.  Morris 262 

See  Contempt,  1 ;  Elections  and  Voters,  2 ;  Mandamus, 
2;  Prohibition,  Writ  or,  2. 

CREDITORS^  BILL. 

Effect  Upon  Parties  Not  Within  Jurisdiction.  Notice  by  the  de- 
fendant in  an  action  in  this  state  to  the  plaintiff  that  the 
debt  claimed  by  plaintiff  is  the  subject  of  another  action  in 
a  foreign  state  against  the  same  defendant  imposes  no  obliga- 
tion on  plaintiff  to  appear  in  the  foreign  court  and  defend 
the  action  there. — State,  ex  rel.  National  Bank,  v.  Superior 
Court 686 

See  Abatement  and  Revival,  2. 

CRIMINAL  LAW. 

1.  Evidence  of  Other  Crimes,  In  a  prosecution  for  rape,  it  is 
error  to  admit  in  evidence  over  objection,  testimony  of  a 
conversation  had  with  defendant,  in  which  he  was  alleged  to 
have  said,  referring  to  the  prosecutrix,  '*  I  suppose  you  want  . 
to  get  me  in  the  same  trouble  with  that  old  lady  as  you 
did  with  the  little  girl/'  and  to  permit  the  witness  to  an- 
swer the  further  question,  "whether  or  not  that  trouble 
with  the  little  girl,  referred  to  in  that  conversation,  related 
to  some  sexual  matter  between  himself  and  the  little  girl.'* 

— State  V.  Thompson 285 

2.  Conduct  of  Trial — Argument  of  Counsel,  The  mere  calling 
attention  to  how  the  defendant  looks,  by  the  prosecuting 
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attorney  in  his  argument  to  the  jury,  does  not  overstep  the 
limits  of  fair  debate  and  constitute  prejudicial  misconduct. 
— State  V,  Bokien : 404 

3.  Same,  No  valid  objection  can  be  made  to  remarks  of  counsel 
on  evidence  that  has  been  admitted  by  the  court,  although 

it  was  improperly  admitted. — Id 403 

4.  Continuance  — Indorsement  of  Additional  Witnesses  on  Infor- 
mation. The  court  may  permit  the  indorsement  of  names 
of  additional  witnesses  on  the  information  during  the  course 
of  the  trial,  in  furtherance  of  justice,  which  a(*tion,  in  case 
of  surprise,  would  entitle  defendant  to  a  reasonable  continu- 
ance for  the  purpose  of  meeting  the  unexpected  evidence. — 

Id 408 

5.  Evidence  of  Other  Crimes.  In  a  prosecution  for  obtaining 
goods  under  false  pretences  by  the  giving  of  a  check  upon 
a  bank  in  which  the  defendant  had  no  funds,  it  is  error  to 
allow  the  prosecution  to  introduce  testimony  of  other  checks 
having  been  given  by  defendant  to  other  persons  when  he 
had  no  funds  on  deposit. — Id 403 

6.  Permitting  Weapons  and  Clothing  irC  Evidence  to  Be  Taien 
to  Jury  Room.  In  a  prosecution  for  murder,  the  clothing 
worn  by  deceased  at  the  time  he  was  shot,  and  the  gun  with 
which  the  shooting  was  done,  are  admissible  in  evidence, 
and  may  properly  be  taken  by  the  jury  to  their  room,  when 
they  retire  to  consider  their  verdict. — State  v.  Cushing. .   . .  627 

7.  Venue  — Larceny.  The  stealing  ot  neat  cattle  may  be  prose- 
cuted either  in  the  county  where  the  property  was  first  taken 
or  in  the  county  into  which  it  was  brought  by  the  thief, 
under  Code  Proc,  $1195,  authorizing  the  prosecution  of 
larceny  either  in  the  county  where  committed  or  in  the  one 
into  which  the  stolen  property  is  taken. — State  v.  Kyle 550 

8.  Instructions — False  Testimony.  The  failure  of  the  court  to 
insert  the  word  **  wilfully  '*  before  "  falsely,"  in  charging 
as  to  the  effect  upon  the  credibility  of  a  witness  who  has 
testified  falsely  as  to  a  material  fact,  does  not  constitute 
reversible  error,  as  a  witness  does  not  testify  falsely  unless 

he  makes  a  wilfull  misstatement, — Id 550 

9.  'Misspelling  Names  of  Wit  nestles  on  Information — Admissibility 
'of  Tlieir  Testimony.  The  misspelling  of  the  names  of  wit- 
nesses for  the  state  as  indorsed  upon  the  indictment,  does 

46— U  WASH 
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not  require  the  exclusion  of  their  testimony,  where  they 
testified  at  the  preliminary  examination  and  were  called  and 
sworn  in  open  court  before  the  commencement  of  the  trial, 
as  the  only  object  of  the  statute  requiring  the  indorsement 
of  the  names  of  the  state's  witnesses  upon  the  indictment  is 
to  guard  against  surprise. — State  v.  EveriU 574 

10.  Same  — Continuance,  The  overruling  of  a  motion  by  defend- 
ant in  a  criminal  prosecution  for  a  continuance  becaase  of 
the  misspelling  of  the  names  of  witnesses  for  the  state  as 
indorsed  upon  the  indictment  is  not  sufficient  to  base  error 
upon,  in  the  absence  of  a  showing  that  defendant  was  sur- 
prised and  misled. — Id 574 

11.  Continuance  for  Absent  Witnesses — Admissions  by  the  State. 
Code  Proc,  §3S8,  providing  for  the  avoidance  of  an  appli- 
cation for  a  continuance  on  the  ground  of  absent  witnesses 
by  an  offer  by  the  adverse  party  to  admit  that  the  absent 
witness  would  testify  as  set  out  in  the  application,  is  not 
unconstitutional  as  to  witnesses  without  the  state  whose 
attendance  the  court  cannot  compel,  for  as  to  such  witnesses 
the  appellant  would  only  have  the  right  to  take  their  depo- 
sitions, and  such  an  admission  would  be  of  as  much  benefit 

as  a  deposition. — State  v.  HtUchinson 580 

12.  Same — Diligence.  An  application  for  a  continuance  on  the 
ground  of  absent  witnesses  is  properly  denied  where  the 
applicant  makes  no  sufficient  showing  of  diligence  to  pro- 
cure their  attendance. — Id 580 

13.  Record  on  Appeal  — Remarks  of  Counsel.  Remarks  of  coun- 
sel cannot  be  reviewed  on  appeal,  though  set  forth  in  an 
affidavit  included  in  the  statement  of  facts,  when  the  cer- 
tificate of  the  court  to  the  statement  does  not  attempt  to 
certify  that  the  things  alleged  in  the  affidavit  occurred  at 
the  trial. — State  v.  McOonigle 6W 

14.  Former  Acquittal.  The  fact  that  a  defendant  has  been  dis- 
charged before  verdict  upon  a  prosecution  for  larceny  of 
certain  property  by  fraudulently  and  falsely  personating 
another  is  not  a  bar  to  a  subsequent  prosecution  for  obtain- 
ing the  property  under  false  pretenses,  when  the  first  dis- 
charge resulted  from  a  variance  between  the  information 

and  the  proof. — State  v.  Reiff. *G6i 

• 

15.  Same.    The  constitutional   prohibition   against  placing  a 

person  twice  in  jeopardy  for  the  same  offense  is  not  violated 
by  a  second  prosecution  of  one  for  a  seimrate  and  distinct 
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offense  baaed  upon  a  different  statute,  the  penalty  pre- 
scribed for  the  violation  of  which  is  different  from  that  im- 
posed hy  the  statute  under  which  the  first  information  was 
laid,  although  the  acts  upon  which  the  two  prosecutions 
are  based  may  have  been  the  same. — Id 664 

See  Assault  ;  Constitutional  Law,  8 ;  Embezzlement  ; 
False  Pbetenses;  Homicide;  Indictment  and  In- 
formation ;  Interpreter  ;  Jury,  3, 4 ;  Larceny  ;  Mu- 
nicipal Corporations,  2;  Rape  ;  Statutes,  1;  Trial, 
3 ;  Witness,  8. 

DAMAGES. 

1.  HabetM  Corpus  Proceedings — Recovery  of  Expense  of  Action. 
— A  x>arty  who  successfully  brings  an  action  for  the  custody 
of  a  child  in  habeas  corptM  proceedings,  cannot  subsequently 
bring  an  other  action  to  recover  the  expenses  incident  to  the 
first  case. — Lovell  v.  House  of  the  Good  Shepherd 211 

2.  Excessive  Damages.  The  fact  that  the  damages  awarded  by 
the  jury  in  actions  for  the  recovery  of  damages  are  in  a 
larger  amount  than  the  appellate  court  would  have  deemed 
justified  is  not  a  sufficient  fact  to  warrant  the  court  in 
setting  aside  the  verdict  for  excessive  damages,  but  it  must 
appear  that  the  damages  were  awarded  through  passion  or 
prejudice  on  the  part  of  the  jury. — Speck  v,  Oray 589 

3.  Same — Action  of  Crim.  Con.  A  verdict  for  $15,000  in  an 
action  by  a  husband  for  the  seduction  of  his  wife  and  the 
alienation  of  her  affections  will  not  be  deemed  so  excessive 
on  appeal  as  to  warrant  the  granting  of  a  new  trial,  where 
the  evidence  shows  that  the  plaintiff  and  his  wife  were  re- 
spectable people,  that  she  was  a  school  teacher  and  re- 
ceived good  wages  as  such,  that  plaintiff  was  a  lawyer  and 
had  been  elected  prosecuting  attorney  and  that  the  rela- 
tions existing  between  them  prior  to  the  advent  of  defend- 
ant, were  cordial,  friendly  and  affectionate. — Id 589 

See  Eminent  Domain,  2, 4 ;  Estoppel,  1 ;  Evidence,  10 ; 
Sheriffs  and  Constables,  2;  Trover  and  Conver- 
sion. 

DAMNUM  ABSQUE  INJURIA.    See  Surface  Water. 

DEMAND.    See   Negotiable    Instruments,  2;    Vendor    and 
Purchaser. 
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DEPOSIT  IN  COURT.    See  Gabnibhmekt.  2,  8. 

DEPOSITIONS. 

1.  Publication  —Neceasity  of  Notice.  Notice  of  motion  to  pub- 
lish depositions  is  not  necessary,  as  Code  Proc.,  $82J, 
requiring  notice  of  motions  to  the  adverse  party  is  not  ap- 
plicable to  motions  which  cannot  be  contested. — Menden- 
hallv.Kratz 453 

2.  Effect  of  Amending  Complaint  Subsequent  to  Depotitiom 
Taken.  That  the  complaint  is  amended  after  a  deposition 
is  taken  will  not  be  sufficient  to  exclude  it,  if  it  is  upon 
and  pertinent  to  the  issues  raised  by  the  amended  com- 
plaint.—/d 463 

3.  Opening  Depositions  Prior  to  Publication,  Depositions 
opened  by  the  clerk  by  mistake  but  at  once  sealed  up  and 
kept  in  his  custody  until  regularly  ordered  to  be  published 
by  the  court,  may,  within  the  discretion  of  the  court,  be 
used  upon  the  trial. — Id 453 

DESCENT  AND  DISTRIBUTION. 

Descent  of  Community  Property — Death  of  Child  after  Parent 
—  Who  Inherits  Child's  Portion,  Under  the  statutes  of  this 
state  providing  for  the  descent  of  community  property,  one 
half  of  which  shall  go  to  the  survivor  and  the  other  half  to 
the  children,  the  portion  received  by  any  child,  whether 
real  or  personal,  will,  on  its  decease,  descend  to  its  brothers 
and  sisters  and  not  to  the  surviving  parent. — In  re  FoH*s 
Estate 10 

See  Husband  and  Wife,  5. 

DISCOVERY. 

Interrogatories  of  Adverse  Party — Admissibility  in  Evidence. 
Answers  to  interrogatories  propounded  under  Code  Proc., 
$$  1661  et  seq.  cannot  be  put  in  evidence  by  the  party  who 
framed  the  answers. — Moore  v.  Palmer 134 

DIVORCE.    See  Venue  in  Civil  Cases. 

ELECTIONS  AND  VOTERS. 

1.  Contests — Right  to  Quo  Warranto.  The  determiuation  by  a 
city  council  as  to  the  qualification  of  a  councilman  under 
a  statute  providing  that  the  city  council  shall  judge  of  the 
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qualifications  of  its  members,  merely  establishes  &  prima 
facie  right  in  the  snccessfal  party,  and  does  not  prevent 
a  sabseqaent  proceeding  by  quo  warranto  in  the  superior 
court,  where  the  council  has  not  passed  any  ordinance  or 
made  any  provision  for  the  carrying  on  or  determining  of 
such  contests. — StctUj  ex  rel,  Blake,  v.  Morris 262 

2.  Superior  Courts — Jurisdiction  over  City  Election  Contests. 
Jurisdiction  of  the  superior  court  does  not  extend  to  a  con- 
test of  the  election  of  a  city  officer,  in  the  absence  of  any 
statute  providing  for  such  contest,  although  by  art.  4,  $6,  of 
the  constitution  the  court  is  given  original  jurisdiction  in 
all  cases  in  equity  and  for  such  special  cases  as  are  not 
otherwise  provided  for,  and  in  all  cases  and  proceedings  in 
which  jurisdiction  shall  not  have  been  by  law  vested  exclus- 
ively in  some  other  court. — State,  ex  rel.  Fawcett,  v.  Superior 
Court 604 

Pee  Constitutional  Law,  9;  Courts. 

EMBEZZLEMENT. 

Employer  and  Employee  in  Relation  of  Debtor  and  Creditor.  One 
who  is  employed  as  the  driver  of  a  laundry  wagon  under 
a  contract  which  charges  him  instead  of  the  patrons  with 
all  the  work  brought  in  and  permits  the  driver  to  make  the 
collections,  retaining  for  himself  22  per  cent,  of  the  amount 
due  for  laundry  work  brought  in,  and  making  him  person- 
ally responsible  for  failure  to  collect  moneys  from  patrons 
whom  he  had  trusted,  stands  in  the  relation  of  a  debtor, 
and  upon  failure  to  turn  in  moneys  collected,  cannot  be 
prosecuted  for  embezzlement  as  an  agent  for  Inre.^State  v. 
Covert : 662 

EMINENT  DOMAIN. 

1.  Condemnation  Proceedings  —  Right  to  Abandon.  Where  pos- 
session of  land  has  been  taken  upon  the  institution  of  pro- 
ceedings for  its  condemnation  under  the  right  of  eminent 
domain,  the  proceedings  cannot  be  afterwards  dismissed,  at 
any  stage  of  the  proceedings,  by  the  one  seeking  the  ap- 
propriation, unless  at  the  same  time  an  abandonment  of 
possession  is  also  tendered. — Bellingham  Bay,  etc,  Co,  v. 
Strand 144 

2.  Same — Judgment.  Where  land  has  been  appropriated  prior 
to  the  rendition  of  judgment  the  proper  judgment  in  con- 
demnation proceedings  is  one  for  tlie  damages  found  and  an 
award  of  execution  for  its  collection. — Id 144 
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3.  Same  —  Estoppel  to  Raise  Title.  In  condemnation  proceed- 
ings, when  no  issue  as  to  title  has  been  raised,  and  the  only 
question  before  the  jury  is  as  to  the  amount  of  the  damages, 
the  petitioner  in  the  condemnation  proceedings  is  estopped 
from  raising  the  question  of  title  in  the  appellate  court, 
although  the  question  may  have  been  raised  upon  the  cross- 
examination  of  a  witness. — Id 144 

4.  Comperuaiion  —  Value  of  Improvements.  The  appropriation 
of  land  under  condemnation  proceedings  will  not  entitle 
the  owner,  in  the  award  of  damages  subsequently  made,  to 
a  judgment  including  the  value  of  houses  erected  on  the 
land  by  the  appropriator  prior  to  the  rendition  of  judg- 
ment in  the  condemnation  proceedings. — Id 144 

See  Interest,  1. 

EQUITY. 

1.  Equitable  Action  —  Trial  by  Jury  —  Sufficiency  of  Verdict. 
Where  an  equity  case  is  tried  before  a  jury,  and  its  verdict 
is  a  determination  of  the  entire  issue,  judgment  should  be 
rendered  in  accordance  therewith,  when  no  findings  of  fact 
have  been  made  by  the  court  and  when  the  verdict  has  not 
been  set  aside  as  contrary  to  the  evidence. — Roberts  v.  Sabin .    35 

2.  Laches.  All  rights  under  an  agreement  by  one  having  a 
government  contract  to  give  another  an  interest  therein  on 
condition  that  the  latter  should  give  the  former  a  bond  to 
secure  him  to  a  certain  extent  from  loss  under  the  contract, 
is  lost  by  a  delay  by  the  latter  to  tender  a  good  bond  for 
more  than  two  years  after  the  rejection  of  an  insufficient 
bond  offered  bv  him. — Cantara  v.  BlackweU 2W 

3.  Parties  to  Foreclosure.  A  part  of  the  bondholders  may 
maintain  an  action  to  foreclose  a  trust  deed  securing  the 
bonds,  where  there  are  numerous  bondholders  residing  at  a 
distance  who  are  unknown  to  plaintiffs,  under  Code  Proc., 
^  144,  which  provides  that  when  the  question  is  one  of  com- 
mon or  general  interest  to  many  persons,  or  the  parties  are 
numerous,  and  it  is  impracticable  to  bring  them  all  before 
the  court,  one  or  more  may  sue  for  the  benefit  of  the  whole. 
^Clay  V,  Selah  VaUey  Irrigation  Co 543 

See  Appeal,  3,  14;  Costs,  3,  4. 
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ESTOPPEL. 

1.  Acceptance  of  BenefiU  Under  Covenant  of  Warranty  —  Action 
for  Breach.  Where  a  grantee  in  a  deed  avails  himself  of  the 
covenants  of  warranty  in  the  deed  to  receive  benefits  there- 
under, he  is  estopped  from  maintaining  an  action  for  dam- 
ages for  breach  of  such  covenants. — Smitheon  Land  Co,  r. 
Brautigam 89 

2.  Mortgages  —  Execution  by  Husband  as  Unmarried  Man,  One 
who  executes  a  mortgage  representing  himself  to  be  a  single 
man  is  estopped  from  denying  its  validity  on  the  ground  of 
his  marriage  and  the  failure  of  his  wife  to  join  therein. — 
Canadian,  etc..  Trust  Co,  v.  Bloomer 491 

3.  Defense  in  All  Actions,  Matter  by  way  of  estoppel  is  avail- 
able as  a  defense  in  an  action  at  law  as  well  as  one  in 
equity. — Sweeney  v.  Pacific  Coast  Elevator  Co 662 

4.  Acquiescence.  A  surety  upon  a  building  contractor's  bond 
is  not  released  from  liability  by  reason  of  alterations  in  the 
specifications  after  the  execution  of  the  bond,  when  the 
bond  referred  to  the  specifications  which  in  terms  permitted 
the  making  of  alterations,  and  when  the  surety,  with  knowl- 
edge of  the  proposed  changes,  agreed  to  furnish  the  neces- 
sary mill  work  therefor. —  Wheeler,  Osgood  <t  Co,  v,  Everett 
Land  Co 630 

See  Appeal,  17 ;  Assignment  for  Benefit  of  GREDrroRS, 
1;  Eminent  Domain,  3;  Husband  and  Wife,  2,  4; 
Municipal  Corporations,  15;  Pleading,  2;  Sale,  6; 
Taxation,  1. 

EVIDENCE. 

1.  Parol  Testimony  to  Supplement  Record  —  Vacation  of  Street. 
It  is  competent  to  establish  the  giving  of  notice  of  an  appli- 
cation for  the  vacation  of  a  street  by  parol  proof,  when 
the  records  are  silent  on  the  matter  of  notice,  but  show  the 
filing  of  the  petition,  that  it  was  contested,  and,  after  due 
consideration,  granted. — Fouts  v,  Neic  Whatcom 49 

2.  Sufficiency  of  Evidence — Proof  of  Notice  Posted.  Proof  of  the 
posting  of  notices,  made  by  the  person  who  posted  them, 
is  not  overcome  by  the  testimony  of  an  interested  party  that 
he  had  not  seen  such  notices  and  that  he  would  have  been 

likely  to  have  seen  them  if  they  had  been  posted. — Id 49 

3.  JiLdidal  Notice — Payment  of  Tastes. — ^The  court  will  take 
judicial  notice  of  the  fact  that  all  of  the  taxes  upon  the  as- 
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peeament  roll  of  a  coanty  are  never  collected  until  years 
after  they  are  aBsessed. — Mullen  v.  Sackett 100 

4.  Proof  of  Handwriting,  Upon  a  question  as  to  the  genuine- 
ness of  a  signature,  it  is  competent  for  experts  to  make 
comparison  with  admittedly  genuine  signatures  of  the  same 
person  to  papers  which  are  not  otherwise  properly  in  evi- 
dence in  the  case. — Moore  v.  Palmer 134 

5.  Declaration  of  Decedent,  In  an  action  upon  a  promissory 
note  alleged  to  have  been  executed  by  a  decedent,  and  to 
which  the  defense  has  been  set  up  that  it  is  a  forgery,  evi- 
dence of  statements  made  by  decedent  at  about  the  time 
of  the  date  of  the  note  is  admissible  for  the  purpose  ot 
showing  the  improbability  of  his  having  executed  it. — Id. .  134 

6.  Conversations  in  Absence  of  Accused,  Evidence  of  conversa- 
tions had  between  witnesses  in  the  absence  of  defendant, 
are  incompetent. — State  v,  Halbert 306 

7.  Admissibilily  of  Samples,  In  an  action  to  recover  upon  a 
contract  for  the  sale  of  wheat,  which  provided  that  the 
wheat  should  be  merchantable  and  was  to  be  purchased  ac- 
cording to  local  weights  and  grades,  plaintiff  cannot  intro- 
duce samples  of  the  wheat  in  evidence  when  the  term 
*' merchantable,"  as  applied  to  wheat  in  the  locality  of  the 
contract,  had  a  technical  meaning,  and  meant  wheat  of  a 
quality  fit  for  export  and  milling  without  being  mixed  with 
any  better  grain. — Pacific  Coast  Elevator  Co.  v,  Bravinder  .  S15 

8.  Quality  of  Grain — Sufficiency  of  Evidence.  Evidence  by 
farmers  who  had  sold  grain  to  an  elevator  company,  that 
their  grain  was  of  a  good  quality,  and  that  so  far  as  they 
knew  there  was  very  little  shriveled  wheat  in  the  vicinity, 
is  insufficient  to  show  the  quality  of  wheat  in  the  warehouse, 
when  larg^  quantities  of  wheat  had  been  received  into  the 
warehouse  of  which  they  knew  nothing,  and  a  laiige  quan- 
tity had  also  been  shipped  therefrom. — Id 315 

9.  Declarations  in  Absence  of  Party  Interested.  In  an  action 
by  the  alleged  assignee  of  a  note  and  mortgage  to  foreclose 
same,  statements  of  the  mortgagee  that  the  mortgagor  is 
indebted  to  him  on  a  note  and  mortgage,  made  in  the 
absence  of  such  assignee,  are  not  admissible  in  evidence.— 
AUen  V,  Swerdfiger 461 

10.  Withholding  possession  of  Real  Property  —Evidence  of  Rental 
Value.    Although  an  action  for  the  recovery  of  damages  for 
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the  detention  of  premiMs  may  be  in  form  one  for  trespass, 
rental  yalue  is  provable  as  an  element  of  damages,  since, 
under  Code  Proc.,  ^i  214,  5S4,  each  an  action  is  treated  as  if 
it  were  one  of  contract. — Columbia,  etc.,  R.  B.  Co.  v.  Hhto- 
genetic  Med,  Co 475 

11.  Documentary  Evidence  — Organization  of  National  Bank.  A 
certificate  of  the  organization  of  a  national  bank  issued  by 
the  comptroller  of  the  currency  is  competent  evidence  to 
show  t!ie  incorporation  of  the  bank. — National  Bank  of 
Commerce  v.  Oalland 502 

12.  Admissibility  of  Parol.  A  question  asking  a  party  as  to 
what  arrangement  he  had  in  relation  to  getting  his  pay  for 
certain  property  is  properly  excluded  where  a  written  con- 
tract has  already  been  put  in  evidence  covering  the  subject. 

— Olick  V.  Weatherwax 560 

13.  When  Immaterial.  The  exclusion  of  evidence  tending  to 
establish  a  fact  essential  to  the  plaintiffs'  recovery  is  not 
prejudicial  error,  where  the  fact  is  not  disputed. — Id 500 

See  Constitutional  Law,  4, 8 :  Contracts  ;  Counties,  1 
Criminal  Law,  1,  5,6;  Discoveey;  Homicide,  2-5 
Insueange,  1 ;  Judgment,  2,  3;  Logs  and  Loooino,  2 
Negotiable  Instruments,  1,  5;  Partnership,  2 
Pleading,  4;  Principal  and  Agent,  3;  Trial,  6,  7 
Witness,  4. 

EXECUTION.    See  Appeal,  4 ;  Tide  Lands,  2. 

EXEMPTIONS.    See  Homesteads  ;  Statutes,  7 ;  Taxation,  2, 3. 

FALSE  IMPRISONMENT. 

Custody  of  Child  Under  Unwarranted  Judgment,  The  assump- 
tion of  custody  of  a  minor  child,  under  order  of  the  superior 
court  in  a  habeas  corpus  proceeding,  will  not  constitute 
false  imprisonment,  although  the  appellate  court  on  a  re- 
view of  the  habeas  corpus  proceedings  may  reverse  the  judg- 
ment of  the  superior  court  as  erroneous. — Lor  ell  v.  House 
of  the  Good  Shepherd 211 

FALSE  PERSONATION.    See  Criminal  Law,  14. 

FALSE  PRETENSES. 

1.  Description  of  Offense  in  Information.  In  a  prosecution  for 
obtaining  goods  under  false  pretenses  the  information  is 
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sufficient,  if  it  appears  therefrom,  though  not  by  direct  and 
positive  averment,  that  a  party  was  induced  to  part  with 
his  property  by  reason  of  certain  specified  false  pretences. 
—  Stau  V.  Bohien 403 

2.  Character  of  False  Pretense.  The  statute  punishing  the  ob- 
taining of  property  "  by  color  of  any  false  token  or  writing, 
or  any  false  pretense  "  does  not  restrict  the  false  pretense 

to  one  in  the  nature  of  a  **  token  or  writing." — State  r.  Reiff  664 

3.  What  Subject  to  Larceny  by,  A  lady's  beaver  shoulder  cape 
is  the  subject  of  larceny  by  false  pretense,  under  Penal 
Code,  $234,  classifying  as  such  subjects  *'  any  money,  trans- 
fer, note,  bond,  or  receipt,  or  thing  of  value."— Jd 664 

See  Criminal  Law,  5,  14. 
FARM  LABORERS'  LIEN.    See  Liens. 

FISHERIES. 

1.  License,  A  license  to  fish  granted  by  the  fish  commissioner 
under  Laws  1893,  p.  15,  cannot  be  confined  to  any  desig- 
nated locality  but  authorizes  the  licensee  to  fish  anywhere 
in  the  waters  of  the  Columbia  River  and  Puget  Sound,  over 
which  the  state  has  jurisdiction. — StcUe,  ex  rel,  Curry,  r. 
Crawford 373 

2.  Same.  An  applicant  for  a  fishing  license  under  Laws  1893, 
p.  15,  is  entitled  to  a  license  for  one  year,  dating  from  the 
time  of  his  application. — Id 373 

FORCIBLE  ENTRY  AND  DETAINER.    See  Constitutional 
Law,  6;  Landlord  and  Tenant,  3,  4. 

FORMA  PAUPERIS.    See  Appeal,  2L 

FRAUD. 

1.  Fraudulent  Representations  —  Sufficiency  of  Evidence.  In  an 
action  by  the  purchaser  of  land  to  recover  damages  for 
misrepresentation  in  regard  thereto,  a  verdict  for  defend- 
ant will  not  be  disturbed  when  it  appears  from  the  evidence 
that  the  representations  were  in  the  nature  of  opinions,  and 
that  the  purchaser  had  been  upon  the  premises  and  exam- 
ined them  prior  to  purchase. — Baker  v.  Bicknell 29 

2.  Sufficiency  of  Complaint.  A  complaint  in  an  action  for  dam- 
ages for  false  representations  states  a  cause  of  action  when 
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it  alleges  that  defendants  made  representations  as  to  the 
solvency  of  the  makers  of  two  promissory  notes,  knowing 
them  to  be  false  and  that  the  notes  were  valueless,  and  that 
plaintiff  relied  upon  such  representations,  although  the 
complaint  may  further  allege  that  defendants  falsely  re}>- 
resented  that  they  would  indorse  the  notes  and  become 
responsible  for  their  payment,  but  that,  instead  of  doing 
so,  they  indorsed  them  without  recourse,  as  the  representa- 
tions as  to  solvency  and  indorsement  were  concerning  distinct 
matters  to  such  an  extent  that  the  negotiations  as  to  the 
solvency  of  the  makers  could  not  be  considered  as  having 
been  merged  in  the  contract  of  indorsement. — Gates  v.  Mold- 
stad 419 

See  Mo&TOAOBS,  7. 

FRAUDS,  STATUTE  OF 

1.  Parol  Agreement  to  Devise  Lands,  A  parol  agreement  to 
convey  real  estate  by  will,  made  in  settlement  of  a  law  suit, 
is  not  enforceable  under  the  statute  of  frauds,  when  there 
had  been  no  act  of  part  performance  on  the  part  of  the  de* 
cedent,  although  valuable  rights  may  have  been  relinquished 
by  the  intended  devisee  in  consideration  of  the  contract. — 
Swash  «.  Sharpstein 426 

2.  Same.  A  parol  contract  to  devise  a  certain  portion  of  one's 
estate,  including  both  realty  and  personalty,  in  void  under 
the  statute  of  frauds,  for  the  reason  that  being  void  in  part 

it  is  void  as  a  whole. — Id  426 

8.  Parol  Contract  to  Convey  Community  Realty,  A  parol  agree- 
ment of  a  husband  to  convey  community  real  estate  to  his 
wife  is  within  the  statute  of  frauds. — Churchill  r.  Stephen- 
son  620 

FRAUDULENT  CONVEYANCES. 

1.  What  Constitutes,  The  fact  that  one  of  two  chattel  mort- 
gages which  had  been  drawn  at  the  same  time,  covering  the 
same  property  to  secure  bona  fide  indebtedness  to  different 
parties,  who  were  represented  by  one  agent  in  the  transac- 
tions, was  placed  of  record  prior  to  the  other  will  not  render 
such  prior  recorded  mortgage  fraudulent  as  against  the  other 
mortgage. — Commercial  Bank  v,  Chilberg 47 

2.  Same —  Assignment  of  Judgment  by  Client  to  Attorney,  The 
fact  that  an  attorney,  in  order  to  secure  a  debt  of  his  client 
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to  himself,  takes  an  assignment  of  a  judgment  with  knowl- 
edge that  his  client  is  insolvent  and  had  agreed  to  pay  an- 
other creditor  out  of  the  proceeds  thereof,  does  not  constitnte 
a  fraudulent  conveyance,  although  the  amount  of  the  jud^ 
ment  is  greater  than  the  debt  for  which  it  has  been  assiimed. 
— Langert  v.  David 389 

GARNISHMENT. 

1.  Aisignvient  of  Chose  in  Action  —  Notice  to  Oamishee.  Notice 
to  the  debtor  of  an  assignment  of  a  chose  in  action,  before 
the  service  of  notice  of  garnishment  upon  him  for  a  debt 
of  the  assignor,  is  not  essential  to  the  protection  of  the 
assignee ;  but  the  garnishee,  upon  subsequent  notice  of  the 
assignment,  is  bound  to  bring  it  to  the  attention  of  the 
court;  and  if  he  fails  so  to  do,  neither  a  subsequent  volun- 
tary payment  to  his  creditor  or  the  garnisher,  nor  a  judg- 
ment against  him  as  garnishee,  will  be  available  as  a  defense 
to  an  action  against  him  by  the  assignee. — Bellingham  Bay 
Boom  Co.  V.  Brisbois 175 

2.  Pro  Tanto  Discharge  of  Oamishee.  The  deposit  in  court  by 
a  garnishee  defendant  of  the  amount  due  from  it  on  a  judg- 
ment to  the  principal  defendant  without  including  the 
interest  entitles  it  to  only  a  pro  tanto  discharge  in  the  gar- 
nishment proceeding. — Id 173 

3.  Garnishment  of  Bank  Account — Priorities.  The  drawing  of 
checks  upon  a  general  deposit  in  a  bank,  prior  to  garnish- 
ment of  the  drawer's  account,  does  not  exempt  an  amount 
equal  to  such  checks,  when  the  l&tter  are  not  presented 
until  after  the  service  of  the  writ  in  garnishment. — Commer' 
cial  Bank  v.  Chilberg 247 

4.  Liability  of  County  to  Process  —  CollaUral  Attack.  A  judg- 
ment against  a  county  as  garnishee  defendant  is  Toid  on 
collateral  attack,  when  the  statutes  do  not  make  a  county 
subject  to  garnishee  process. — State,  ex  rel.  Summerfield^  r. 
Tyler 496 

5.  Same.    A  county  is  not  liable  to  garnishment  unless  made 

so  by  express  statutory  provision.— Jd 495 

6.  Same.  The  fact  that  corporations  are  named  by  statute  as 
among  those  upon  whom  process  in  garnishment  may  be 
served  does  not  apply  to  municipal  corporations,  unless 
they  are  expressly  included. — Id 495 
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7.  Notice  to  Oamishee — LiabUUy  for  Subsequent  Payment,  The 
fact  that  a  garnishment  proceeding  has  not  heen  properly 
docketed  and  indexed  is  no  defense  to  a  garnishee  who 
pays  over  money  after  having  been  duly  served  with  process 
in  the  garnishment  proceeding  and  after  having  appeared 
and  answered  therein  prior  to  the  time  of  making  such  pay- 
ment.—  Ward  V.  Ward 640 

8.  Payment  of  Indebtedness  Into  Court  —  Discharge*  A  pay* 
ment  by  a  garnishee  defendant  of  moneys  in  dispute  to  the 
clerk  of  the  court  will  not  discharge  the  garnishee  from 
liability  when  the  payment  is  made  in  satisfaction  of  a  judg- 
ment against  the  garnishee  in  favor  of  the  principal  debtor, 
and  the  money  is  not  deposited  with  the  clerk  for  the  pur- 
I)ose  of  disclaiming  any  interest  therein,  as  provided  by 
Code  Proc.,  §^158, 154,  when  ^iioney,  property  or  indebted- 
ness is  claimed  by  different  parties. — Id 640 

GUARANTY.    See  Negotiable  Instruments,  4. 

HABEAS  CORPUS.    See  False  Imprisonment. 

HIGHWAYS.    See  Evidence,  1 ;  Tide  Lands,  3. 

HOMESTEAD. 

1.  Mortgage  by  Husband  Under  Power  of  Attorney  from  Wife.  A 
husband  having  a  general  power  of  attorney  from  his  wife 
authorising  him  to  mortgage  all  their  real  estate  can  make 
a  valid  mortgage  of  their  homestead,  which  is  community 
property,  without  her  joining  in  it. — Oregon  Mortgage  Co,  v. 
Hersner 516 

2.  Same  —  Constitutional  Inhibition  of  Sale,  Art.  19  of  the  con- 
stitution, providing  that  the  legislature  shall  by  law  protect 
a  certain  portion  of  the  homestead  from  forced  sale,  does 
not  apply  when  the  homestead  has  been  voluntarily  in- 
cumbered — Id 515 

See  Husband  and  Wipe,  6. 

HOMICIDE. 

1.  Self  Defense — Justifiable  Homicide,  It  is  not  incumbent 
upon  one  assailed  while  on  his  own  premises  outside  of  his 
dwelling-house  to  retreat,  or  consider  whether  a  retreat 
can  be  safely  made,  before  availing  himself  of  the  right  of 
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self  defense,  where  he  has  reasonable  gronnds  to  believe, 
and  does  in  good  faith  believei  that  his  assailant  intends  to 
take  his  life  or  do  him  great  bodily  harm.— State  v.  Cu»hing. .  527 

2.  Same — Evidence  —  Unaymmunicated  Threats,  Threats  made 
by  deceased  against  defendant  in  a  prosecution  for  murder, 
whether  uncommunicated  or  made  directly  to  defendant, 
are  admlFslble  upon  the  question  whether  or  not  deceased 
was  the  first  assailant  and  whether  or  not  he  so  acted  at 
the  time  of  the  shooting  as  to  induce  in  the  mind  of  de- 
fendant an  honest  belief  that  deceased  intended  to  kill  him 

or  do  him  great  bodily  harm. — Id 527 

3.  Same — Reputation  of  Defendant.  Evidence  of  the  reputa- 
tion of  defendant  for  peace  and  quietude  is  admissible  in  a 
prosecution  for  murder,  on  tjie  question  as  to  who  was  the 
aggressor  in  the  afi'ray  in  which  the  homicide  was  com- 
mitted ;  and  defendant  is  entitled  to  have  the  jury  charged 

as  to  the  weight  to  be  given  to  such  evidence. — Id 527 

4.  Murder — Evidence.  Evidence  of  deliberation  and  premed- 
itation on  the  question  of  murder  in  the  first  degree  suf- 
ficient to  go  to  the  jury  is  given  by  testimony  that  the  ac- 
cused, after  some  trouble  with  a  person,  went  to  a  bam 
several  hundred  feet  away,  armed  himself,  and  returning 
deliberately  fired  upon  such  person  or  a  man  mistaken  for 
him. — State  v.  McGonigU 594 

5.  Self 'Defense  —Evidence  of  Threats.  Evidence  of  threats 
against  an  accused  person  by  one  whom  he  assaulted  is  in-  ' 
admissible  where  it  is  clear  that  the  threats  could  have 
had  no  possible  effect  on  his  mind,  so  far  as  creating  a  fear 
of  the  other  person  is  concerned,  and  that  his  assault  waa 
not  made  in  self-defense. — Id 594 

6.  Killing  Other  than  One  Intended.  One  who  kills  a  person 
by  mistake  or  misadventure,  while  attempting  with  delib- 
erate and  premeditated  malice  to  kill  another,  is  guilty  of 
murder  in  the  first  degree. — Id  594 

See  Criminal  Law,  6. 

HORSE  AND  STREET  RAILROADS.    See  Chattel  Mort- 
gages, 1,  2. 

HUSBAND  AND  WIFE. 

1.  Separate  Property  of  Wife  in  Husband's  Name—  Liability  for 
His  Debts  — Action  to  Enjoin  Levy  and  Sale  — Pleading,    In 
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HUSBAND  AND  WIFE  —  Continued. 

an  action  by  a  married  woman  to  enjoin  the  sale  of  lier  sepa- 
rate property  for  a  community  debt  incurred  by  the  hus- 
band, proof  of  the  character  of  the  property  is  admissible 
under  an  allegation  in  the  complaint  that  the  plaintiff  is 
the  owner  and  that  the  property  is  her  sole  and  separate 
property,  although  such  allegation  may  be  merely  a  con- 
clusion of  law. — Kemp  v.  Folsom 16 

2.  Same.  The  fact  that  the  record  title  to  the  wife's  separate 
realty  is  allowed  to  remain  in  the  name  of  the  husband 
while  he  contracts  debts  in  carrying  on  business,  will  not, 
in  the  absence  of  bad  faith  and  fraudulent  intent,  estop  th€^ 
wife  from  asserting  her  title  thereto. — Id 16 

3.  Community  Property  — Presumption.  The  presumption  that 
land,  acquired  by  purchase  during  the  existence  of  the 
marital  relation,  is  community  property,  is  a  disputable  one 
which  may  be  rebutted  by  proof. —  Weymouth  v.  Sawtelle ...     32 

4.  Separate  Property  of  Wife  — Effect  of  Failure  to  File  Inventory. 
The  failure  of  a  married  woman  to  file  an  inventory  of  her 
separate  estate  as  required  by  the  statute  in  force  when 
she  acquired  property  in  1871,  will  not  operate  as  a  waiver 
of  her  right  to  claim  her  separate  estate  in  property  which 
she  acquired  from  the  proceeds  of  that  held  in  1871,  long 
after  the  repeal  of  the  statute  requiring  the  filing  of  such 
inventory,  especially  when  it  does  not  appear  that  credit 
had  been  extended  to  the  community  in  consequence  of 
the  absence  of  such  inventory. — Id 32 

5.  Community  Property — Mortgage  by  Husband,  Where  com- 
munity realty  has  descended  to  a  husband  and  surviving 
children  after  the  death  of  the  wife,  a  mortgage  by  him  pur- 
porting to  embrace  the  whole  of  such  realty  is  binding  and 
valid  as  to  his  undivided  half  interest,  when  there  are  no 
community  debts  nor  any  necessity  for  administration. — 
Wortman  v,  Vorhies 152 

6.  Same,  The  interest  of  a  surviving  husband  in  community 
realty  claimed  as  a  homestead  during  the  life  of  the  com- 
munity, is  not  exempt  from  .the  lien  of  a  mortgage  executed 

by  him  purporting  to  cover  the  whole  of  the  realty. — Id. . .  152 

7.  Community  Obligations — Indemnity  Bond,  An  Indemnity 
bond  executed  by  a  husband  to  maintain  his  claim  against 
property  attached  in  an  action  prosecuted  by  him  individu- 
ally upon  a  claim  belonging  to  the  community  is  a  com- 
munity obligation,  and  the  community  real  estate  is  liable 

for  its  satisfaction. — Bamett  v,  O'Loughlin 269 
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See  Conflict  of  Laws,  1 ;  Estoppel,  2 ;  Fbauds,  Statute 
OF,  3 ;  Homestead,  1 ;  Judomekt,  1,  2 ;  Mobtgages,  5, 
6 ;  Witnebs,  6. 

INDIAl^S.    See  Marrtaqe,  1. 

INDICTMENT  AND  INFORMATION. 

Indorsement  of  Witnesses  on  Information,  The  technical  omis- 
sion to  indorse  names  of  witnesses  on  an  information  is  not 
ground  for  reversal  where  they  were  written  in  the  body  of 
the  information. — State  v,  McOonigle o94 

See  A«(sault;  Criminal  Law,  4,  9;  False  Pretenses,  1 : 
Larceny. 

INJUNCTION. 

1.  Procedure  —  Necessity  of  Notice,  An  order  granting  an  in- 
junction, without  notice  to  the  defendant  and  without  con- 
taining any  provision  limiting  it  to  a  day  certain  upon  which 
a  hearing  should  be  had  and  an  opportunity  afforded  the 
defendant  to  show  cause  why  it  should  not  thereafter  be 
continued  in  force,  is  void. — Larsen  v.  Winder 109 

2.  Action  on  Injunction  Bond.  In  an  action  on  an  injunction 
bond,  the  court  is  warranted  in  directing  the  jury  that  there 
can  be  no  recovery  for  loss  on  sales  while  the  injunction 
was  in  force,  where  it  was  habitually  violated  and  no  sales 
were  in  fact  prevented  thereby. — Steel  v.  Gordon 521 

3.  Same  —  Action  by  Receiver.  That  the  order  appointing  a  re- 
ceiver of  a  corporation  did  not  authorize  him  to  make  sales 
does  not  prevent  recovery  in  an  action  by  him  on  an  injunc- 
tion bond  given  prior  to  his  appointment,  for  loss  of  profits 
occurring  after  his  appointment  by  reason  of  the  injunction 
against  sales,  as  only  the  corporation,  its  stockholders  and 
creditors,  can  question  his  authority  to  make  sales. — Id 521 

4.  Same  —  Attorney  Fees.  The  mere  acceptance  of  the  statutory 
attorney's  fee  upon  the  dissolution  of  an  injunction  is  not 
a  waiver  of  the  right  to  recover  attorney's  fees  in  an  action 
upon  the  injunction  bond.— /d 521 

6.  Same  —  Question  for  Jury.  The  amount  of  the  attorney's 
fee  to  be  allowed  plaintiff"  in  an  action  on  an  injunction 
bond,  on  account  of  professional  services  in  the  matter  of 
the  injunction,  is  to  be  fixed  by  the  jury  and  not  by  the 
court.— Id 521 

See  Municipal  Corporations,  12;  Receivers,  7. 
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INNKEEPERS. 

Dangerous  Premises  —  Injury  to  Quest  —  Liability  —  Where  the 
constmction  of  a  hotel  building  is  such  as  to  make  it  dan- 
gerous for  a  guest  to  occupy  a  room  therein,  he  is  guilty  of 
contributory  negligence,  when  with  knowledge  of  the  de- 
fective construction  he  remains  a  guest ;  and  knowledge  of 
the  defect  will  be  imputed  where  the  guest  has  occupied  the 
hotel  for  such  a  length  of  time  as  to  know,  or  have  an  oppor- 
tunity to  know,  of  the  defective  construction. — Glass  v.  Col- 
man 635 

INSOLVENOY.    See  Assionmbnt  for  Bbnefit  of  Creditors  ; 
Corporations,  S. 

INSTRUCTIONS.    See  Appeal,  24 ;  Criminal  Law,  8 ;  Trial, 
1-3,  8-10. 

INSURANCE. 

1.  Limitation  of  Time  for  Bringing  Suit —  Waiver  —  Evidence. 
In  an  action  upon  a  fire  insurance  policy,  plaintiff  cannot 
introduce  in  evidence  letters  from  the  company's  local 
agents  to  its  general  agents  tending  to  show  that  the  com- 
pany had  not  come  to  a  final  determination  in  regard  to 
the  payment  of  plaintiff's  claim  of  loss,  for  the  puri)ose 
of  excusing  plaintiff  from  bringing  his  action  within  the 
time  limited  by  the  policy.— //iW  v.  Phctnix  Ins.  Co 164 

2.  Same.  The  fact  that  an  insurance  adjuster  has  determined 
the  amount  of  a  loss,  and  stated  to  the  assured  that  it 
woul<l  be  paid  in  due  course  does  not  constitute  an  agree- 
ment of  the  company  to  pay. — Id 164 

3.  Eights  of  Beneficiary,  A  policy  of  life  insurance  and  the 
money  to  become  due  under  it,  belong  from  the  moment 
the  policy  is  issued  to  the  beneficiary  therein  named,  and 
it  is  beyond  the  power  of  the  insured  to  transfer  to  any  other 
person  the  interest  of  such  beneficiary. — In  re  Heilbron's 
Estate 636 

4.  Suspension  by  Non-Payment  of  Premium  —  Waiver.  An 
agreement  by  an  insurance  company  to  cancel  a  judgment 
for  the  amount  of  premium  notes  and  throw  off  the  court 

47  —  14  wash. 
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costs  if  the  assared  would  pay  same  by  a  given  date  does 
not  amount  to  an  extension  of  the  time  of  payment  of  the 
premium,  when  there  is  no  a^^ement  on  the  part  of  the 
insurance  company  that  it  should  have  that  effect. — Proeb- 
8tel  V.  State  Ins.  Co  669 

5.  Judgment  for  Premium  —  Effect.  A  confession  of  judgment 
for  the  amount  of  premium  notes  due  an  insurance  com- 
pany is  not  equivalent  to  a  payment  of  the  premium. 
—Id 669 

See  Statutes,  7 

INTEREST. 

1.  Running  of  Interest  —  Appropriation  of  Land,  Where  pos- 
session has  been  taken  of  land  under  condemnation  pro- 
ceedings, the  owner  is  entitled  to  interest  upon  the  amount 
of  damages  awarded  him  from  the  date  of  the  taking. — 
Bellingham  Bay^  etc,,  R,  R,  Co,  v.  Strand 1-J4 

2.  Enforceable  Contract.  An  agreement  to  pay  interest  upon 
a  promissory  note  at  the  rate  of  nine  per  cent,  per  annum 
until  maturity,  and  one  per  cent,  per  month  thereafter, 
and  also  to  pay  interest  upon  coupon  interest  notes  at- 
tached to  the  principal  note,  at  the  rate  of  two  per  cent,  per 
month  after  maturity  of  such  interest  notes,  is  enforceable, 
when  the  contract  was  entered  into  while  $2796,  Gen.  Stat., 
was  in  force,  which  allowed  any  rate  of  interest,  agreed 
ux)on  by  the  parties  and  specified  in  writing,  to  be  valid  and 
legal. — Wortman  v.  Vorhies 152 

3.  City  Warrants.  General  fund  warrants  issued  as  a  substi- 
tute for  warrants  drawn  on  a  special  fund  should  be  so 
drawn  that  when  paid  they  will  amount  to  no  more  than 
the  amount  for  which  the  latter  were  drawn,  with  simple 
interest  thereon. — Portland  Savings  Bank  v.  Montesano 570 

4.  Action  on  Note.  Where  a  promissory  note  provides  for  in- 
terest '*  at  the  rate  of  six  per  cent,  per  annum  from  date 
until  paid,'*  and  contains  a  further  provision  that  it  should 
'*  bear  interest  at  the  rate  of  twelve  per  cent,  "per  annum 
payable  semi-annually  from  maturity,''  the  holder,  upon 
action  after  maturity  is  entitled  to  judgment  for  twelve  per 
cent,  interest  dating  from  the  maturity  of  the  note  until 
payment  of  the  judgment. — Haywood  v.  Miller 66t) 
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INTERPRETER. 

Qualifications.  When  an  interpreter  is  necessary  in  the  trial 
of  a  criminal  case,  he  should  be  neither  a  witness  nor  an  in- 
terested party. — St^te  r.  Thompson 285 

INTERVENTION.     See  Appeal,  5,  8;  Parties. 

JUDGMENT. 

1.  Lien,  The  judgment  lien  provided  by  Code  Proc.,  ^A&O,  as 
attaching  to  all  the  real  estate  of  the  judgment  debtor  in 
any  county  after  the  filing  of  a  transcript  thereof  in  the 
office  of  the  county  auditor,  will  not  attach  to  lands  con- 
veyed by  the  judgment  debtor  to  his  wife,  prior  to  the  ren- 
dition of  judgment,  although  the  judgment  was  for  a 
community  debt ;  and  the  subsequent  conveyance  of  such 
lands,  for  value  prior  to  any  proceedings  taken  by  the  judg- 
ment creditor  attacking  the  transfer  from  husband  to  wife, 
is  sufficient  to  pass  the  land  free  from  all  claims  of  the  judg- 
ment creditor. — Sawtelle  v,  Weymouth 21 

2.  Res  Judicata — Parties,  In  an  action  by  husband  and  wife 
to  recover  possession  of  certain  community  land,  it  is  ad- 
missible to  introduce  in  evidence  a  judc^ment  involving 
the  same  subject  matter,  although  rendered  in  an  action 
brought  by  the  husband  alone,  the  presumption  being  that 
the  action  was  brought  with  the  knowledge  and  consent  of 
the  wife,  in  the  absence  of  any  showing  to  the  contrary. — 
Leggett  v.  Ross 41 

S,  Same,  A  judgment  may  be  introduced  in  evidence  in  a 
subsequent  suit  involving  the  same  subject  matter,  when 
it  is  between  the  same  parties,  but  the  fact  that  a  person 
was  joined  as  defendant  in  one  action  and  not  in  the  other 
will  not  affect  the  admissibility  of  the  record,  when  it  ap- 
pears that  he  was  not  a  real  party  in  interest. — Id 41 

4.  Subsequent  Action  — Res  Judicata,  An  item  for  services  be- 
tween certain  dates,  which  the  jury  are  instructed  not  to  al- 
low but  upon  which  evidence  was  given  and  which  does  not 
constitute  a  separate  cause  of  action,  cannot,  after  final  judg- 
ment in  the  case  for  the  remainder  of  the  claim  sued  upon , 
be  recovered  in  a  subsequent  action. — Stern  v,  Washington 
National  Bank 511 

^.  Same,  One  against  whom  a  judgment  is  obtained  for  part 
only  of  the  items  claimed  is  not  obliged  to  see  that  the  judg- 
ment recites  any  thing  about  the  items  rejected,  in  order  to 
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plead  the  judgment  as  a  bar  to  a  subsequent  action  on  such 
item. — Id oil 

See  Appeal,  12,  14,  28;  Eicinent  Domain,  2;  Gabni8h- 
MBNT,  4 ;  Landlord  and  Tki^ant,  4 ;  Mortoageb,  2,  6, 
8;  Negotiable  Inbtbumbnts,  3. 

JURISDICTION.    See  Appeal,  2;  Colrts;  Criminal  Law,  7; 
Prohibition,  Writ  of,  2. 

JURY. 

1.  Right  to  Jury  Trial  —  Waiver.  Any  right  that  a  defendant 
may  have  to  a  trial  by  jury  is  waived  by  his  allowing  the 
issues  to  be  made  up  as  though  the  action  were  one  prop- 
erly triable  in  equity. — Fryev.HxU 83 

2.  Selection  and  Certification.  Mere  informalities  in  drawing, 
selecting  and  certifying  a  jury  list  by  the  county  commis- 
sioners are  not  ground  of  challenge  to  the  panel,  if  it  appears 
that  the  commissioners  selected  the  list  and  caused  it  to 
be  transmitted  to  the  clerk  of  the  court. — SlcUe  v.  Bokien. . .  403 

3.  Examination.  On  the  examination  of  a  juror  on  his  roir 
dire  it  is  not  proper  to  ask  the  juror  the  question :  "After 
hearing  all  the  evidence  and  the  testimony  and  the  instmo- 
tions  of  this  court  in  the  cause,  if  there  yet  remains  in  your 
mind  a  reasonable  doubt  regarding  the  guilt  of  the  defend- 
ant would  you  return  a  verdict  of  not  guilty  in  his  favor  ?  " 
—Id 405 

4.  Examination  of  Jury.  Questions  put  to  a  juror  in  a  criminal 
prosecution,  which  attempt  to  ascertain  in  advance  what  he 
would  think  of  the  credibility  of  defendant  as  a  witness, 
considering  his  interest  in  the  result,  are  properly  ex- 
cluded.— State  V.  Everitt 574 

See  Appeal,  3 ;  Counties,  11 ;  Criminal  Law,  6;  Eqcity,  1. 
KILLING  STOCK.    See  Constitutional  Law,  1-4. 

LANDLORD  AND  TENANT. 

1.  Action  for  Rents  —  Priority  Between  Landlord  and  Mortgagee. 
The  mortgagee  of  a  building  erected  on  leased  premises  is 
entitled,  as  against  the  lessee  or  his  assignee,  to  priority 
in  a  decree  rendered  in  an  action  for  the  recovery  of  rents 
due  under  the  lease. — Frye  v.  Hill 83 
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2.  LecLses  —  Asngnment.  An  assignment  of  a  lease  is  ineffect- 
ual when  made  without  consideration  and  without  the 
knowledge  or  coneent  of  the  assignee.^/ir/  83 

3.  Recovery  of  Possession,  The  fact  that  a  receiver  had  been 
appointed  in  a  suit  brought  to  foreclose  a  mortgage  against 
the  lessee  would  not  deprive  the  lessor  of  the  right  to  obtain 
possession  of  the  premises  by  a  proceeding  under  the  forcible 
entry  and  detainer  act,  even  if  the  lessor  had  been  made  a 
party  to  the  foreclosure  suit. —  Woodwaid  i\  Winehill 394 

4.  Action  of  Detainer  —  Judgment,  The  fact  that  judgment  in 
an  action  brought  under  the  forcible  entry  and  detainer  act 
declares  a  forfeiture  of  the  lease  is  harmless  error,  since  the 
lessee  could,  under  that  act,  by  performance  of  the  condi- 
tions of  the  judgment,  be  restored  to  his  rights  under  the 
lease,  whether  or  not  a  forfeiture  had  been  adjudged. — Id. .  394 

5.  Lease  of  Water  Lot  and  Wharf — Extension  by  Tenant  Over 
Tide  Lands  —  Recovery  by  Landlord,  A  lease  of  a  water  lot 
with  the  appurtenances,  containing  a  provision  that  all 
docks,  wharves,  buildings  and  improvements  whatsoever 
which  shall  be  erected  by  the  lessee  shall  become  the  prop- 
erty of  the  lessor  at  the  expiration  of  the  lease,  will  cover  a 
wharf  erected  by  the  lessee  in  connection  with  the  lot,  so 
that  at  the  expiration  of  the  lease  the  wharf  and  buildings 
will  revert  to  the  lessor,  although  the  wharf  extends  beyond 
the  limits  of  the  lessor's  lot  and  upon  tidelands  not  owned 

by  him. — Brown  v,  Carkeek 443 

6.  Liability  of  Landlord  for  Negligence  —  Dangerous  Hotel  Prem- 
ises —  Injuries  to  Quest  of  Lessee,  A  landlord  is  not  liable 
for  injuries  resulting  to  an  occupant  of  a  room  in  a  building 
from  its  improper  construction,  where  the  partitioning  and 
fitting  up  of  the  rooms  in  the  building  had  been  done  by  the 
tenant  after  the  commencement  of  his  term,  with  the  under- 
standing that  the  tenant  had  the  right  to  remove  them, 
and  the  negligence  attending  the  making  of  the  improve- 
ments on  the  building  was  chargeable  wholly  to  the  tenant 
and  not  to  his  landlord. — Glass  v.  Colman 635 

7.  Same.  The  fact  that  subsequent  to  the  beginning  of  the 
tenancy  and  the  making  of  such  improvements  by  the  ten- 
ant, the  tenancy  is  changed  to  one  from  month  to  month, 
will  not  render  the  landlord  liable  for  negligence  in  the  con- 
struction of  such  improvements,  when  the  tenant's  right  to 


742  INDEX— Vol.  14. 


LANDLORD  AND  TEN  ANT— Continued. 

remove  the  improvements  at  the  end  of  his  term  still  con- 
tinues.— Id 635 

See  Constitutional  Law,  6 ;  Rbgeivbrs,  6. 

LARCENY. 

Larceny  of  Neat  Cattle  —  Sufficiency  of  Information.  The  in- 
clusion, in  an  information  charging  the  stealing  of  neat  cat- 
tle, of  an  allegation  that  they  were  of  the  value  of  $20  per 
head,  does  not  affect  the  validity  of  the  information  upon 
the  ground  that  it  constitutes  an  attempt  to  charge  grand 
larceny,  as  such  allegation  may  be  rejected  as  surplusage. — 
State  V.  Kyle 550 

See  Constitutional  Law,  8 ;  Criminal  Law  7, 14 ;  Falsb 
Pbjbtenses. 

LAW  OF  THE  CASE.    See  Appeal,  15. 

LIBEL  AND  SLANDER. 

1.  Conditionally  Privileged  Communication  —  Malice,  A  letter 
written  by  a  son  to  his  mother  for  the  purpose  of  informing 
her  as  to  her  rights  in  certain  property  and  the  danger  of 
their  being  lost  through  the  efforts  of  a  certain  member 
of  tbe  family,  unless  she  took  action  to  protect  them,  is  a 
conditionally  privileged  communication,  and,  though  con- 
taining libelous  matter,  would  not  render  the  writer  liable 
in  damages,  unless  it  appeared  that  his  acts  in  so  doing  were 
inspired  by  malice  and  a  desire  to  injure  the  person  of  whom 
the  libelous  matter  was  written. — Kimble  v.  Kimble 369 

2.  Same.  That  a  son  in  writing  to  his  mother  urging  her  t4) 
take  steps  to  protect  her  rights  to  property  states  that  he 
does  so  to  get  even  with  a  third  person,  does  not  show  that 
he  was  actuated  by  malice,  when  he  expressly  disclaims  any 
desire  to  profit  by  the  result  of  the  action. — Id 369 

LICENSE. 

Verbal  License  to  Use  Lands  —  Revocation.  A  verbal  license  to 
enjoy  a  permanent  privilege  on  the  land  of  another  is  revo- 
cable at  the  will  of  the  licensor,  although  money  may  have 
been  expended  thereunder  by  the  licensee. — Hathairay  v. 
Yakima  Water^  etc,  Co 469 

See  Municipal  Corporations,  14-16. 
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LIENS. 

Laborer's  Lien  on  Crop — Priority  over  Chattel  Mortgage.  The 
lien  given  by  Gen.  Stat.,  $1696,  to  laborers  for  work  in 
growing  farm  crops  is  superior  to  all  other  liens  thereon, 
including  that  of  a  prior  chattel  mortgage. —  Sitton  v.  Du- 
bois   624 

See  Constitutional  Law,  10;  Logs  and  Logging,  1-3; 

MOBTGAOES,  4. 

LIMITATION  OF  ACTIONS. 

Running  of  Statute  —  Executory  Contract.  An  agreement  to 
convey  land  being  an  executory  contract,  the  statute  of 
limitations  will  not  begin  to  run  as  a  bar  to  action  thereon, 
until  after  a  breach  of  the  contract. — Maitland  v.  Zanga. . .    92 

LOGS  AND  LOGGING. 

1 .  Description  of  Property.  A  notice  of  a  logging  lien  need 
not  declare  that  the  labor  performed  was  performed  on  all 
the  logs  upon  which  the  lien  is  claimed,  as  Laws  1893,  p.  428, 
gives  a  lien  upon  all  the  logs  of  the  person  for  whom  the 
labor  was  performed,  which  belonged  to  him  at  the  time  of 
the  filing  of  the  claim. — McPherson  v.  Smith 226 

2.  Enforcement  of  Lien  — Proof  of  Record.  Affirmative  proof 
that  the  notice  of  a  logging  lien  was  properly  indexed  in 
the  records  of  the  auditor's  office  is  not  essential  to  recov- 
ery thereon. — Id 226 

3.  Laborers'  Liens.  Laborers'  liens  may  be  enforced  for  the 
full  amount  against  the  output  of  a  shingle  mill,  notwith- 
standing it  was  run  successively  by  two  different  concerns, 
without  segregating  the  claims  against  each,  when  it  ap- 
pears that  the  labor  contract  was  a  continuing  one  and  the 
business  a  joint  undertaking. — Honey  v.  Bingham 450 

MANDAMUS. 

1.  When  Lies — Parties  in  Interest.  Under  the  rule  that  man- 
damus will  lie  only  at  the  instance  of  parties  in  interest, 
the  writ  will  not  issue  at  the  suit  of  two  directors  of  a  school 
district  against  the  third  director  to  compel  him  to  sign  war- 
rants for  the  payment  of  the  salaries  of  certain  teachers. — 
State^  ex  rel.  Starrett,  v.  James 82 

2.  To  Superior  Court  — Procedendo.  A  mandamus  in  the  nature 
of  a  procedendo  will  be  awarded  against  a  superior  court 
to  compel  it  to  proceed  with  a  cause  in  which  it  had  ordered 
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MANDAMUS  —  Continued. 

an  indefinite  stay  of  proceedings  on  the  ground  that  an  ac- 
tion involving  the  same  subject  matter  was  pending  in  a 
foreign  court  against  the  same  defendant. — Slate,  ex  rd. 
National  Bank,  v.  Superior  Court  688 

See  Municipal  Oobporations,  12, 18. 

MARRIAGE. 

1.  Marriage  with  Indian  —  Validity.  The  marriage  of  a  white 
man  and  an  Indian  woman  in  the  year  1868,  according  to 
the  customs  in  vogue  among  the  Swinomish  tribe  of  Indians, 
followed  by  cohabitation  as  man  and  wife,  was  not  a  legal 
marriage,  even  if  there  were  no  miscegenation  acts  in  force 

at  the  time  thereof.— Jn  re  Wilbur's  Estate 242 

2.  Evidence  of.  The  presumption  of  a  continuance  of  the 
marriage  relation,  shown  to  have  once  existed,  is  overcome 
by  proof  that  for  more  than  thirty  years  the  parties  have 
lived  in  different  states,  and  have  had  no  communication 
with  or  knowledge  of  one  another  for  more  than  ten  years, 
while  the  alleged  wife  has  for  many  years  been  living  with 
another  man  as  his  wife  and  going  by  his  name. — Canadian, 
etc.,  Trust  Co.  v.  Bloomer 491 

MARSHALING  ASSETS. 

Mortgage  Foreclosure,  That  portion  of  mortgaged  premises 
conveyed  at  the  instance  of  the  mortgagor  by  a  grantee  of 
the  mortgaged  premises  in  a  deed  absolute  on  its  face,  but 
in  reality  intended  as  security,  to  a  corporation  chargeable 
with  notice  of  the  nature  of  the  title,  is  to  be  sold  in  satis- 
faction of  the  prior  mortgage  before  the  remaining  portion, 
under  the  rule  requiring  sales  to  be  made  in  inverse  order 
of  alienation. — Stulh  v.  Ainslie 567 

MASTER  AND  SERVANT. 

1.  Assumption  of  Risks  —  Negligence  of  Fellow  Servant.  Al- 
though the  stopping  of  a  ventilating  fan,  upon  the  discov- 
ery of  a  fire  in  a  coal  mine,  may  have  been  an  act  of  neg- 
ligence on  the  part  of  the  mining  company,  yet  there  can 
be  no  recovery  for  the  death  of  a  miner  resulting  there- 
from, when  it  appears  that  he  had  ample  warning  of  the 
fire,  in  time  to  have  escaped  from  the  mine ;  but  that  he 
remained  to  watch  it,  and  that  escape  was  finally  pre- 
vented by  the  act  of  a  fellow  miner  in  opening  a  tunnel 
door,  thereby  allowing  the  smoke  to  pour  into  a  passage- 
way, which  was  apparently  safe,  and  suffocate  the  de- 
ceased.— Pugh  V.  Oregon  Improvement  Co S31 
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MASTER  AND  SERVANT  —  Continued. 

2.  Matter's  LiabilUy  for  Injury  to  Servant— Ri$k  of  Employ- 
ineni.  A  workman  aseumes  the  risk  of  working  near  a  dam 
having  an  angle  of  ahout  133  degrees  with  the  surface  of 
the  water,  where  the  current  is  so  swift  that  he  cannot  swim 
out  of  it,  should  he  fall  in,  if  there  is  nothing  to  prevent  his 
seeing  and  appreciating  the  peril. — BuUivant  v.  Spokane. . .  577 

S.  Same  —  Pleading — Sufficiency  of  Complaint  A  complaint 
for  the  death  of  an  employee  is  demurrable,  when  it  shows 
that  the  peril  to  which  he  was  exposed  by  his  employment 
and  which  resulted  in  his  death,  was  such  as  could  have 
been  easily  seen  and  appreciated  by  him.— JcZ 577 

MECHANICS'  LIENS.    See  Appeal,  11. 

MORTGAGES. 

1.  Foreclosure  —  Pleading — Sufficiency  of  Complaint.  A  de- 
murrer to  a  complaint  on  the  ground  that  it  does  not  state  a 
cause  of  action  should  not  be  sustained,  where  the  com- 
plaint states  facts  sufficient  to  entitle  the  plaintiffs  to  the  fore- 
closure of  a  mortgage  against  th&  defendants,  who  were 
subsequent  execution  purchasers  of  the  property  but  had 
not  been  made  parties  to  the  original  foreclosure  proceed- 
ings, although  the  prayer  in  the  present  action  is  to  quiet 
the  title  baaed  upon  the  decree  of  foreclosure  in  the  former 
action. — Damon  v,  Leque 253 

2.  Foreclosure — Deficiency  Judgment,  Where  the  holder  of 
notes  secured  by  mortgage  forecloses  the  mortgage  with- 
out asking  and  obtaining  a  deficiency  judgment,  but  upon 
obtaining  a  decree  of  foreclosure  surrenders  and  cancels 
the  notes,  he  has  no  further  right  of  action  upon  col- 
lateral security  placed  in  his  hands  to  secure  the  payment 

of  such  notes. — Bank  of  California  v.  Dyer 279 

3.  Same — Pleading — Belief  Asked,  The  relief  to  which  plain- 
tiff is  entitled,  in  an  action  in  which  there  is  no  answer, 
cannot  exceed  what  is  demanded  in  the  complaint. — Id 279 

4.  Lien  of  Assessments — Priority  Over  Mortgage.  The  lien  of  an 
assessment  ior  a  local  improvement  is  superior  to  a  prior 
mortgage  on  the  property,  under  Laws  1893,  p.  169,  ^8,  pro- 
viding that  such  assessments  *' shall  be  a  part  of  the  tax  due 
on  such  property  and  shall  be  collected  as  other  taxes,'' 
and  Laws  1893,  p.  358,  ^  79,  providing  that  the  lien  of  taxes 
«hall  be  superior  to  the  lien  of  mortgages. — Seattle  v.  Hill. . .  487 
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MORTGAGES  —  Continded. 

5.  Foreclosure  — Estoppel  of  Wife  Who  Had  Not  Joined,  An  in- 
nocent mortgagee  of  land  is  not  subject  to  the  clnim  of  a 
wife  of  the  mortgagor,  who  for  more  than  thirty  years  had 
lived  apart  from  him  in  another  state,  while  he  represented 
himself,  and  was  understood  in  the  locality  where  he  resided, 

to  be  a  single  man. — Canadian,  etc.,  Tnist  Co.  v.Bloonur. . .  491 

6.  Liability  of  Grantee  of  Mortgaged  Premises.  On  foreclosure 
of  a  mortgage  upon  land  which  had  been  subsequently 
conveyed  by  the  mortgagor  to  another,  who  assumed  pay- 
ment of  the  mortgage,  the  grantee  and  his  wife,  when  such 
land  is  their  community  property,  are  subject  to  a  de- 
ficiency judgment  which  may  be  enforced  against  their 
community  property  and  the  separate  property  of  the  hus- 
band.— Solicitors*  Loan  <fc  Trust  Co.  v.  Robins 507 

7.  Right  of  Bondholders  to  Foreclose  Trust  Deed.  The  written 
notice  contemplated  by  a  provision  of  a  trust  deed,  that 
upon  default  in  payment  of  interest  the  bonds  secured  shall, 
at  the  election  of  the  trustee,  become  immediately  due  upon 
the  giving  of  such  written  notice,  may  be  dispensed  with 
and  the  election  made  by  the  bondholders,  where  the  cor- 
poration deceived  them  as  to  the  amount  due  on  a  mortgage 
to  the  trustee  and  conspired  with  the  trustee  to  dispose  of 
the  property  contrary  to  the  provisions  of  the  deed. — Clay 

V,  tSelah  Valley  Irrigation  Co 543 

8.  Foreclosure — Attorney  Fees.  Where  a  mortgage  provides 
for  an  attorney's  fee  of  twenty  per  cent,  of  the  entire 
amount  due,  which  sum  is  claimed  by  the  plaintiff  upon  fore- 
closure, the  court  cannot  upon  rendering  a  decree  award 
the  plaintiff  a  less  sum. — Haywood  v.  Miller 660 

See  Appeal,  8,  17;  Husband  and  Wife,  5,  6;  Marshal- 
ing Assets;  Principal  and  Agent,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Appointment  of  Officers  —  Police  Department.  The  appoint- 
ment of  a  chief  of  police  is  not  vested  in  a  board  of  police 
by  a  provision  in  the  charter  authorizing  such  board  to  ap- 
point the  ^'  officers  and  men  "  of  the  police  department  upon 
their  own  motion,  when  such  office  is  created  by  charter, 
and  a  general  power  is  conferred  upon  the  mayor  to  appoint 
all  charter  officers  whose  election  or  appointment  is  not 
otherwise  provided  for. — State,  ex  rel.  Belt,  v.  Kizer 185 
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MUNICIPAL  CORPORATIONS  — Continued. 

2.  Ordinances  —  ProseciUions  Under.  A  prosecution  for  the 
violation  of  a  town  ordinance  may  be  brought  in  the  name 
of  the  state,  under  art.  4,  $27,  of  the  constitution,  which 
provides  that  *'the  style  of  all  process  shall  be  'The  State  of 
Washington,'  and  all  prosecutions  shall  be  conducted  in  its 
name  and  by  its  authority,''  notwithstanding  that  Gen. 
Stat.,  §676,  provides  that  such  prosecutions  shall  be  in  the 
name  of  the  **  People  of  the  State  of  Washington."— >Sia/« 

V,  Fountain 286 

3.  Same  —  Enactment,  The  omission  of  the  name  of  the  town 
in  the  enacting  clause  of  an  ordinance  which  otherwise  con- 
forms to  the  statute  establishing  the  form  of  such  enacting 
clauses  does  not  invalidate  the  ordinance,  where  it  appears 
from  the  title  that  it  was  designed  to  be  an  ordinance  of  a 
certain  town,  and  the  proof  shows  that  it  was  regularly 
passed  by  the  council  of  such  town.— /d 236 

4.  Assessment  for  Public  Improvements  —  Liability  on  Special 
Fund  Warrants.  Before  a  city  can  be  required  to  pay  out  of 
its  general  fund,  warrants  drawn  upon  a  special  fund  to  be 
raised  from  the  assessment  of  property  benefited  by  a  street 
improvement,  it  must  appear  not  only  that  the  first  assess- 
ment has,  by  reason  of  fault  on  the  part  of  the  officers  of 
the  city,  not  been  collected,  but  also  that  no  steps  have 
been,  or  can  be,  taken  for  the  purpose  of  providing  for  the 
payment  of  the  warrants  by  the  making  and  collection  of  a 
new  assessment  upon  the  property  benefited  by  the  im- 
provement.— Stephens  v.  Spokane 298 

.5.  Same,  Where  a  city  proceeds  under  its  charter  to  make 
public  improvements  and  assess  the  cost  thereof  upon  the 
property  benefited,  it  binds  itself  only  to  the  exercise  of 
diligence  in  the  collection  of  such  assessment,  and  it  is 
beyond  its  power  to  bind  itself  to  the  creation  of  the  fund 
within  a  certain  time. — Id 298 

6.  Delegated  Powers.  A  delegation  of  powers  will  not  be  pre- 
sumed in  favor  of  a  municipal  corporation,  but  must  be 
clearly  conferred  by  express  statutory  enactment,  unless 
they  be  such  as  are  necessary  to  its  corporate  existence. — 
Tacoma  Gas  A  Electric  Light  Co,  v.  Tacoma 288 

7.  Same  —  Power  to  Regulate  Price  of  Light,  The  provision  in 
the  charter  of  a  city  of  the  first  class  authorizing  the  enact- 
ment of  ordinances  fixing  the  price  of  gas  to  be  furnished  to 
the  city  and  its  inhabitants  is  of  no  force  or  effect,  when 
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the  only  power  granted  the  city  in  that  respect  is  contained 
in  Laws  1889-90,  p.  215,  ^  6,  subd.  15,  authorizing  sacb  cities 
to  provide  for  lighting  the  streets  and  furnishing  the  in- 
habitants with  gas  or  other  light,  *'and  to  regulate  and 
control  the  use  thereof." — Id 288 

8  Same,  A  city  cannot  adopt  a  charter  empowering  it  to  fix 
the  price  of  gas  to  be  furnished  its  inhabitants,  under  a  con- 
stitutional provision  (art.  11,  §10)  authorizing  cities  of  a 
specified  population  to  frame  charters  for  their  own  gov- 
ernment, consistent  with  and  subject  to  the  constitution 
and  laws,  where  a  general  law  authorizes  such  cities  to  regu- 
late and  control  the  use  of  gas,  but  contains  no  provision  as 
to  price.— id 288 

9.  Salaries  of  Officers  —  Monthly  Payment.  A  charter  provision 
requiring  the  payment  of  salaries  monthly  merely  contem- 
plates that  warrants  therefore  shall  be  issued  monthly,  not 
that  payment  shall  be  made  in  cash. — Eidemiller  v.  Ta- 
coma, 376 

10.  Warrants  —  Order  of  Payment.  A  warrant  upon  the  general 
fund  of  a  city,  issued  while  ordinances  were  in  force  pro- 
viding that  revenues  accruing  to  the  city,  with  certain  ex- 
ceptions, should  be  credited  to  the  general  fund,  and  that 
warrants  should  be  redeemed  by  the  treasurer  in  the  order 
of  their  number  and  date,  should  be  paid  in  the  order  of  its 
issuance  if  there  are  sufficient  funds,  although  such  funds 
may  have  been  raised  under  an  ordinance  providing  for  the 
raising  of  revenue  to  meet  municipal  expenses  for  a  particu- 
lar year  and  proportioning  such  revenue  to  funds  other  than 
the  general  fund. — Id S76 

11.  Same.  An  ordinance  requiring  warrants  to  be  redeemed 
in  the  order  of  their  number  and  date  is  not  repealed  by  an 
ordinance  apportioning  the  revenue  raised  to  distinct  funds 
and  providing  for  its  disbursement. — Id 376 

12.  Same  —  Rights  of  Warrant  Holder.  A  warrant  holder  is  not 
compelled  to  resort  to  mandamus  proceedings  to  compel  the 
city  to  levy  a  tax  for  the  purpose  of  paying  its  obligation 
to  him,  but  when  there  is  or  should  be  money  in  the  fund 
upon  which  his  warrant  is  drawn,  he  has  a  right  of  ac- 
tion against  the  city  to  prevent  such  money's  being  applied 

to  the  payment  of  subsequent  claims.— /d 376 

13.  Same.  A  city  cannot  defeat  the  payment  of  a  warrant  upon 
the  ground  of  necessity  of  using  its  revenues  for  existence, 
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until  it  has  exhausted  all  its  available  means  of  securinK 
revenue. — Id 376 

14.  License  to  Conduct  Public  Amusement  —  Construction  of  Ordi- 
nance. A  public  dance  is  a  public  amusement  within  the 
meaning  of  an  ordinance  imposing  a  license  fee  on  "  every 
theater,  opera,  concert  .  .  .  or  other  public  amusement 
that  is  given  in  or  connected  with  any  saloon.*' — Pearson 
V.  Seattle,  438 

16.  Same  —  Revocation  of  License — Estoppel,  A  city,  after  re- 
ceiving a  license  fee  for  public  amusements  and  permitting 
a  public  dance  to  be  conducted  under  the  license  thereby  ob- 
tained, cannot  claim,  after  stopping  the  dance,  that  the 
license  did  not  authorize  the  dance  and  that  therefore  the 
fee  was  voluntarily  paid  and  the  unearned  portion  could 
not  be  recovered. — Id 438 

16.  Same — Right  of  Licensee  to  Unearned  Portion.  Upon  revok- 
ing a  license  to  conduct  a  public  amusement  for  which  a  fee 
entitling  to  a  license  for  a  year  had  been  received,  a  city 
is  bound  to  return  the  unearned  portion  of  the  license  fee. 

— ia 438 

17.  Action  Against  City  —  Verification  of  Claim.  That  a  claim 
presented  to  a  city  council  was  not  verified  as  required  by 
the  city  charter  is  no  defense  to  an  action  against  the  city 
for  the  amount,  if  it  was  not  rejected  on  that  ground  and 
the  charter  does  not  forbid  an  action  on  an  unverified  claim. 
—Id 438 

18.  Mandamtis  to  Compel  Taxation  —  When  Lies.  Courts  have 
no  power  by  mandamus  to  require  the  levy  of  a  special 
tax  by  a  municipal  corporation  to  provide  for  the  payment 
of  warrants  drawn  on  a  special  fund,  although  without  such 
levy  there  can  be  no  immediate  payment  of  such  warrants, 
where  the  corporation  has  already  levied  a  tax  to  the  ex- 
tent it  is  authorized  to  levy,  and  has  exhausted  the  pro- 
ceeds in  the  payment  of  necessary  current  expenses. — Port- 
land Savings  Bank  v,  Montesano 570 

See  Constitutional  Law,  5,  9 ;  Courts  ;  Election  and 
Voters;  Mortgages,  4. 

MURDER.    See  Homicide. 

NEGLIGENCE.  See  Constitutional  Law,  1-4;  Innkeepers; 
Landlord  and  Tenant,  6,  7;  Master  and  Servant, 
1 ;  Pleading,  3. 
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NEGOTIABLE  INSTRUMENTS. 

1.  Action  on — Evidence.  In  an  action  upon  promissory  notes 
executed  in  the  years  1884, 1887  and  1889,  evidence  that  the 
alleged  maker  thereof  inherited  a  large  sum  of  money  in 
the  year  1881  or  1882,  is  inadmissible  for  the  purpose  of  es- 
tablishing that  he  did  not  execute  the  notes. — Taylor  v. 
Gale 57 

2.  Same  — Demand.  Demand  is  not  necessary  before  suit  upon 
a  negotiable  note  payable  on  demand  at  a  particular  place, 
the  bringing  of  suit  being  a  sufficient  demand  of  payment. 

— Hardin  v,  Sweeney 129 

8.  Same  — Pleading  — Sufficiency  of  Answer.  In  an  action  upon 
a  promissory  note,  plaintiff  is  entitled  to  judgment  on  the 
pleadings,  when  the  answer  admits  the  execution  of  the 
note  and  negatives  the  allegation  of  non-payment  in  the 
complaint  merely  by  a  general  denial. — Columbia  National 
Bank  v.  Western  Iron  and  Steel  Co 182 

4.  Indorsement  and  Guaranty.  A  guaranty  of  payment  written 
on  the  back  of  a  promissory  note  and  subscribed  by  the 
payee's  name  constitutes  a  transfer  of  the  title  of  the  note 
to  the  person  who  buys  it  under  such  guaranty. — National 
Bank  of  Commerce  v.  GaUand 502 

5.  Indorsement  by  Manager  of  Corporation.  Possession  by  a 
third  person  of  a  negotiable  promissory  note  payable  to  a 
corporation,  bearing  the  indorsement  of  such  corporation 
regular  in  form  and  signed  by  its  general  manager,  is  suf- 
ficient to  raise  the  presumption  that  the  indorsement  was 
made  with  authority  and  that  the  holder  is  the  owner  of 
the  note. — Citizens'  National  Bank  v.  Winder S58 

6.  Liability  of  Surety — Coiiditional  Signing.  One  to  whom  a 
note  is  sent  by  a  person  who  signed  it  as  surety,  with  the 
understanding  that  the  person  to  whom  it  was  sent  might 
use  it  when  signed  by  himself  also,  cannot,  on  using  it 
without  himself  signing  and  again  receiving  the  note  by 
rebcission  of  the  transfer,  maintain  an  action  thereon 
against  him  who  signed  it  on  the  unful611ed  condition. — 
Young  v.  Smith 585 

See  Inteeest,  2, 4 ;  Pleading,  4 ;  Puincipal  and  Subbtt. 

NEW  TRIAL. 

1.  Discretion  of  Court.  Setting  aside  a  verdict  and  granting  a 
new  trial  is  more  or  less  a  discretionary  matter ;  and  the 
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action  of  the  court  in  bo  doing  will  not  be  reversed,  unless 
it  clearly  appears  that  the  discretion  has  been  abused. — 
Carhitt  V,  Harrington 197 

2.  Sufficiency  of  Evidence.  An  order  setting  aside  a  verdict 
for  defendants  and  granting  a  new  trial  on  the  ground  that 
their  evidence  did  not  sustain  their  affirmative  defense  will 
not  be  disturbed  on  appeal,  although  the  only  evidence  of 
a  fact  essential  to  plaintiff's  recovery  was  a  purported  sig- 
nature on  an  instrument  erroneously  admitted,  where  no 
specific  objection  was  made  that  the  signature  had  not  been 
proved. — Id 197 

See  Appeal,  25. 

OFFICE  AND  OFFICER. 

1.  Officers  De  Facto.  Where  an  individual  is  appointed  by 
the  proper  authority  to  an  office  and  enters  upon  the  dis- 
charge of  its  duties,  he  is  a  d^  facto  officer  and  his  acts  are 
valid  and  binding,  although  he  may  not  possess  some  of  the 
requisite  qualifications  to  hold  the  office. — State  v.  Fountain .  236 

2.  Compensation — Change  During  Office.  The  attempt  to  de- 
prive a  county  treasurer  of  the  compensation  which  the  law 
at  the  time  of  his  election  gave  him  for  duties  as  city  tax  col- 
lector, while  leaving  him  still  under  obligation  to  perform 
such  duties,  is  in  conflict  with  art.  11,  §8,  of  the  state  con- 
stitution, which  prohibits  the  salary  of  an  officer  to  be 
increased  or  diminished  during  his  term  of  office. — Mudgett 

V.  Liehes 482 

See  Counties,  8, 10-12 ;  Courts  ;  Elections  and  Voters  ; 
Municipal  Corporations.  1 ;  Statutes,  5. 

ORDINANCES.     See  Municipal  Corporations,  3,  11. 
PARTIES. 

Intervention.  A  mere  general  or  contract  creditor  has  not 
such  a  direct  and  immediate  interest  as  entitles  him  to  inter- 
vene in  an  action  against  an  administrator  for  the  recovery 
of  real  estate. — Churchill  v.  Stephenson 620 

See   Appeal   5,  8;    Eqitity,  3;    Interpreter;    Man- 
damus, 1. 

PARTNERSHIP. 

1.  Subpartnership — Evidence  to  Establish.  A  finding  that  a 
contract  of  partnership  in  regard  to  government  work  was 
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never  entered  into  between  plaintiff  and  defendant  is  bob- 
tained  by  evidence  that  defendant  wrote  an  unsi^cned  memo- 
randum agreeing  to  give  plaintiff  half  the  profits  received 
by  him  from  such  work,  and  that  a  contract  in  accordance 
therewith  was  subsequently  prepared,  which  defendant  re- 
fused to  sign  until  plaintiff  secured  bondsmen  for  defend- 
ant according  to  their  original  agreement,  which  plaintiff 
refused  to  do. — Cantara  v.  Blackwell 2M 

2.  Eridence — StaUmerU  in  City  Directory,  The  admission  in 
evidence  of  a  page  in  a  city  directory  for  the  purpose  of 
showing  that  a  defendant  was  a  member  of  a  certain  firm, 
there  being  no  proof  that  he  had  authorized  the  insertion 
of  his  name  therein,  or  even  that  he  knew  the  directory  con- 
tained such  a  statement,  is  erroneous. — First  National  Bank 
r.  Loggie 689 

PAYMENT. 

1.  Involuntary  PaymtnU  Under  Code  1881,  ^2937,  providing 
that  tax  deeds  should  be  conclusive  of  the  regularity  of  the 
proceedings  from  the  assessment  to  the  execution  of  the 
deed,  a  sale  of  land  for  the  non-payment  of  a  tax  which  is 
illegal  because  the  cost  of  surveying  the  land  had  never  been 
paid  as  required  by  the  act  of  congress  granting  lands  to 
the  Northern  Pacific  Railroad  Company  would  cast  a  cloud 
upon  the  title,  and  payment  of  such  tax  under  protest,  to 
avoid  a  threatened  sale,  would  be  an  involuntary  one. — 
Montgomery  r.  Cowlitz  Co 230 

2.  Voluntary  Payment,  The  payment  of  an  illegal  tax  upon 
land  before  the  owner  is  delinquent,  and  before  the  institu- 
tion of  proceedings  looking  to  its  collection  or  enforcement 
against  the  land,  and  before  he  has  been  called  upon  to 
pay  by  any  officer,  is  not  an  involuntary  payment  within 
the  rule  relating  to  the  recovery  of  such  payments,  although 
nominally  paid  under  protest. — Id 230 

See  Counties,  2;  Insurance,  5;   Municipal  Cobpora- 
TI0N8,  9;  Taxation  1. 

PLEADING. 

1 .  A  nawcr  —  Inconsistent  Defenses  A  denial  of  sufiicient  knowl- 
edge or  information  to  form  a  belief  as  to  the  all^pitions 
of  a  complaint  that  the  plaintiff,  at  the  request  of  a  firm 
Composed  of  one  defendant  and  the  intestate  of  the  other 
defendant,  executed  a  written  guaranty  in  their  behalf,  and 
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an  affirmative  defense  that,  if  the  guaranty  waa  executed, 
its  execution  was  for  the  purpose  of  defrauding  the  firm  or 
one  of  the  members  thereof,  may  be  included  in  the  same 
answer,  as  they  are  not  necessarily  inconsistent  defenses. 
—  CorbiU  V.  Harrington 197 

2.  Sufficiency  of  Answer — Amendment.  Appellant  cannot  com- 
plain that  the  answer  of  respondent  was  insufficient  to  raise 
any  question  of  election  or  estoppel,  although  the  allega- 
tion in  that  respect  was  somewhat  Tague,  where  no  motion 
was  addressed  to  it,  and  appellant's  reply  showed  that  he 
was  fully  adyised  as  to  the  position  of  the  respondent,  and 
could  not  have  been  misled  by  the  pleading. —  Cerf,  Schloss 
&  Co,  V.  Wallace 249 

Z,  Aniwer  —  Incoruisient  Defenses  —  Negligence  and  Contribu'^ 
lory  Negligence,  In  an  action  to  recover  damages  for  death 
resulting  from  the  alleged  negligence  of  defendant,  an  an* 
swer  denying  negligence,  and  setting  up  further,  that,  i^ 
there  was  any,  the  plaintifiTs  intestate  was  guilty  of  con- 
tributory negligence,  is  not  objectionable  as  setting  up  in- 
consistent defenses. — Pugh  v.  Oregon  Imp.  Co 331 

4.  Pleading  and  Proof—  Variance,  In  an  action  based  upon 
promissory  notes  which  had  been  signed  upon  their  &u»  by 
the  defendant  as  maker,  it  is  not  a  variance  to  put  such 
notes  in  evidence,  although  containing  an  endorsement  over 
the  signature  of  individuals  who  had  not  been  made  par- 
ties, to  the  effect  that  *'  we  hereby  severally  join  in  the  exe- 
cution of  the  within  notes  as  original  makers  thereof  and 
waive  presentation  and  protest  notice. " — Hinchman  v.  Point 
Defiance   Ry,  Co 849 

5.  Sham  and  Frivolous  Denials  —  Motion  to  Strike,  A  general 
denial  of  the  material  allegations  of  a  complaint  cannot  be 
stricken  out  on  the  ground  that  it  is  sham  or  frivolous  plead- 
ing.— Larson  v.  Winder 647 

6.  Remedy  for  Indefiniteness,  Where  enough  facts  are  stated 
in  a  complaint  to  constitute  a  cause  of  action,  but  are  not 
alleged  with  sufficient  particularity,  the  defendant's  remedy 
is  not  by  demurrer,  but  by  motion  to  make  the  complaint 
more  definite  and  certain. — Fares  v,  Oleason  667 

See  Bonds,  2;  Contracts;  Fbaud,  2;  Husband  and 
Wife,  1;  Master  and  Bbrvant,  3;  Mortgages,  1; 
Negotiable  Instruments,  3;  Receivers,  2,  3. 

48  —  14  wash 
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POWER  OF  ATTORNEY.    See  Homeotead,  1. 
PRACTICE  IN  CIVIL  CASES. 

« 

Non-Suit — Trial  by  Court.  The  court  upon  a  trial  without 
a  jury  may  (^rant  a  non-suit  at  the  close  of  plaintiffs  evi- 
dence, on  the  ground  that  a  fair  preponderance  of  the  proof 
established  facts  preventing  recovery  by  plaintiff,  althooi^h 
there  is  evidence  tending  to  sustain  plaintiff's  claim. — Lam- 
buth  V.  Stetson  dfc  Post  Mill  Co 187 

See  Assumpsit  ;  Continuance  ;  Drposftions,  1;  Pbohi- 
BiTioN,  Writ  of,  1. 

PRINCIPAL  AND  AGENT. 

1.  Powers  of  Agent  —  Aut?iority  to  Receive  Payment.    An  agent 
to  negotiate  a  mortgage  loan  has  no  implied  authority  to  re- 
ceive payment  of  the  mortgage,  where  he  is  not  in  poeaee- 

sion  of  the  mortgage  or  of  the  principal  or  interest  notes, 
|ind  that  fact  is  known  to  the  party  making  the  payment. — 
Western  Security  Co.  v,  Douglass 215 

2.  Same — Scope  of  Authority.  Parties  dealing  with  an  agent 
cannot  rely  upon  his  assumption  of  authority,  but  are  bound 
toascertain  the  fact. — Id 215 

3.  Same  —  Evidence  —  Declarations.  The  authority  of  an  agent 
cannot  be  established  by  his  own  declarations. — Id 215 

See  CoBPOBATioNs,  2. 

PRINCIPAL  AND  SURETY. 

Discharge  of  Surety  —  Extension  of  Time  of  Payment  —  Contid-' 
eration.  An  extention  of  the  time  of  payment  of  a  promis- 
sory note  in  consideration  of  the  payment  of  interest  in 
advance,  will  discharge  a  surety,  when  made  without  his 
knowledge  or  assent. — Binnian  v.  Jennings 677 

See  Estoppel,  4;  Negotiable  Instbumbnts,  6;  Sheriffs 
AND  Constables,  3. 

PROHIBI'"ION,  WRIT  OF. 

1.  Practice — Affidavits.  Affidavits  submitted  by  respondent 
upon  the  return  of  an  alternative  writ  of  prohibition  cannot 
be  considered  where  the  respondent  has  not  answered  in  the 
manner  required  by  statute,  as,  under  Laws  1895,  p.  118, 
§  25,  the  case  must  be  heard  on  the  papers  of  the  applicant 
if  no  answer  be  made. — State^  ex  reL  State  Ins.  Co.,  v.  Su- 
perior Court 2QS 
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2.  To  Courts  —  Presumption  of  Jurisdiction.  Upon  an  applica- 
tion for  a  writ  of  prohibition  to  restrain  proceedings  by  a 
court  of  general  jurisdiction,  it  will  be  presumed,  where  the 
subject  matter  of  the  litigation  was  within  the  jurisdiction 
of- the  court,  that  the  particular  facts  which  authorized  it  to 
assert  its  jurisdiction  existed,  unless  a  contrary  showing  is 
made. — Id 203 

PUBLIC  LANDS.    See  Tide  Lands. 

QUO  WARRANTO.    See  Courts;  Elections  and  Voters,  1. 

RAILROAD  COMPANIES.    See  Constitutional  Law,  1-4. 

RAPE. 

Age  of  Consent.  The  age  of  consent  in  this  state,  as  respects 
the  crime  of  rape  is  twelve  years,  and  not  sixteen,  since  the 
act  of  1885-^,  p.  84,  attempting  to  amend  Code  1881,  §812, 
by  substituting  the  word  **  sixteen  "  for  the  word  *  *  twelve  " 
was  void  for  the  reason  that  its  object  was  not  expressed  in 
its  tit\e.^Staie  v.  Halhert 306 

See  Criminal  Law,  1. 

RECEIVERS. 

1.  Appointment — Notice  of.  An  order  appointing  a  receiver, 
made  without  notice  to  the  adverse  party,  is  void. — Larsen 

V.  Winder  109 

2.  Action  by  — Pleading.  Failure  to  allege  in  a  complaint  by  a 
receiver  that  he  is  authorized  to  bring  the  action  does  not 
render  the  complaint  obnoxious  to  a  general  demurrer. — 
Hardin  v.  Sweeney 129 

3.  Same,  A  receiver  may  sue  in  his  own  name  upon  causes 
of  action  existing  in  favor  of  the  person  or  corporation  for 

which  he  has  been  appointed. — Id. 129 

1 

4.  Appointment  — Relative  Rights  of  Receiver  and  Assignee  for 
Benefit  of  Creditors.  The  superior  court  has  jurisdiction, 
under  Code  Proc.,  §302,  to  appoint  a  receiver  in  an  attach- 
ment case,  who  shall  have  power  to  manage,  control  and 
sell  the  property,  when  it  is  of  such  a  character  that  its 
value  would  be  diminished  by  mere  lapse  of  time,  although 
there  is  an  assignment  for  the  benefit  of  creditors  pending 

in  the  court. — State ^  ex  rel.  Baum,  v.  Superior  Court 324 
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5.  Bound  by  Notice  before  Appotniment.  Notice  to  a  receiver 
for  the  lessee  of  premises  to  surrender  possession  is  onneoee- 
sary  when  notice  was  served  upon  the  lessee  prior  to  the  ap- 
pointment of  the  receiver. — Woodward  v.  Winehill 394 

6.  Extent  of  Authority.  The  appointment  of  a  receiver  in  a 
foreclosure  suit  for  the  purpose  of  looking  after  the  rights 
of  the  lessee  of  premises  and  his  creditors  does  not  author- 
ize such  receiver  to  represent  the  rights  of  the  lessor. — Id.  394 

7.  Effect  of  Injunction  on  Subsequent  Appointment  of  Receiver, 
An  injunction  restruning  a  corporation  from  doing  busiDess 
operates  as  against  a  receiver  subsequently  appointed. — 
SUel  V.  Gordon 521 

8.  Appointment,  The  appointment  of  a  receiver  on  the  appli- 
cation of  bondholders,  upon  the  foreclosure  of  a  trust  deed, 
is  warranted  when  it  is  shown  that  the  trustee  is  insolvent, 
occupies  an  adverse  position  to  the  bondholders,  and  has 
been  guilty  of  fraud. — Clay  v.  Selah  Valley  Irrigation  Co. . .  543 

See  Injunction, 3;  Landlord  and  Tsnant,  3. 

RECORDS.    See  Chattel  Mobtoaoes,  3,  4;  Garnishment,  7; 
Loos  AND  Logging,  2. 

REMOVAL  OF  CAUSES. 

When  Entitled  to,  A  defendant  is  not  entitled  to  the  removal 
of  a  cause  from  the  state  to  the  federal  courts,  either  by 
reason  of  the  fact  that  he  is  a  non-resident,  when  some  of 
the  defendants  are  residents  of  the  state,  or  that  the  action 
is  prosecuted  by  a  national  bank,  since  by  act  of  congress 
such  banks  are,  for  purposes  of  jurisdiction,  considered  as 
residents  of  the  state  where  organized. — National  Bank  of 
Commerce  v.  Galland ..#>^  . .  50:; 

SALE. 

1.  Construction  of  Contract,  A  contract  between  an  elevator 
company  and  a  wheat  dealer  whereby  the  company  *'  agrees 
and  hereby  sells  "  a  certain  quantity  of  wheat  at  their  ware- 
house, '*all  of  which  is  to  be  delivered  and  paid  for  in 
thirty  days  from  date  of  sale,  and  in  case  such  delivery  is 
not  made  [the  purchaser]  agrees  to  pay  loc  per  ton  per 
month  and  10  per  cent,  interest  per  annum  on  such  amounts 
as  remain  undelivered,"  constitutes  an  agreement  to  sell 
and  not  a  present  sale.— Pact/?c  Coast  Elevator  Co,  r. 
Bravinder 315 
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2.  Sale  of  Wheat  — Performance  — Burden  of  Proof,  In  an  action 
to  recover  the  difference  between  the  contract  and  the  mar« 
ket  price  of  wheat,  which  the  purchaser  has  refoaed  to  accept 
on  the  ground  that  it  was  not  merchantable  as  stipulated  for 
by  the  contract,  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  it  had  offered  to  deliver  the  kind  of  wheat 
called  for  by  the  contract.— Jd 315 

8.  Same.  The  purchaser  of  wheat  who  has  agreed  to  pay  16 
cents  per  ton  per  month  and  10  per  cent,  per  annum  in- 
terest, on  a  certain  quantity  of  wheat  contracted  for  which 
he  shall  not  have  taken  away  by  a  certain  date,  cannot  be 
rendered  liable  therefor  when  the  seller  has  not  offered  to 
deliver  the  character  of  wheat  contracted  for.— /d 315 

4.  Same — Partial  Acceptance.  Where  a  contract  has  been 
made  for  the  purchase  of  a  quantity  of  wheat  from  an 
elevator  company,  a  partial  acceptance,  before  the  quality 
of  the  wheat  was  discovered,  would  not  show  an  accept- 
ance of  the  whole  quantity  contracted  for,  nor  an  acknowl- 
edgment that  the  balance  was  of  the  required  quality. — Id.  315 

5.  Same — Weights  and  Chades.  An  agreement  in  a  contract  for 
the  purchase  of  wheat  to  accept  local  **  weights  and  grades," 
does  not  bind  the  purchaser  to  the  grades  established  by 
the  seller,  when  there  are  other  wheat  warehouses  in  the 
locality  .—/d 315 

6.  Conditional  Sale — Rights  of  Parties — Estoppel.  One  who, 
after  having  sold  certain  property,  accepts  a  mortgage 
thereon  is  estopped  in  a  foreclosure  proceeding  from  setting 
up  a  claim  of  ownership  thereof  by  virtue  of  a  provision  in 
the  contract  of  sale  that  the  title  should  remain 'in  the 
seller  until  payment,  when  there  is  no  pretense  that  any  of 

the  parties  to  the  foreclosure  had  notice  of  such  condition. 
— Hinchman  v.  Point  Defiance  Ry.  Co 349 

See  EviDBNCE,  7,  8. 
SEDUCTION.    See  Witness,  5. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Superintendent  of  Schools — Salary,  Under  art.  11,  §8,  of  the 
constitution,  providing  that  the  legislature  shall  fix  the  com- 
pensation by  salaries  of  all  county  officers,  except  certain 
enumerated  ones,  the  provisions  contained  in  Laws  1890, 
p.  361,  $  17,  providing  that  the  county  superintendent  shall 
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SCHOOLS  AND  SCHOOL  DISTRICTS— Continued. 

receive  compensation  at  the  rate  of  three  dollars  for  each 
school  visited  is  invalid. — Cox  v.  Holmes 255 

See  Mandamus,  1. 

SHERIFFS  AND  CONSTABLES. 

1.  Action  on  Re-Delivery  Bond — Liability  of  Sheriff.  The  fact 
that  the  obligee  in  a  re-delivery  bond  elects  to  sue  thereon 
in  the  first  instance  will  not  preclude  a  Eubeeqaent  action 
by  him  against  the  sheriff  for  damages,  when  it  developes 
that  the  bond  which  the  sheriff  had  taken  and  turned  over 

to  him  was  not  in  fact  a  genuine  one. — Magnus  v.  Woolery.    43 

2.  Same — Measure  of  Damages.  Under  Code  Proc.,  §260,  pro- 
viding that  unless  the  sureties  in  a  re-delivery  bond  justify 
or  their  justification  is  waived  by  the  plaintiff,  the  sheriff 
shall  be  responsible  for  them,  it  is  not  necessary  in  an  action 
against  the  sheriff  for  failure  to  take  a  good  bond,  to  plead 
and  prove  the  value  of  the  property  released  by  him,  but 
he  is  liable  for  the  value  of  the  property  as  determined 
in  the  prior  proceeding  in  which  the  bond  had  been  given. 
-Id 43 

3.  Liability  of  Sureties  on  Bond  for  Unlawful  Levy.  Sureties  oo 
a  sheriff's  bond  are  liable  for  his  mistake  in  taking  the 
goods  of  a  stranger  under  process,  when  attempting,  in  dis- 
charge of  his  duty,  to  take  those  of  the  person  named  in  the 
process. — Fish  v.  Nethereutt 582 

See  Troveb  and  Conversion. 

SPECIFIC  PERFORMANCE. 

Enforcement  — Diligence  on  Pari  of  Complainant.  An  agree- 
ment to  purchase  a  certain  amount  of  stock  in  a  company 
on  or  within  three  years  from  date,  the  stock  meanwhile  to 
be  placed  in  escrow,  cannot  be  enforced  against  the  pur- 
chaser when  the  stock  was  not  placed  in  escrow  pursuant 
to  the  contract  for  a  period  of  nearly  sixteen  months  after 
the  date  of  the  contract. — Umfrid  v.  Brooks 675 

STATE  LANDS.    See  Tide  Lands. 

STATES  AND  STATE  OFFICERS.     See  Tide  Lands.  1,  3. 

STATUTES. 

1.  Repeal  of  Oleomargarine  Law  —  Effect  on  Pending  Prosecu- 
tion.   Since  the  act  of  March  II,  1895,  making  it  a  misde- 
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STATUTES — Continued. 

meanor  for  any  person  to  have  in  his  i)088eB8ion  with  in- 
tent to  sell  or  serve  to  patrons  any  compound  made  in  imi- 
tation of  butter,  effects  a  repeal  of  ^  242  of  the  Penal  Code 
upon  the  same  subject  matter,  without  any  saving  clause 
as  to  pending  prosecutions,  a  defendant  who  has  been  con- 
victed under  ^242  and  has  taken  an  appeal  therefrom,  is 
entitled  to  a  discharge  by  the  repeal  of  said  §  242  pending  his 
appeal.—  Stale  v.  Allen 103 

2.  Title  of  Act,  Where  the  title  of  an  act  is  com'prehensive 
enough  to  embrace  all  its  provisions,  when  the  act  is  consid- 
ered as  a  whole,  the  fact  that  certain  sections  are  subse- 
quently declared  unconstitutional  and  stricken  from  the  act 
will  not  necessarily  render  remaining  sections  unconstitu- 
tional on  the  ground  that  the  title  of  the  act  is  not  broad 
enough  to  Include  such  sections. — Jolliffe  v.  Brown 155 

3.  Statutes  of  Same  Session  —  Construction,  The  passage  of  the 
act  of  1875  regulating  the  descent  of  property  did  not  oper- 
ate to  prevent  the  act  passed  on  the  same  day  relating  to 
adoption  from  becoming  a  law,  but  the  two  must  be  con- 
strued together  as  one  act.— /n  re  Wilbur's  Estate 242 

4.  Special  Act  —  Repeal  by  General  Law,  A  special  law  may 
be  repealed  by  implication  by  the  provisions  of  a  general 
act,  if  by  the  terms  of  the  general  law  it  becomes  evident 
that  the  intention  of  the  legislature  was  to  repeal  the 
special  law. —  State,  ex  rel.    Whatcom  County,  v.  Purdy 343 

5.  Amendment  and  Re-Enactment  of  Statute — Effect  on  Existing 
Office.  An  office  is  not  abolished  by  a  statute  which  re- 
peals a  portion  of  a  former  statute  respecting  the  duties  of 
the  office  but  omits  a  provision  as  to  compensation. — Mud" 
gett  V,  Liebes 482 

6.  Construction  —  Prospective  Operation.  A  statute  should  not 
be  given  a  retroactive  construction,  when  to  so  construe  it 
impairs  existing  rights,  unless  it  clearly  appears  that  such 
was  the  legislative  intention. — In  re  Heilbron's  Estate 536 

7.  Same.  Act  of  March  20,  1805,  providing  that  '*  the  proceeds 
or  avails  of  all  life  insurance  shall  be  exempt  from  all  lia- 
bility for  any  debt "  construed  and  held  to  be  prospective 
merely.— Jd 536 

8.  Construction  —  Constitutionality.  If  the  language  of  the  stat- 
ute is  capable  of  two  constructions,  one  of  which  will  make 
it  entirely  consistent  with  the  provisions  of  the  constitu- 
tion, and  the  other  inconsistent  with  such  provisions,  that 
which  will  make  it  consistent  must  be  adopted  by  the 
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conrts ;  bat,  if  the  language  used  is  capable  of  bot  one  con* 
stmction,  the  coarts  have  no  discretion  in  the  premises, 
bat  most  give  the  intention  manifested  from  the  language 
used  such  force  as  is  warranted  under  the  proyisions  of  the 
constitution. —  Spokane  &  Eastern  Trutt  Co*  t.  Lavigne 681 

See  CoKSTmTTioNAL  Law,  4 ;  Rape  ;  Taxation,  2. 
SUPERSEDEAS.    See  Appeal,  4,  18, 19;  Gkbtiobari. 

SURFACE  WATER. 

Damage  to  Adjoining  Property  by  Obstructing  Flow,  The 
owner  of  land  may  erect  dikes  upon  it  to  prevent  the  influx 
of  surface  water  from  the  higher  adjoining  lands  of  his 
neighbor,  and  if  such  water  is  checked  in  its  natural  flow  or 
drainage  to  the  injury  of  his  neighbor,  it  affords  no  cause 
of  action. — Cass  v,  Dicks 75 

TAXATION. 

1.  Remedy  for  Erroneous  Taxation — Estoppel,  A  land  owner 
18  not  estopped  to  recover  the  amount  of  an  invalid  tax  paid 
to  the  county  involuntarily  by  the  fact  that,  after  such  pay* 
ment  and  prior  to  the  commencement  of  the  action,  the 
county  paid  out  the  money  to  the  various  road  and  school 
districts  of  the  county.— Ifont^ome?^  v.  CowUtx  County 230 

2.  Exemptions.  Statutes  exempting  persons  or  property  from 
taxation  are  to  be  strictly  construed ;  and  exemptions  are 
not  to  be  extended  by  judicial  construction  to  property  other 
than  that  expressly  designated  by  law. — Thurston  County  v. 
Sisters  of  Charity 264 

S.  Same ^ Hospitals.  The  word  '^hospitals"  in  Gen.  Stat., 
$  1022,  exempting  hospitals  from  taxation,  means  only  the 
buildings  used  and  occupied  as  such  and  not  the  ground  at- 
tached tliereto  and  necessary  for  the  proper  occupancy  there- 
of, especially  in  view  of  the  fact  that,  as  to  state  and  county 
institutions  exempted  therein,  both  buildings  and  the 
grounds  attached  are  specially  mentioned  as  subjects  of  ex- 
emption.— Id 264 

4.  Assessment  of  Property,  The  assessment  and  valuation  of 
property  for  purposes  of  taxation  are  entirely  statutory,  and 
the  right  of  persoi^s  or  corporations  whose  property  has  been 
assessed  to  secure  any  review  of  its  valuation,  is  such  only 
as  the  statute  provides. — Olympia  Water  Works  v.  Thurston 
County 268 
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6.  Same — Board  of  Equalization  —  Appeal  from  Orders,  It  ifl 
within  the  power  of  the  legislature  to  determine  what  officer 
or  board  shall  be  the  final  jadge  of  valuation  to  be  placed 
upon  property  listed  for  taxation;  and  where  that  power 
has  been  reposed  in  a  board  of  equalization,  no  appeal  lies 
from  its  decision,  unless  expressly  conferred  by  statute. — 
Id 268 

6.  Collection — Pergonal  Property,  Taxes  on  personal  property 
are  not  within  the  contemplation  of  Laws  1895,  p.  67,  re- 
mitting penalty  and  interest  on  taxes  due  in  1893  and  1894. 
Perdval  v,  Thurston  County 686 

7.  Same  —  Improvements  on  Public  Lands,  The  improvements 
contemplated  by  Laws  1898,  p.  323,  ^  8,  providing  that  per- 
sonal property  for  the  purposes  of  taxation  shall  be  construed 
to  include  all  improvements  on  land,  the  fee  of  which  is  still 
vested  in  the  United  States  or  the  State  of  Washington,  in- 
clude improvements  upon  lands,  the  title  to  which  can  never 

be  acquired  by  the  parties  making  the  improvements. — Id,  686 

See  Counties,  5,  9,  10;  Municipal  Cospobations,  10, 12, 
13, 18;  Payment,  1,  2. 

TIDE  LANDS. 

1.  Patent  by  United  States  —  Disclaimer  of  Title  by  State.  Un- 
der 42,  art.  17,  of  the  constitution,  providing  that  "The 
State  of  Washington  disclaims  all  title  in  and  claim  to  all 
tide,  swamp,  and  overflowed  lands  patented  by  the  United 
States,"  unless  impeached  for  fraud,  the  state  can  assert  no 
title  to  patented  tide  lands  although  lying  below  the  line  of 
ordinary  high  tide,— Cogstoell  t».  Forrest 1 

2.  Right  of  Purchase  Pending  Redemption  Period,  The  legal 
title  to  uplands  sold  on  execution  does  not  pass  to  the  pur- 
chaser to  such  an  extent  as  to  entitle  him,  during  the  period 
allowed  for  redemption,  to  make  application  for  the  purchase 
of  tide  lands  under  the  statute  giving  the  owner  of  uplands 
abutting  upon  tide  lands  a  preference  right  of  purchase. — 
Hays  V,  Merchants'  NcUional  Bank 192 

3.  Power  of  Land  Commissioners  to  Review  Plats  of  Local 
Boards,  The  state  land  commissioners  appointed  under  the 
public  lands  act  of  March  26,  1895,  have  no  authority  to 
review  the  action  of  local  boards  of  tide  land  appraisers  in 
the  location  of  streets  upon  tide  lands,  which  acts  had  been 
subsequently  confirmed  by  legislation. — Seattle  v.  Forrest, .  423 

See  Landlord  and  Tenant,  5 ;  Taxation,  7 ;  Whabvks. 
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TRESPASS.    See  Evidence,  10. 

TRIAL. 

1.  InstrrictionB  —  Harmless  Error.  The  improper  nee  of  the 
word  "not"  in  an  instruction,  evidently  unintentional, 
will  not  he  regarded  ae  misleading  to  the  jury,  when  its  use 
is  connected  with  the  statement  of  facts  over  which  there 

is  no  controversy. —  Bokten  v.  State  Ins,  Co 39 

2.  Same.  A  judgment  will  not  he  reversed  because  of  error  in 
giving  or  refusing  instructions,  when  the  verdict  rendered 
is  manifestly  in  accordance  with  the  evidence. — Davis  v. 
Qilliam 206 

3.  Same.  An  instruction  in  a  prosecution  for  setting  up  a  bil- 
liard table  and  allowing  it  to  be  used  without  having  first  ob- 
tained a  lieense  as  provided  by  a  town  ordinance,  that  if  de- 
fendant allowed  any  person  to  play  on  the  table  it  would 
constitute  a  public  use,  whether  he  received  any  pay  there- 
for or  not  is  not  objectionable  as  tending  to  convey  aa  im- 
pression that  the  ordinance  would  be  violated  by  permitting 
persons  to  play  on  a  table  in  a  man's  private  house,  where 
the  evidence  before  the  jury  is  that  the  table  was  set  up  for 
hire. — StcUe  v.  Fountain 236 

4.  Trial  by  Court  ^Failure  to  Find.  Failure  of  the  trial  court 
to  make  a  finding  is  not  matter  for  review  on  appeal,  unless 
there  was  a  request  for  the  finding,  and  objection  for  want 
of  one  urged  at  or  before  the  time  of  the  entry  of  a  decree. 

— Bank  of  California  v.  Dyer 27^ 

5.  Directed  Verdict.  Where  the  evidence  would  have  justi- 
fied a  court  in  discharging  the  jury  and  rendering  judgment 
for  plaintifi',  the  fact  that  the  court  directed  the  jury  to  bring 
in  a  verdict  for  plaintiff  is  without  prejudice. — National 
Bank  of  Commerce  v.  Oalland 502 

6.  Objections  to  Evidence.  Error  in  admitting  a  written  instru- 
ment in  evidence  for  the  reason  that  there  was  no  proof  of 
its  execution  cannot  be  urged  on  appeal,  when  merely  gen- 
eral objections  were  interposed  in  the  court  below  that  it 
was  incompetent  and  that  no  proper  foundation  had  been 
laid  for  its  introduction.— Jlfc-BZroy  v.  Williams 627 

7.  Reception  of  Evidence  —  Admissibility  of  Stencil  Plates  to 
Show  Lumber  Markings.  In  an  action  against  a  lumber  com- 
pany for  damages  for  not  furnishing  a  purchaser  the  grade 
of  lumber  he  had  contracted  for,  it  is  not  error  to  permit 
defendant  to  introduce  in  evidence  the  stencil  plates  used 
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in  marking  the  lumber  when  the  plaintiff  had  aliead}'  in- 
troduced testimony  as  to  the  marking  of  the  lumber. —  Cari- 
Uns  V.  Stetson  &  Post  MiU  Co 648 

S,  Instructions — Harmless  Error.  Where  instructions  are 
given  a  jury  sufficient  to  enable  them  to  correctly  deter- 
mine the  questions  which  the  evidence  in  the  cause  tends 
to  prove  or  disprove,  it  is  not  prejudicial  error  if  any  of  the 
instructions  given  should  not  be  strictly  applicable  to  the 
material  questions  involved. — Id 643 

d.-Same  —  Befusal  of  Requested  Instructions,  Where  instruc- 
tions given  embody  all  the  law  necessary  for  the  determi- 
nation of  the  material  facts  in  the  case,  it  is  not  error  to  re- 
fuse requested  instructions,  even  if  they  correctly  state  the 
law  applicable  to  the  questions  to  be  decided  by  the  jury. — 
Id 646 

10.  Judicial  Comment  on  Facts,  The  fact  that  the  court  in  charg- 
ing the  jury,  rehearses  the  plaintiffs  or  defendant's  theory 
of  the  case  is  not  a  comment  on  the  facts  in  violation  of 
the  constitutional  inhibition. — Binnian  v,  Jennings 677 

See  Appeal,  1,  3, 11,  24,  25;  Equity,  1;  Evidence,  13; 
Injunction,  6 ;  New  Tbial,  2. 

TROVER  AND  CONVERSION. 

Measure  of  Damages,  The  value  of  the  property,  without  any 
allowance  for  personal  humiliation  or  sense  of  wrong  is  the 
measure  of  damages  for  an  unlawful  taking  of  property  by 
an  officer  without  any  malice  or  desire  to  oppress. — Fish  v, 
NeihercuU 682 

VENDOR  AND  PURCHASER. 

Demand  for  Execution  of  Deed,  A  demand  upon  the  obligor 
in  a  contract  for  the  conveyance  of  land  to  execute  a  deed 
to  a  third  person  for  the  benefit  of  the  obligee  in  the  contract 
is  substantially  a  demand  for  the  execution  of  the  contract 
according  to  its  terms. — Maitland  v,  Zanga 92 

VENUE  IN  CIVIL  CASES. 

Change  of  Venue — Action  for  Divorce,  The  statute  (Code 
Proc. ,  ^  766)  requiring  an  action  for  divorce  to  be  commenced 
in  the  county  in  which  the  plaintiff  resides,  the  defendant 
is  not  entitled,  under  Code  Proc,  $  161,  to  have  the  cause 
removed  for  trial  to  another  county,  in  which  he  maintains 
his  residence. — Pfueller  v.  Superior  Court 116 
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WARRANTS.    See  Oonbtitutional  Law,  5;  Counties,  1,  3,  7; 
IirrBBBST,3;  Municipal  Corpobationb,  4,9-13, 18. 

WATERS  AND  WATERCOURSES.    See  Subfacb  Water. 

WHARVES. 

Lecue  of  Water  Lot  and  Wharf,  A  wharf  is  njt  land  r '  bin 
the  role  that  land  cannot  pass  as  appurtenant  to  land ;  and 
tide  flats  may  pass  as  appartenant  to  a  wharf,  if  neoessary 
to  its  use. — Brown  «.  Carkeeh 443 

See  Landlord  and  Tenant,  5. 

WITNESS. 

1.  Competency  —  Presiding  Judge.  It  is  error  for  a  judge  pre- 
siding at  the  trial  of  a  cause  to  testify  therein,  over  the  ob^ 
jection  of  a  party. — Maitland  v.  Zanga  92 

2.  Cro89-Examination.    A  question  propounded  to  a  witneas 
on  cross-examination  is  properly  excluded  where  the  witness 
has  already  been  fully  examined  concerning  the  matter  to  . 
which  the  question  relates. — OiUiam  v.  Davis « 183 

3.  Attendance  and  Fees,  The  failure  of  witnesses  to  make  proof 
of  their  attendance  and  mileage  before  the  clerk  is  not  a 
ground  of  objection  to  the  taxation  of  such  costs  in  civil 
cases,  as  Laws  1895,  p.  15,  requiring  such  proof  applies  to 
criminal  cases. — Kimble  v,  Kimble 389 

4.  Credibility  —  Reputation  for  Truth  and  VeracUy,    Evidence  • 
of  the  reputation  of  a  witness  for  truth  and  veracity  in  a  city 
five  or  six  miles  from  his  residence  may  be  shown  in  rebuttal 
of  evidence  attacking  his  character  in  that  respect,  where 
he  does  business  in  such  city  and  has  acquired  a  reputation 

for  truth  and  veracity  therein. — State  v.  Gushing 527 

5.  Competency  —  Wife  as  Witness.  In  an  action  by  a  husband 
for  the  seduction  of  his  wife,  she  cannot  testify  except  ifith 
the  consent  of  the  husband. — Speck  v.  Gray 589 

See  Ca^gipAL  Law,  9,  11 ;  Interpreter. 

*.     •  • 

WRITS  AND  NOTICE  OF  SUITS.    See  Attachment. 
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